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Absence of Star denotes Cases of Provincial or Small Importance, 
^ Indicates Gases of Great Importance, 

^ ^ Indicate Cases of Very Great Importance, 


A 

Adverse Possession 

Submerged land is deemed to be in 

possession of owner during flood No 
adverse possession can be claimed 286o 
Assertion of adverse title by mort- 
gagee as such does not extinguish right 
of redemption — Mortgagor and mort- 
gagee 203a 

Cosharer — Burden of proof of asser- 
tion of adverse title is on person alleging 
to rebut presumption in favour of oo- 
sharer 138a 

Cosharer— Ouster cannot be pre- 
sumed from non-receipt of profits 1386 

Placing of tazia with consent does 

not create right 87 

Co-owner — Burden lies on him to 

prove adverse possession 30 

Agra and Oudh Water Works Act 
(1 of 1891) 

— — S. 46— Waste water can be used 
for garden -'Other supply was dry but 
garden was watered— Circumstances were 
not sufficient to conclude that offence of 
using water meant for domestic purposes 
for garden was committed 238 

Agra Tenancy Act (2 of 1901) 

Occupancy tenant cannot defeat 

usufructuary mortgagee before the Act 
by surrender (FB) 271 

Ss. 4 (5) and 167 — Suit for eject- 

ment as trespassers or declaration of 
defendants being tenants is cognizable by 
civil Court Civil Court can declare ten- 
ancy but not its class 338 


Agra Tenancy Act 

S. 10 (12)— Usufructuary mortgage 

of sir executed before the Act does not 
make zamindar exproprietary tenant — 
Ejectment of zamindar does not help 
ejectment of mortgagee 426 

Sr 20 and 31 — Landlord and ten- 
ant — Exproprietary tenancy— Appurten- 
ance — Meaning of appurtenance ex- 
plained “ House before acquisition of 
tenancy is not appurtenance — Its mort- 
gage is valid 459 (1) 

Ss. 20, 31 and 167 — Suit for eject- 
ment for illegal transfer lies in revenue 
Court— But suit for declaration that 
transfer is not binding is cognizable by 
civil Court 6 

S. 21 — Mortgage with possession of 

occupancy after the Act— Subsequent 
relinquishment by occupancy makes mort- 
gagee mere tenant liable to be ejected 

428 (2) 

S. 21 (2)— S. 21 (2) is not retrospec- 
tive — Possession under decree on mort- 
gage executed before the Act can be re- 
covered 57 

S. 22 — Nephews, separate, cannot 

succeed widow if her husband died before 
the Act 456 (2) 

S. 22 — Tenant died before 1901 — 

Widow succeeded — She died after the 
Act leaving daughter — Collaterals of 
tenant cannot succeed 413 

S. 22 — Succession to rent free ser- 
vice tenure is governed by Hindu law 
and not S. 22 116a 
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Agra Tenancy Act 

32'— S. 32 does not bar suit by 
crli||fer 0 O of portion of fixed rate holding 
for j^^ssion against tenant in posses- 
sion oi\hole 439 

, S. 51 — Order of suspension or re- 

mission deprives the landholder’s right 
of suitiirNo offence if he recovers by 
lawful means — Penal Code (46 of I860), 
S. 188 . 372 

Ss. 57 (b) and 177 — In suit for 

ejeotmepi for converting land to non- 
agrioultmral purpose appeal lies to Dis- 
trict Juige 140^ 

S. 57 (b) — Using portion for brick 

kilns i| conversion to non-agrioultural 
purpoji^Tenant is liable to be ejected 
|||ttp^hole 1406 

Bj^S. 58 — Ejectment suit against ten- 
ant from pasture land is cognizable by 
civil Court 4636 

S. 79 — Muafidars after 1838 re- 
corded as tenants on privileged rents 
and rights of transfer — Suit by them 
against landlord for possession is not 
tenable in civil Court 468 

S. 79 — Suit between tenants for en- 
croachment is not governed by S, 79 

J72(l) 

Ss. 79 and 81— Revenue Court’s de- 
cision in rent suit between rival claim- 
ints to tenancy is not res judicata in 
civil suit between them — Zamindar’s 
lessee dispossessing previous lessee — Suit 
[inder S. 79 lies within six months— 
3ivil P. C., S. 11 90 

— ^S. 79 — Constructive possession is no 
possession for purposes of S. 79 29(2) 

S. 79 (1) (b)-Suit under S. 79 (1) 

[b) for damages for crops on wrongful 
lispossession lies in Revenue Court 

29(1) 

S. 83 — Exproprietary right ceases to 

exist after relinquishment 329 

S. 95 — Suits between rival claimants 

to cultivating rights are cognizable by 
civil Court 89 

S. 95— Scope of — Suits between ri- 
val claimants to tenancy are cognizable 
by civil Court 49^^ 

— Ss. 154 (b) and (c), 158 and 177 (c) 
— Suit for resumption of land rent-free 
— Defendant claimed declaration of pro* 
prietorship under S. 158— Appeal lay to 
Pistrict Judge under S. 177 (c) 32la 

S. 164— Civil P. C. (5 of 1908), O. 9, 

R. 9 — Suit for profits dismissed in de- 
fault — Subsequent suit for next three 
years including items for first three years 


ikgra Tenancy Act 

recovered in years in suit —Claim not 
barred as cause of action is different 395 

S. 164 — Cosharers proving fact of 

arrears of rent and solvency of tenants 
— Onus of proving reason for non-collec- 
tion of rent lies on lambardar 330(2) 

S. 164 (2)— Lambardar’s duty to 

maintain* accounts irrespective of pat- 
wari— Burden is on him to prove 82 

S. 165— Suit under S. 165 against 

lambardar is maintainable 324 

S. 167— S. 167 bars civil Court’s 

cognizance of suit by auction-purchaser 
of zamindari for declaration that perpe- 
tual leases after the decree were nob 
binding 84 

S. 185 — Decision recording finding 

without discussing evidence — In absence 
of certificate, finding held to be finding of 
facts 3216 

S. 194 — Lambardar alone can sue 

for entire rent 64(1) 

S. 197 — Subordinate Judge can exer- 

cisa appellate powers in hearing appeal 
transferred 256 

S. 197 — In suit for ejectment ques- 

tion of proprietary title raised but not 
decided-*" District Judge on appeal should 
have decided the plea of jurisdiction 

215 

S, 199 — Revenue Court’s order to 

establish claim on lease in civil Court 
within three months — Suit after three 
months — Suit held tenable as the order 
did cast cloud on title 55 

S. 202—3. 202 applies only to hold' 

ings and not to groves 429 

S 210 — Plaintiff in suit for profits 

is not entitled to presumption under 
S. 201 if revenue papers corrected subse- 
quently in accordance with prior deci- 
sion of civil Court 307 

Ajmere Municipalities Regulation 
(3 of 1877) 

S. 85— Municipality nob entitled to 

take any subsequent action after failing 
to take action under S. 85 (2) within one 
month of notice of re erection of building 

10(2)a 

S. 141—8. 141 does not bar suit for 

damages for tort by Municipality 10(2)6 

Alluvion and Diluvion 

Bengal Regulation (11 of 1825), S. 4 

— Burden of proof that accretion is ac- 
cording to law is on person claiming it 

286 d& 
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B 

Benami 

-~-T 0 st of beaami is souroe of oonsidor- 
ation ^ 353 

Benamidar 

Right to sue — Benami mortgagee can 

sue in his name ' 10 (1) 

Bengal, Agra and Assam Civil 
Courts Act (12 of 1887) 

-S. 21 — Appeal on execution proceed- 
ings of suit above Rs. ‘ 5,000 though dec- 
reed less lies to High Court • 349 ^1) 

— ^Ss. 21 (4) and 22 —Intention of 
CL (4), S. 21 is to dispense with order of 
transfer under S. 22 18 

Bengal Regulation (11 of 1825) 

S. 4 — Burden of proof that accretion 

is according to law is on person claiming 
it— Alluvion and Diluvion 286^ 

S. 4— In small village accretion of 

some bighas is not b^^ slow or imper- 
ceptible means 2865 

Bundelkhand Alienation of Land 
Act (2 of 1903) 

Policy is to prevent non-agricul- 
turists acquiring property 348c 

3 — S. 3 applies to voluntary 
transfers — Sanction not necessary to pre- 
emption suit 419 

Ss. 3 and 14 — Pre-emptor recorded 

as usufructuary mortgagee when sale not 
sanctioned — Transferors from mortgagors 
can redeem 348^ 

S. 3 — S. 3 applies to all permanent 

alienations 3486 

C 

Civil P. C. (14 of 1882) 

S. 276 — Execution struck off as pro- 
cess fee not paid — Attachment continues 
— Transfer pending attachment is void 

371 

(5 of 1908) 

^S. 9— Claim for Honorary Secretary- 
ship where services voluntary and gra- 
tuitous is not one for office 1976 

^ — S. 11 — Various execution applica- 
tions — Judgment-debtor's objection on 
ground of nonliability allowed in one — 
In subsequent execution same objection 
raised but dismissed for default — In the 
next execution dismissal of objection 
held to bo i^s judicata 420 

— S. 11 — Adoption contested on 
ground of fact of adoption and absence 
cif permission — First Court held adoption 
proved and dismissed widow's suit on 
ground of estoppel — Evidence of permis- 
sion wzs not recorded — Privy Council 
held adoption and permission proved— 


U 

Civil P. C 

Decision held binding on reversioner in 
absence* of fraud or collusion — Hindu 
law, Widow 360 

S. 11 — U. P. Land Revenue Act (3 

of 1901), Ss. Ill and 112— Revenue 
Court’s decision of proprietary right if 
not appealed from, bars subsequent civil 
suit 282 

S. 11 and O. 32, R. 15 — Plea of un- 
due influence through weak intellect and 
want of consideration decided against 
plaintiff in prior suit is res judicata in 
subsequent suit challenging decree in 
former suit on ground of plaintiff being 
not properly represented — Decree, Set- 
ting aside 265 

S. 11-^ Judgment -debtor failing to 

put forth some objections in execution is 
not barred by res judicata 105 

— S. 11 —Agra Tenancy Act (2 of 1901), 
Ss. 79 and 81 — Revenue Court's decision 
in rent suit between rival claimants to 
tenancy is not res judicata in civil suit 
between them — Zamindar's lessee dis- 
possessing previous lessee^ Suit under 
S.^9 lies within six months 90 

— £-§ u O. 2, R. 2 — Fresh suit oh 
same cause of action for property omit- 
ted through mistake is not maintainable 
by plaintiff or his transferee 67 (2) 

S. 11 — Revenue Court’s finding that 

plaintiff was subtenant is not res judi- 
cata in civil suit by plaintiff claiming 
holding 49fc 

S. 11 (4) — S. 11 (4) is not applicable 

to execution proceedings 344 (2) 

S. 20 — Cause of action — Infringe- 
ment of trade-mark — Cause of action 
arises partly where advertisement is 
published and distributed 2626 

— S. 20 — Decree - Setting aside— 
Jurisdiction —Decree obtained by com- 
mitting fraud — Suit to set aside also lies 
in Court where fraud committed or dec- 
ree passed 163a 

S. 20 — Seeking execution of the 

decree affords plaintiff cause of action 

1636 

S. 20 (c)-* Goods booked at Cawn- 

pore— Suit for recovery of excess freight 
is tenable in Cawnpore 53 

S. 34 and O. 34, R. 8 — Effect of 

extension of time 1)y appellate Court in 
redemption entitles mortgagee to interest 
for further period 313 

S. 38 — Construction of decree— Exe- 
cuting Court cannot complete or construe 
decree — Execution 2 33 
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IB 

Civil P. C. 

S. 48 — Limitation Act (9 of 1908), 

S, 6-— S. 6 applies to limitation provided 
by the Act --It does not apply to -Civil 
P. 0.. S. 48 349 (2) 

S. 48 — S. 6, Limitation Act, does 

not extend period fixed by S. 48, Civil 
P. 0. — Limitation Act (9 of 1908), S. 6 

.. 122 

— — S. 60— Flag used by Pragwala at 
Allahabad is valuable property liable to 
be charged with annuity and can be sold 
in execution of decree for arrears of an- 
nuity 3a 

S. 66 -Suit by joint decree-holder 

for share of property on ground that auc- 
tion sale was benami for him is barred 
by S. 66 316 

S. 73 and O. 21, Rr. 52 and 63 — 

Sale price of perishable property attached 
and sold before judgment deposited — 
Plaintiff’s attachment of the money can- 
celled — Plaintiff sued for declaration of 
being entitled to the deposit— Plaintiff 
held entitled in spite of previous attach- 
ment by defendants 2756 

S. 80— Suit against police officer f5r 

acts done under Criminal Procedure Code 

— Notice is essential— S. 42, Police Act, 

does not apply — Police Act (5 of 1861), 
S, 42 358 

— S. 92 — In suit under S. 92 person 

appointed trustee by compromise — Trus- 
tee adjudged insolvent — Application to 
remove him is not in continuation — Fresh 
suit lies 335 (1) 

— — S. 92 — Wide powers — Court can 
direct taking of accounts and payment of 
the amount 69 

S. 92 — One of the two plaintiffs 

dying, any member of the public interes- 
ted in the trust after obtaining sanction 
can join the suit — Court must give op- 
portunity to obtain sanction and to show 
interest in trust 59 

S. 92 —Dispute about mutwalliship 

on ground of relationship does not come 
under S. 92 25 

— ^S. 100 — Question of fact— Whether 
attestation implies consent is question of 
fact — It depends upon circumstances 

255c 

-- — S. 100 — Finding of non-existence of 
custom on entire evidence is finding of 
fact 2396 

S. 110— History of property in dis- 

pute same as other property worth more 
than Es. 10,000 does not give right to 
appeal to Privy Council 446 


tivil p. c. 

S. 110— Dismissal for default is con- 
firmation of lower Court’s decision for 
S. 110 327 

— S. 110— Two connected first appeals 
out of same suit disposed of together — 
Permission to appeal to Privy Council 
granted in one — Other case is also fit for 
permission 129 (2) 

S* 110 (2)— Value of interest held 

not over Ka. 10,000 and leave was not 
granted • 486 (2) 

Ss. 114 and 151 — Apart from S. 50, 

Act 5 of 1881, Court can reconsider order 
of grant of letters under S. 114 and exer- 
cise its inherent powers— Probate and 
Administration Act (5 of 1881), S. 60 

172 (2)6 

S. 115 — Negotiable Instruments Act 

(26 of 1881), 8s. 13 and 87— Suit on 
promissory note— Plea of alteration — 
Promissory note, not being payable to 
plaintiff or order, held not negotiable 
instrument within 8. 87 — Injustice not 
caused by Court’s not deciding point of 
alteration, so no revision lies 241 

S. 115 Defendant in jail when ex 

parte decree passed— Application under 
O. 9, E. 13, Civil P. C., made after five 
years when released — Munsif granted ap- 
plication — Held application barred by 
time and proceedings irregular and order 
without jurisdiction— Civil P. C. (5 of 
1908), 0. 9, R. 13 240 

S. 115 and O. 20, R. 6 — No revision 

against interlocutory order lies if decree 
in the case has been passed. 171 

S. 115 — Not granting reasonable 

time to furnish security under O. 41, 
R. 10 is material irregularity 133 

S. 115 — Wrong calculation of plea- 
der’s fees in drawing up decree not objec- 
ted— Application to amend decree after 
one year rejected- Order cannot be re- 
vised 102 

— S. 115 -Question of plaintiff’s right 
to sue as agent cannot be raised in revi- 
sion — Provincial 8mall Cause Courts 
Act (9 of 1887), 8. 26 80 

S. 115 — Judge in misapprehending 

nature of suit and provisions of Arts. 29, 
Small Cause Courts Act, colhmits ma- 
terial irregularity — Revision lies 60a 

S. 115 — Wrong decision on point of 

limitation cannot be interfered with 54^ 

S. 115 — Refusing amendment of 

decree cn interpretation of decree — No 
irregularity even if wrong — No revision 
lies 1 (1) 



Subject Index, 1916 Allahabad 


Civil P. C. 

S. 151 — Daoraa is suparsadad by 

appellata decree — li'jower Court cannot 
amend or alter its decree at instance of 
ex parte defendants 2a 

S. 152 — Court can correct clerical 

error of writing order of dismissal in- 
stead of decreeing claim 323 

S. 152 — Defendant's mortgage hold 

prior, but no mention made in decree — 
It was accidental slip or omission and 
can be corrected 188 

O. 2, R. 2— Deliberate omission to 

claim right relief bars subsequent suit 
on same cause of action 404 

O. 2, R. 2— Fresh suit on same cause 

of action for property omitted through 
mistake is not maintainable by plaintiff 
or his transferee— Civil P. C. (5 of 1908), 
8. 11 67 (2) 

O. 7, R. 10 — Re-presentation after 

return of plaint is continuation of suit — 
Re-presentation after limitation does not 
bar suit 344 (1) 

— O. 9, R. 8, O. 17, R. 2, and O. 11, 
R. 21— Plaintiff failing to produce ac- 
count books — Order not referring to docu- 
ments disclosed in pleadings or affidavits 

— Suit dismissed for default — Applica- 

tion lies to restore suit — Civil P. C., 
0. 11, R. 21 196a 

9, R. 9 — Suit for profits dismissed 
in default — Subsequent suit for next 
three years including items for first three 
years recovered in years in suit — Claim 
not barred as cause of action is different 
— Agra Tenancy Act (2 of 1901), S.^64 

395 

O. 9, R. 9 — Revision against order 

re-admitting suit dismissed in default 
lies ^ 289 

O. 9, R. 9, and O 17, R. 2— Plaintiff 

and pleader remaining absent on ad» 
journed hearing — Suit should be dis- 
missed in default and not proceeded on 
merits 139 

O. 9, R. 13— Order granting appli- 

cation is not appealable and cannot bo 
questioned in appeal on final decree 

4836 

— O. 9, R. 13 and S. 115— Defendant 
in jail when ex parte decree passed— Ap- 
plication under 0. 9, R. 13, Civil P. C., 
made after five years when released — 
•Munsif granted application — Held appli- 
cation barred by time and proceedings 
irregular and order without jurisdiction 

240 

O. 11, R. 21 — Nonproduotion of 
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Civil P. C 

book or documents would raise adverse 
inference but would not entail dismissal 
of suit unless order for discovery and in- 
spection is disobeyed 350 

O. 11, R. 21. O. 9, R. 8 and O. 17. 

R 2 — Plaintiff failing to produce account 
books— Order not referring to documents 
disclosed in pleadings oi^ affidavits — Suit 
dismissed for default — Application lies 
to restore suit 196a 

O. 11, R. 21— R. 21 requires that 

the documents must be referred to in 
pleadings or affidavits 1966 

— O. 17, R 2 aniO. 9. R. 9- Plain- 
tiff and pleader remaining absent on ad- 
journed hearing — Suit should be lUs- 
missed in default and not proceeded on 
merits 139 

O. 21, R. 2 — Uncertified payment 

cannot bo recognized for any purpose 

311a 

O. 21, R. 16 — Benamidar transferee 

can execute decree 264 

0.21, R. 46(semble) — Attachment 

does not create an estate — It merely puts 
it in custody of Court 2016 

O. 21, R. 63 — Declaratory suit 

valued much more than the amount of 
decree in which property attached— Pro- 
per valuation is amount of decree 436 
— — O. 21, R. 66 — Sale notification de- 
termines what passes by sale 408 

O. 21, R. 66 — Putting up property 

to sale without disclosing his mortgage 
estops the mortgagee when purchaser is 
without notice — Evidence Act, S, 115 

^ 36 

O. 21, R. 72 (3)— No second appeal 

lies on order setting aside sale 54a 

21, R. 89“— Money deposited ’next 

day after 30 days because though ten- 
dered was refused on previous day — De- 
posit held in time, judgment-debtor hav- 
ing done all that was possible 414 

O. 21, R. 89 — Attaching creditor 

has no “interest in property" for pur-, 
pose of 0. 21, R. 89 160(1) 

O. 21, R. 89 — Prior mortgagee has 

interest in propertv for purpose of 0. 21, 
R. 89 76 

O. 22, R. 5— Order rejecting appli- 
cation under 0. 22, R. 5, is not appeal- 
able 158 

O. 22, R. 10 — Purchaser after pre- 
liminary decree in mortgage suit is en- 
titled to be substituted 88 

O. 23, R.l— Suit dismissed by agree. 

ment of parties without Court's per- 
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Civil P, C. 

mission to bring fresh suit — Fresh suit 
is barred on same cause of aofeion 32 
O. 23, R. 1 — Suit for partition dis- 
missed as compromised — Leave to bring 
fresh suit not obtained — Compromise 
not carried out — Fresh suit not barred— 
Right to partition is continuing right 

^ 1(2) 

O. 23, R. 1 (2) — Powers can be 

exercised by appellate Court 123 

O. 23, R. 3— Agreement of compro- 
mise in mutation case is not registrable 
and is admissible in other suit — Regis- 
tration Act (16 of laps). S. 17 (2) (6) 332 

O. 32, Rr, 3 and 4 — Mother W)r- 

rewed debt on mortgages for recovering 
minor’s property— Suit on mortgages — 
Mother is not improper guardian ad 
litem 159a 

J, 32, R. 3 -Appointment of amin 

as guardian without notice .to minors or 
their mother is not proper — Decree 
against minors is null and void 62(2) 

O. 32, R. 4 (4) — Appellant must 

pay Court officer guardian’s costs 211 
~ O. 32, R, 15 and S. 11 — Plea of 
undue influence through weak intellect 
and want of consideration decided 
against plaintiff in prior suit is res judi- 
cata in subsequent suit challenging de- 
cree in former suit on ground of plaintiff 
being not properly represented — Decree, 
Setting aside 265 

O. 34, R. 5 — Limitation Act (9 of 

1908), Art. 181 — Art. 181 governs appli- 
cation under 0. 34, R. 5, Civil P. C. — 
Timagiuns when right to apply accrues 

336a 

O. 34, R. 6— Decree — Setting aside 

— Fraud — Order ex parte under O. 34, R. 
6, Civil P. 0., cannot be set aside with- 
out proof of fraud — Omission even inten- 
tional to state prior attempt to get per- 
sonal decree is not sufficient fraud 397 
O. 34, Rr. 7 and 8 — Payment be- 
fore final decree redeems the mortgage302 
— O. 34, R. 8 and S 34 — Effect of 
extension of time by appellate Court in 
redemption entitles mortgagee to inter, 
eat for further period 313 

sjs — 34 ^ 14 — Transfer of Property 
Act (4 of x882), S. 99 — Sale in contra- 
vention of S. 99 is only voidable — Ob- 
jection after confirmation is untenable 

(FB) 70a 

O. 38, R 5 and O. 39. R. 1 ^ Suit 

on mortgage of right to collect malikana 

recoipt of dues 


Civil P. C. 

in execution of the decree is ultra vires 

277 

O. 38, Rr. 5 and 10 — ^ R, 5 confers 

no right by attachment 275a 

O. 41, R. 4 — Separate appeals by 

two sets of defendants — One dismissed, 
the other allowed, and suit dismissed 
against all defendants - Court held com- 
petent to do so 367 

O. 41, R. 10 and S. 115 — Not 
granting reasonable time to furnish seou- 
rity under 0. 41, R. 10 is material irre- 
gularity 133 

O. 41, Rt. 23 and 25 — Appellate 

Court not reversing finding but thinking 
that finding can be arrived at on different 
issue should follow B. 25 and not B. 23 

460 

O. 41, R. 25 — Lower appellate 

Court finding mortgage not proved - High 
Court not entitled to remand to find if 
defendant in adverse possession 106 
— -O. 41, R. 26— Findings returned by 
lower Court are not final, even though 
objections not filed 177 (2) 

O. 41, R. 27 — R. 27 must be strictly 

followed in admitting evidence in ap- 
peal ** 476 

O. 41, R. 27 — High Court nob to in- 

terfere in appellate Court’s discretion 
in refusing to consider evidence takeji on 

remand 64 (2) 

O. 41, R. 33 — Appellate Court can 

correct decree in favour of non-appealing 
respondents 284 

-•*-0. 43, R. 1 — Order allowing provi- 
sionally application for appointment of 
receiver and calling parties to furnish 
names and other details is not appeal- 
able 129 (1) 

0.44, R. 1 — Appeal on deficient 

^tamp filed after 30 days — Prayer to 
treat as application under 0. 44, R. 1, 
held barred by time — Lim. Act (9 of 
1908). Art. 170. 310 (2) 

O. 45, R. 15— Exeeution includes 

•restitution also Printed copy of judg- 
ment will not suffice —Proof of order is 
necessary 434 

— O. 47, R. 1 — Prayer for opportunity 
to produce evidence which might change 
view ‘ taken by Judge is not sufficient 
ground 250 

Sch. 2, Cl. IS— Order setting asidli 
award is appealable hence no revision 
lies 247 

— Sch. 2, Cl. 16— Jurisdiction*— Con- 
sent ol parties c&nnot give jtrisdiotion tc 
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Civil P.C 

appellate Court to hear appeal when 
barred 165 

Sch. 2, CIs. 17 and 20 ’-Agreement 

to refer to arbitration pending mutation 
— Award given— Party aggrieved^liook up 
matter before Board who remanded for 
trial de novo — Application under Cl. 17 
held not proper as stage contemplated 
was passed— Application under 01. 20 
was barred — Ss. 5 and 14, Lim. Act, 
held not applicable — Lim. Act (9 of 
1908), Ss. 6. 14 and Art. 168 369 

Companies Act (7 of 1913) 

S. 96 — Agreement to refer dispute to 

arbitrators without company’s seal is not 
invalid 234 

Compromise 

Compromise between decree-holders 

in execution and acted upon requires no 
registration — Compromise is binding 303 

Contract Act (9 of 1872) 

— S. 2 (dJ^Equity grants relief where 
no privity of contract — No equity bet- 
ween lessee of muafidar and his zamindar 
— Zamindar cannot sue lessee of muafidar 
for rent 97 

S. 11— T. P Act, S. 54 -Sale deed 

in favour of minor is valid — Minor can 
sue 478 

^S. 11 — Contract of sale with minor 

is void — No title passes to minor 107<^ 

"S. 16 — Burden of proof of undue in- 

fiuence is on executant in absence of 
other circumstances — Ohanoeof co npund- 
ing criminal case does not Weate undue 
influence 174 

S. 23— Exchange of house for expro- 
prietary bolding is illegal — House cannot 
be recovered _ 454 

S. 23 — Agreement of payment of 

consideration contingent on certain event 
is not opposed to public policy 3475 

S. 23 — Agreement not to divide 

share without vendor’s consent is not 
illegal 40a 

— -S. 24— Occupancy holding— Mort- 
gage of occupancy and fixed rate holding 
together vitiates the whole transaction 

295 (1) 

S. 27— Landholder recovering mar- 
ket d^s does not trade in selling cattle 
— Agreement between two landholders 
npt to hold markets on same day is not 
void 94 (2) 

Ss. 60 and 61 — In absence of appro- 
priation payment must be applied to earli- 
est debt 378 
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Contract Act 

Ss. 73 and 75— Actual damage 

must be proved 295(2)6 

S. 73. — Damages — Measure 

Amount fixed by parties is proper 406 
S, 74— In terms of auction sale, in- 
demnity for the loss on resale on ven- 
dee’s default was not stipulated— Vendor 
held not entitled to it — Vendee liable 
only to advance agreed ^ 388(2) 

Contribution 

Decree should apportion each defen- 
dant’s liability— Joint decree is errone- 
ous 237 

Copyright Act (3 of 1914) 

S. 7 (a)- Copyright did not include 

exclusive right of translation— Author is 
entitled to copyright in book translated 
by him 331 

Cosharer 

Party wall cannot be interfered with 

or built upon without consent of another 

440 

Exclusive ^possession by one raises 

presumption of other’s consent — Other 
cannot demolish building after standing 
by for many years (FB) 330(1) 

Court fees Act (7 of 1870) 

S. 7 — Appellant need not pay Court- 

fee on total valuation but to the extent 
to which he is interested 26 

Criminal P. C. (5 of 1898) 

S. 16 — Accused should be acquitted 

giving benefit of doubt, when Bench of 
Hony. Magistrates is equally divided 96a 
— S. 106 — Subdivisionar Magistrate 
holding second class powers can exercise 
powers under S. 106 15(2) 

S. 110— Zamindar not to be bound 

over merely for not opposing daooits — 
Bespeotable witnesses not to be disbe- 
lieved on ground of influence of accused 
zamindar 464a 

S. 110 — No appeal lies to High 

Court — Court can see if the lower Court 
has dealt fairly 4646 

S. 110— Evidence of good character 

by accused should not be lightly brushed 
aside 415 

— S. 110 “In case under 8. 100 where 
evidence is available, police ofiSoer’s evi- 
dence and police diaries should not bo 
relied upon 144a 

S. 110 (f)— Evidence of general nui-^ 

sanoe does not justify proceedings under 
S. 110 352 

S. 122 — Police officer’s report is no 

evidence — Magistrate must enquire 

177(1) 
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Criminal P. C. 

S. 145 — Deep stream of Ghagra di- 
vided Fyzabad and Basfci Districts -Dis- 
pute of land between two channels of 
Ghagra — Deep stream towards Fyzabad 
— Basti Magistrate is competent to take 
cognizance 137 

S. 1 45 — Omission to state that 

breach of peace is impending in notice 
does noi oust jurisdiction when parties 
know cause of notice 9 

S. 162 — Police diaries may bo used 

for accused but dangerous to use them 
against accused 

S. 165 — Written authority must bo 

specific of things to be searched 430(X 
Ss. 177 and 179 — Deception dis- 
covered at different place— Magistrate of 
place of deception discovered has no 
jurisdiction — “Oonsequence ensued” ex- 
plained 428(1) 

S. 193 (2)— “Oases*’ do not include 

appeals — Sessions Judge cannot transfer 
appeals 101 

Ss. 195 and 476— All that is re- 
quired is proof of prima facie case 345 

S 195 — Small Cause Judge refusing 

to sanction prosecution application under 
S. 195 (b) made to District Judge— Ap- 
plication is not criminal appeal — Ses- 
sions Judge had no jurisdiction 217 
Ss. 195 and 537 — Absence of sanc- 
tion under S. 195 is not cured by S. 537 

110a 

S. 195 — Sanction necessary for pro- 
secution under S. 467, I. P, 0.— Penal 
Code (45 of 1860), S. 467 ‘ 21(2) 

S. 195 (6)— Superior Court has to 

reconsider facts, lower Court’s opinion, 
and propriety of sanction 146 

Ss. 209, 210 and 213— Magistrate 

is competent 'to discharge accused after 
hearing defence witnesses and holding 
them reliable and disproving prosecution 

186 

Ss. 222 (2) and 233 — Joint charge 

of breach of trust and falsification of 
accounts is illegal — Penal Code (45 of 
1860), Ss. 409 and 477-A 462 

Ch. 12 (Ss. 230 to 263- A), Ss. 145 

and 522 — Magistrate not competent to 
oust one person and place another in 
possession — This power is conferred by 
S. 622 when offence committed — District 
Magistrate’s order refusing to carry out 
this order cannot be interfered with 
in revision 377 

— — Ss. 235, 236 and 239 — Offences 
onder Ss. 403 and 417, Penal Code, can 


Criminal P. C. 

be tried together if facts alleged consti- 
tute one transaction — Burden of proving 
one transaction is on prosecution 380(X 

Ss. 235 (1) and 403 (4) —Acquittal 

of offence under S. 465 or 420, I. P. C., 
on the same facts is no bar for trial 
under S 82, Begistration Act, where for- 
mer trial was without sanction and 
therefore Court was not competent 

114 (2)6 

S. 237 — Complaint against several 

dismissed in default — Fresh complaint 
is not continuation 1106 

S. 339 — Prosecution of person for 

feiting pardon under specific charge can- 
not .be directed by Sessions Judge— He 
can only invite District Magistrate’s 
attention — Plea of pardon can be raised 
before Sessions Judge 245 

S. 345— Offence under S. 326, I.P.C. 

cannot be oomf)oundod by complainant's 
heir 443 

Ss. 345 and 349 — Compounding of 
offence in revision proceedings is not 
permissible though allowed in appeal 8 

S. 403— Court trying case without 

sanction where sanction necessary is not 
competent Court 114 (2)a 

— "*S. 403 — Complaint under Ss. 420 
and 409, 1. P. C. can be reinstituted 
if dismissed on complainant's wish — 
Penal Code, Ss. 409 and 420 50a 

"Ss. 403 (4) and 235 (1) -"Acquittal 

of offence under S. 465 or 420, I. P. C., 
on the sarne facts is no bar for trial 
under S. 82, Begistration Act, where 
former trial .was without sanction and 
therefore Court was not competent* 

114(2)6* 

S. 408 (b) — One of several accused 

sentenced to more than four years and 
others to four years— Although former 
does not appeal latter’s appeal lies to 
High Court 356 

S. 408 (b) — Sentence for less than 

four years by Assistant Sessions Judge 
in a joint trial where higher sentences 
passed is appealable to High Court 20 

‘S. 423— Appellate powers are not 

intended to be* used to* spring up new 
case without notice ^ 357 

S. 423 (1) (a) — Sessions Judge in 

appeal can order commitment after quash- 
ing conviction 1856 

423 (1) (b)— Sessions Judge in 

appeal if satisfied should acquit and not 
refer the case to High Court I85a 
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Criminal P. C. Decree 


S, 432 — No provision for reference 

by Honorary i Magistrates when 'equally 
divided 966 

S. 436 — High Court rarely inter- 
feres with exercise of discretion by Ses- 
sions Judge underS. 436 86 

Ss. 439 and 345 — Gompcunding of 

offence in revision proceedings is not 
permissible though allowed in appeal 8 

S. 439 (3)-"'Eetrial for purpose of 

enhancing sentence should be rarely 
ordered 185^ 

• S. 476 — Village headman explain- 

ing reasons for resignation made allega- 
tion against police — Magistrate recorded 
statements — Allegations and statements 
found on inquiry by police to be false — 
Allegations in explanation hold not com- 
plaint — Statements also were not in judi- 
cial proceedings^ — No action under S. 476 
Jay 457 

S. 476 — No time limit for proceed- 
ing under S. 476 135 

S. 512 — Omission to record finding 

about accused absconding and not likely 
to be immediately arrested is fatal to 
admission of evidence recorded 411 
S. 526 --Evidence oral and docu- 
mentary in English before Magistrate 
not knowing English is good ground for 
transfer 506 

S. 537 — Without examining com- 
plainant Magistrate sent for police report 
and summoned accused — Accused dis- 
charged as complainant absent — On sub- 
sequent appearance of complainant, he 
and witnesses were examined — Accused 
then summoned and tried and convicted 
— Trial held not irregular one 417a 

S. 537 (b) — Facts disclosing offence 

under S. 211, Penal Code — Conviction un- 
der S. 182, I. P. C. is valid under S. 637 
(b) — Conviction for minor offence where 
commission of graver offence doubtful is 
justifiable — Penal Code (45 of 1860), Ss. 
182 and 211 119 

Criminal Trial 

Complaint by Magistrate — Heshould 

not pass order in that case 484 

Custom 

— Purdah h^s been observed in U, P, 
since centuries — Easements 218a 

D 

Damages 

I- Measure — Amount fiixed by parties 

is proper — Contract Act, S. 73 406 

Decree 

Setting aside — Ground of “decree in 

1915 Indexes (All.) — 3 & 4 


contravention of pleadings*’ is barred by 
res judicata — Ground of perjured evidence 
is not tenable 400 

Setting aside — Fraud — Order ex 

parte under O. 31* R. 6, Civil P. C.. can- 
not be set aside without proof of fraud — 
Omission even intentional to state prior 
attempt to get personal decree is not 
sufficient fraud — Civil P. C. (1908), O. 34, 

R. 6 ^ 397 

Construction —Conditional (le*cr 0 e — 

Costs assessed on assumption of plaintiff 
performing conditions — Conditions not 
performed— Decree for costs is not exe- 
cutable 351 

Setting aside— Civil P. C. (5 of 4J908), 

S. 11 and 0. 32, R. 15— Plea of undue 

influence through weak intellect and 
want of consideration decided against 
plaintiff in prior suit is res judicata in 
subsequent suit challenging decree in for- 
mer suit on ground of plaintiff being not 
properly represented 265 

-Setting aside — Jurisdiction — Decree 

obtained by committing fraud — Suit to 
set aside also lies in Court where fraud 
committed or decre^ passed — Civil P. 0. 
(5 of 1908), S. 20 ^ 163a 

Setting aside — Fraud — Non- service 

of summons does not iDrove fraud 163c 
Construction — Revenue Court’s de- 
cree on award entitling maintenance exe- 
cutable by taking proceedings is declara- 
tory 61 

Deed 

Construction — Distinction between 

contract and conveyance explained 1076 
— — Construction— Transfer hypotheca- 
ting property with condition to pay in- 
terest and not to transfer till debt is 
paid is a mortgage and not charge — 
Transfer of Property Act (4 of 1882), Ss. 
58 and 100 15 (1) 

£ 

Easements 

Custom — Purdah has been observed 

in U. P. since centuries 218a 

Easements Act (5 of 1882) 

S. 13, Cl. 3 (d) — Blocking of doors 

always remaining closed and not neces- 
sary there being other doors for access 
held to be no infringement — But block- 
ing of drain there being no other outlet 
is infringement 249 

S. 15— Ferry^Right to ply ferry by 

long user can be rebutted by evidence of 
Crown grant 270 
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Easements Act 

S. 18 — Grove land used is burial 

ground held to be customary right in the 
nature of easement 402 

m — S* 18 — Intervention of space does 
not affect right of privacy if invaded by 
new construction 

S. 23 — Building three-storeyed 

pucka house with five spouts to discharge 
water in place of single-storeyed thatched 
roof isr increasing burden 416 

S. 23 — Court has power to direct 

opening of another channel in place of 
one blocked 310 (1) 

S. 33— Division of water route by 

servient owner is not obstruction 342 

8s. 33 and 35 — Ordinarily plaintiff 

is entitled to injunction rather than 
damages — Plaintiff may content himself 
with damages but is not entitled to in- 
junction unless damages under Oh. 9 are 
claimable 151a 

S. 33 — S. 33 requires substantial 

damage by disturbance 1516 

S, 35 - Defendant completing dis- 
turbance pending suit takes the risk 151^^ 
Ss. 59 and 60 — Licensor’s trans- 
feree cannot revoke ilcense when expen- 
sive permanent works executed 56 

S. 60 — License coupled with trans- 
fer of interest is irrevocable 382 

Evidence Act (1 of 1872) 

S. 21 — Admissions in written state- 
ments cannot be used against other de- 
fendants 483a 

S. 27 — Confession — Pointing out of 

dhatura tree by accused topolice-^State- 
ment is not admissible 485 

S. 28 — Confession by one co-accused 

is admissible against all 221 

S. 32 — Statements to police officer 

are not admissible unless they are evi- 
dence about general repute 125 

S. 32 (6) — S. 32 (6) does not require 

proof of author of old pedigree 334a 

S. 33 — Evidence of deceased witness 

in ex parte proceedings when summons 
not proved to be served is not admissible 
in the suit when restored 383a 

S. 35 - Provincial Insolvency Act 

(3 of 1907/, S. 13 — Eeooiver's report is 
not admissible in evidence in prosecu- 
tion under S. 43 308 

— — S. 43 — Judgments not inter partes 
are in certain ciroumstauces admissible 

229 

■ S. 45 "Appellate Court disbelieving 

the evideraj'i of either party obtaining 
and deciding on thumb impression report 


Evidence Act 

from expert — Procedure held unwar- 
ranted 112 

Ss. 68 and 71 Proof of document'-* 

Only living attesting witness denying 
execution — Other evidence is admissible 

466a 

Ss. 68 and 72 — Not propeily at- 
tested mortgage deed is admissible as 
money bond 254 

S. 70 — S. 70 does not include admis- 
sion of execution before registering 
officer 3836 

S. 77 — Copy of dakbalnama is ad- 
missible 341 

S. 90 — Mortgage bond 30 years old 

executed by scribe on behalf of executaig^t 
— No presumption of authority to sign 
exists 393(2> 

S. 92'— Terms inconsistent to wri- 

ten contract cannot be proved 295(2)a 

Ss. 103 and 114 — Suit on lost bond 

— Plea of payment — Burden of proof of 
payment is on defendant in spite of loss 
of bond when ho admits execution 267 

S. 115 — Objection to jurisdiction of 

Kevenue Courts estops objector in raising 
same objection in civil Court — Practice, 
inconsistent plea 463a 

S. 115— Civil P.C. (5 of 1908), 0.21, 

E. 66 — Putting up property to sale with- 
out disclosing his mortgage estops tho 
mortgagee when purchaser is without 
notice 36 

S. 118 — Oaths Act (10 of 18:13), 

Ss. 6 and 13 — Deliberately not adminis- 
tering oaths to child does not make evi^ 
dence inadmissible — Child satisfactory 
witness when it understands it and can 
repeat 437 

Execution 

Limitation Act (9 of 1908), Art. 182 

— Execution application struck off on fai- 
lure to reply to objection to attachment 
— Fresh execution after three years held 
to be in continuation and not barred 410 
Civil P. C. (5 of 1908), S. 38 -Con- 
struction of decree Executing Court 
cannot complete or construe a decree 233 
F 

Ferry 

Eight to ply ferry by long user can 

be rebutted by evidence of Crown grant — 
Easements Act (5 of 1882), S. 15 270 

G 

Grant 

Construction — Grant of land for 

grove with right to replace and condition 
of payment of revenue if assessed — Held 
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Grant 

it created interest and was not re- 
movable license — As no time was fixed 
for planting, it cannot be recovered for 
breach of condition unless condition ren- 
dered impossible 216 

Guardians and Wards Act (8 of 1890) 
38.12 and 25 " Proceedings of ap- 
pointment of guardian of person not 
complete unless possession is delivered — 
Court is competent to take action under 
S. 12 199 

— S. 29 — Purchase by guardian of 

minor's property in lieu of debts is held 
in trust for minor 121 

r H 

Hi|idu Law 

Adoption — Adoption of sister’s son 

is invalid without custom 208 (2) 

Alienation — Mortgage-decree against 

all adult members is binding against 
minors — Suit for sotting it aside on 
ground of being not party is not ten- 
ablo-Givil P. C. (5 of 1908). O. 34. R. 1 

318 

——Alienation by father of joint ances- 
tral property without legal necessity is 
not binding on sons — Whether attesta- 
tion denoted consent — {Quaere) 306 

Alienation — Father — Mortgage of 

family property is not binding to the 
extent of consideration though cash but 
not for necessity 268 

Alienation— Father’s alienation can 

be challenged by son if he was then in 
womb ♦ 65 

Alienation— Burden of proof of ne- 
cessity is on plaintiff to make mortgage 
by some members binding on family 

5 {2)a 

Alienation — Payment of Govern- 
ment revenue is family necessity 5 {2)h 

Alienation — Family property can be 

brought to sale for so much debts as are 
of necessity 5 (2)c 

Debt— Son impleaded but subse- 
quently released — Decree against father 
alone — Creditor’s position in execution 
not affected by impleading son 126a 

Debts — Decree against father — 

Family property liable — Sons can con- 
test in execution the existence and mora- 
lity of debt 1266 

-Debts — Son’s pious duty to pay 

surety debts — Ancestral property is liable 
^ 93 (1) 

Family settlement— In dispute bet- 
ween collaterals and widow and daugh- 
ter’s son, latter got proprietary posses- 


Hindu Law 

sion from “generation to generation” — 
Held daughter’s son got proprietary title 

39 

Gift by widow with consent of next 

reversioner is binding 166 

Gift— Bequest or gift to some to ex- 
clusion of other members creates sepa- 
rate interests when donees not heads of 
joint family — Hindu law — Will 41 

Joint family — Property acquired by 

gift is separate — Burden cl proof is on 
them who allege it as joint— No lien on 
it for marriage expenses exists 168 

Joint family — Decree-holder at- 
tached undivided share — Partition decree 
declaring judgment-debtor’s interest re- 
mained unexecuted — Auction-purchaser 
of co-parcener’s share is not entitled to 
separate possession 111 

Joint family — Manager represents 

the whole family in mortgage suit 

(FB) 706 

Joint family— Manager — Transac- 
tion by, is binding in absence of fraud or 
collusion 58a 

Partition — Stepmother is entitled 

to share equal to son under Mitakshara 

340 

Partition — Grandmother is entitled 

to share in partition between son and 
grandsons 301 

Religious office— Gift by goswami of 

Ballavacharya sect is valid and not 
against custom 44 

Reversioner — Widow’s daughter is 

no impediment to reversioner’s suit for 
declaration of widow’s alienation not 
being binding 255a 

Reversioner— Consent — Attestation 

does not import consent but it may be 
proved otherwise 2556 

Reversioner cannot sue for declara- 
tion that widow’s will is not binding — 
is not alienation 252 

Reversioner — He can sue for declara- 

•tion that widow’s alienations are no{j 
binding beyond her lifetime 207^ 

Succession — “Bandhu” means “sa- 

pinda of different gotra” — Grandfather’s 
great-grandson’s daughter’s son is not 
bandhu under Mitakshara 409 

—Succession — Grandfather’Jdaughter’s 
son is bandhu 343 

Suooessioa— Custom — Daughter not 

excluded from among Balayan 

Jats 26 
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Hindu Law 

-Widow-Civil P. 0. (5 of 1908), 

S. 11 — Adopbion contested on ground of 
fact of adoption and absence of permis- 
sion — First Court held adoption proved 
and dismissed widow’s suit on ground of 
estoppel — Evidence of permission was not 
recorded — Privy Council held adoption 
and permission proved — Decision held 
binding on reversioner in absence of fraud 
or collusion 360 

Widow— She can retain possession 

or give free to others for her lifetime her 
husband’s property 207a 

Will— Brothers gob tenanoy-in-com- 

mon by the bequest to them in equal 
shares 180 

W'ill— Gift — Bequest or gift to some 

to exclusion of other members creates 
separate interests when donees not heads 
of joint family ^ 41 

Interpretation of Statutes 

*•- — Stamp Act is fiscal enactment and 
should be construed in favour of subject 

(FB) 81 {2)a 

J 

Jurisdiction 

Appeal — Record Officer’s order is not 

appealable to District Judge 304 

Civil or revenue— Suit for declara- 
tion of title between rival claimants or 
alternatively for possession of occupancy 
holding is cognizable by civil Court 274 
Consent of parties cannot give juris- 
diction to appellate Court to hear appeal 
when barred — Civil P. C. (5 of 1908), 
Sch. 2, 01. 16 165 

Appellate Court’s decree against de- 
fendants not parties to appeal is ultra 
vires 120 ( 2 ) 

L 

Land Acquisition Act (1 of 1894) 

— -S. 36 (2) — Agricultural land acquired 
for quarrying “kankar” temporarily 
Damages can be ascertained after expiry 
of the period of lease 477 

Landlord and Tenant 

Abadi— Landlord owner of —Right to 

house site is co-extensive with tenancy 

481 

— “Expropriebary tenancy ‘ — Appurten- 
ance -^“'Meaning of appurtenance explained 
*-*-Housa before acquisition of tenancy is 
not appurtenance— Its mortgage is valid 
-r-Agra Tenancy Act (2 of 1901), 8s. 20 
and 31 459 (1) 

Character of occupancy holding not 

changed by planting grove with zamin- 


Nhandlord and Tenant 

dar’s consent — Trees are nontransferabla 

444 

Zamindar cannot eject tenant if he 

builds house on site in his possession for 
agricultural purposes — No adverse pos- 
session 312 

Ejected tenant has no right to ap- 
pertaining house 214 

Grove-holder on str land paying rent 

cannot be ejected by zamindar on loss of 
zamindari 21 ( 1 ) 

Legal Practitioners Act (18 of 1879) 

^ S. 13 — Duty to stick to one side so 

far as possible — Appearance in appeal in 
assault .case against servants of zamindar 
— Subsequent proceedings under S. 145, 
Criminal P. 0., against his clients— Ap- 
pearance for complainant against original 
clients in absence of offer by them did 
not amount to misconduct (FB) 375(2) 

S. 13 (b) — Pleader must not change 

sides — Duty to inform client when in- 
structions offered by other side 

(FB) 155(1) 

Limitation Act (9 of 1908) 

’ — S. 5— S. 5 should be liberally con- 
strued where negligence, inaction or mala 
fides is not imputed 459(2) 

Ss. 5, 14 and Art. 168-Civil P. C. 

(5 of 1908), Sch. 2, Ois. 17 and 20— Ag- 
reement to refer to arbitration pending 
mutation —Award given—Party aggrieved 
took up matter before Board who re- 
manded for trial do novo — Application 
under Cl. 17 held not proper as stage con- 
templated was passed — Application under 
Cl. 20 was barred — Sa. 5 and 14, Dim. 
Act, held not applicable 369 

S. 5 — Counsel’s negligence held to 

be not sufficient causa (Per Mtehards, 
0. J.) — Counsel is liable to client for his 
neglect 34 

S. 6 — S. 6 applies to limitation pro- 
vided by the Act— It does not apply to 
Civil P. 0. (5 of 1908), S. 48 349^2) 

S. 6— Civil P. C. (5 of 1903), S. 48— 

S. 6, Lim. Act, does not extend period 
fixed by S. 48, Civil P. C. 122 

S. 12 and Art. 179— Copying days 

would be excluded in computing limita- 
tion for leave to appeal to Privy Council 

335(2) 

Ss. 14, 5 and Art. 168— Civil P. 0. 

(5 of 1908), Sch. 2, 01s. 17 and 20— Ag- 
reement to refer to arbitration pend^jng 
mutation — Award given — Party aggrieved 
took up matter before Board who re- 
manded for trial de novo— Applicaticn 
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Limitation Act 

under Cl. 17* held nob proper as stage 
contemplated was passed — Application 
under Cl. 20 was barred. Ss. 5 and 14, 
Lim. Act, held not applicable 369 

S. 15 — Agreement of parties not 

acted on and without Court’s order does 
not save limitation 2316 

■ S. 25 — Mortgage bond payable by 

instalments-*- Suit filed after 12 years ac- 
cording to Gregorian Calendar — Suit held 
barred-*” Test when time begins to run is 
when plaintiff is entitled to demand if no 
instalment is paid 272 

Art. 10 — Suit by preferential pre- 

emptor against remote pre-emptor who 
had obtained decree is governed by Art. 10 

114(1) 

Arts. 44, 144 and 91 — Suit by co- 
parcener to set aside sale by another and 
for possession is governed by Art. 144 

113 

Art. 49 — Proof of demand and refu- 
sal is necessary to make wrongful deten- 
tion — Mere nonpayment of rent would 
not suffice 449 

Art. 57 —Eoburn of advance for pur- 
chase of goods becomes clue after period 
fixed by usage or reasonable time fixed 
for delivery of goods 161ci 

— Art. 60 — Art, 60 governs suit for re- 
covery of deposits— Time runs from de- 
mand 78 

Arts. 62, 97 and 116 — Suit for re- 
covery of purchase money by purchaser 
whose name mutated, but whenever came 
in possession an^. whose vendee’s title 
was disproved — Sale deed stipulating for 
return of money on dispossession by real 
owner is governed by either Art. 62 or 
Art. 97 but not by Art. 116 339 

Art. 62 — Suit for money received by 

agent after termination of agency is gov- 
erned by Art. 62 259 

Arts. 62 and 120 — Suit by hei*^ 

against other heirs for share of debt re- 
covered is governed by Art. 62 253, 

^Arts. 62and 120— Three brothers 

holding specific shares, one managing 
them — Manager receiving interest on in- 
vestments — Suit for share is suit for par- 
tition and governed by Art. 120 148 

'-"■—Art. 62 ^ Mahomedan widow's 
ifuit for share of debt realized by her hus- 
band’s other heirs in suit against debtors 
and herself is governed by Art. 62 12 

Arts. 91 and 120 — Time for suit for 
declaration of mortgage being ineffectual 


Limitation Act 

for want of consideration runs from date 
of mortgage — Mortgage 212 

Arts. 91, 144 and 44— Suit by co- 
parcener to set aside sale by another and 
for possession is governed by Art. 144 

113 

Arts. 97, 116 and 62*” Suit for re- 
covery of purchase money by purchaser 
whose name mutated but who never 
came in possession and whose vendee’s 
title was disproved -Sale sdeed stipulat- 
ing for return of money on dispossession 
by real owner is governed by either Art.* 
fiOi or Art. 97 but not by Art. 116 339 

Arts. 116 and 109 — Suit by usu- 
fructuary mortgagee for possession and 
mesne profits against mortgagor held to 
be for compensation for breach of con- 
tract — Art. 116 held applicable 393 (1) 
— *" Arts. 116, 62 and 97 — Suit for re- 
covery of purchase money by purchaser 
whose name mutated but who never came 
in possession and whose vendee’s title 
was disproved — Sale deed stipulating for 
return of money on dispossession by real 
owner is governed by either Art. 62 or 
Art 97 but not by Art. 116 339 

Arts 120 and 62— Throe biothels 

holding specific shares, one managing 
them — Manager receiving interest on 
investments — Suit for share is suit for 
partition and governed by Art. 120 148 

Art. 120 — Suit by reversioner for 

declaration against widow’s, alienation is 
governed by Art. 120. 130 

— Arts. 120 and 131 - Rent suit is 
governed by Art. 131 and not Art. 120 

67 (1) 

Arts. 131 and 120 — Rent suit is 

governed by Art. 131 and not Art. 120 

67 (1) 

Art. 132— (Per Full Rmc/t)— Mort- 
gage of 1890 payable in ten yearly in- 
stalments — Right to sue for whole in 
default of one instalment — Deed further 
provided for interest to remain payable 
till realization even if suit not filed on 
default — Suit in 1912 was barred by 
Art. 132. (Per Banerjee, J Gontra)-^-^On 
true construction money became duo 
after ten years (FB) 189 

Art. 134 —Purchaser with know- 
ledge of his vendor’s title ob mortgagee 
only is not protected by Arn. 134 425 

Art. 134 — Private purchaser from 

auotion-purohaser of mortgagee s rights 
can rely on Art. 134 if purchase is bona 
fide of absolute title 422 
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Limitation Act 
Art. 134 and S. 10 — Suit for posses- 
sion against mortgagee of endowed pro- 
perty from trustee if in possession for 
12 years before Act (9 of 1871) on ground 
of mortgage being void is barred 314 

Arts. 134 and 148 — ■‘Mortgagee’s 

vendee’s title is not adverse from date of 
Bale — -Redemption suit lies within 60 
years 2035 

Arts. 144, 44 and 91 — Suit by co- 
parcener to aside sale by another and 
for possession is governed by Art. 144 

113 

Arts. 148 and 134 — Mortgagee’^# 

vendee’s title is not adverse from date of 
sale — Redemption suit lies within 60 
years 2036 

Art. 164 — Ex-parte decree passed 

under old ^ot and execution applied un- 
der new — Application to set aside ex- 
parte decree governed by Art. 164 of the 
now Act 392 

Art. 168 and Ss. 5 and 14 — Civil 

P. e. (6 of 1908), Soh. 2, Cls. 17 and 20 - 
Agreement to refer to arbitration pend- 
ing mutation — Award given — Party ag- 
grieved took up matter before Board who 
remanded for trial de novo — Application 
under 01, 17 held not proper as stage 
contemplated was passed Application 
under 01. 20 was barred — Ss. 5 and 14, 
Limitation Act, hold not applicable 

369 

Art. 170- Civil P. 0. (5 of 1908), 

O. 44, R. 1 — Appeal’ on deficient stamp 
filed after 30 days- "Prayer to treat as 
application under 0. 44, R. 1 hold barred 
by time 310 (2) 

Art. 179 and S. 12 — Copying days 

would bo excluded in computing limi- 
tation for leave to appeal to Privy Ooun- 
oil 335 (2) 

Art. 181 — Art. 181 governs appli- 
cation under O. 34, R. 5, Civil P. 0. — 
Time runs when right to apply accrues 

336^1 

Art. 181 — Right to apply under 

0. 34, R. 5, begins after expiry of time 
allowed by first Court — No fresh start- 
ing point is given by appellate decrees 
confirming first Court’s decree 3366 

Art. 182 — Execution application 

struck off on^failuro’ to reply to obieotion 
to attachment — Fresh execution after 
three years held to be in continuation 
and not barred — Execution 410 

Art. 182 — Execution application 

without Hat under O. 21. R. 12. Civil 


Limitation Act 

P. C., is not application acdbrding to law 
and if not amended does not save limi- 
tation - 320 

Art. 182 — Judgment-debtor asking 

for two weeks’ time — Court struck off 
execution application for convenience — 
Subsequent application after three years 
held to be one for reviving the original 

92 

Art. 182 (5) — Limitation begins to 

run from the date of application to taka 
step-in-aid and not from fche date it is 
ordered 231a 

Art. 182 (7) — Uncertified payments 

of decree cannot extend period —Appli- 
cation must be within three years of 
default 3116 

M 

Mahomedan Law 

Debts — Creditor of deceased cannot 

follow estate in hands of bona fide trans- 
feree from heir 297 

—Pre-emption — Second demand not 
necessary if witnesses and vendee pre- 
sent at first demand 294a 

Pre-emption — Right arises even in 

transfer in lieu of dower debt 2946 
Malicious prosecution 
"‘ - ■ ^Defendant need not be prosecutor— 
It is sufficient if prosecution was at de- 
fendant’s instance — Arrest by defendant 
himself involved great responsibility 

51 (2)a 

——Damages for mental distress and 
bodily discomfort owing to arrest and 
detention indock-up are awardable 

51 (2)5 

Maxims 

Law does not notice trivial disturb- 
ance 151c 

Minor 

Decree — Setting aside — That mother 

of guardian did not defend suit is no 
ground for setting aside 1596 

Mortgage 

Personal decree — Practice — Relief 

— Mortgage suit against mortgagor’s son 
— Execution not proved— Money decree 
cannot bo passed 375(1) 

Limitation Act (9 of 1908), Arts. 91 

and 120 — Time for suit for declaration 
of mortgage being ineffectual for want 
of consideration runp from date o^ 
mortgage 212 

Mortgagor and Mortgagee 

Adverse possession — Assertion of 

adverse title bv mortgagee as such does 
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Mortgagor and Mortgagee 

not extinguish right of redemption 

203a 

Specific Relief Act, S. 42 and S. 52 — 

Suit by mortgagor against usufructuary 
mortgagee for injunction to enhance rent 
attorned to him or for declaration of 
being entitled to be credited with en- 
hanced rent is not tenable unless mort- 
gagee is persistently and without cause 
under-letting the shops 16 

N 

Negotiable Instruments Act (26 of 
1881) 

— ~S. 8— Debtor cannot dispute want 
of consideration but only validity of the 
assignment oi promissory note 94 (1) 

Ss. 13 and 87— Suit on promissory 

note-^-Plea of alteration — Promissory 
note, not being payable to plaintiff or 
order, held not negotiable instrument 
within S. 87 — Injustice not caused by 
Court not deciding point of alteration 
so no revision lies— Civil P. 0.(5 of 1908), 
S, 115 241 

S. 78 — Person entitled to possession 

of promissory note negotiable or not is 
entitled to sue 261 

S. 118 (a)— Preaumption of consi- 
deration does not arise when plaintiff trios 
and fails to prove consideration 228 

o 

O&lhs Act (10 of 1873) 

Ss. 6 and 13 — Deliberately not ad- 
ministering oath to child does not make 
evidence inadmissible — Child satisfactory 
witness when it understands it and can 
repeat — Evidence Act (1872), S. 118 

437 

Occupancy Holding 

Effect of mortgage— Mortgage with 

possession before Tenancy Act — ^Mort- 
gagor cannot relinquish tenancy for con- 
sideration 447 

Mortgage of occupancy and fixed 

rate holding together vitiates the whole 
transaction— Contract Act (9 of 1872), 
S. 24 295 (1) 

Grove — Grove planted on occupancy 

land is not transferable 226 

P 

Pardanashin Lady 

“^j^~^ealings must be understood by 
them — Consideration must be proved 

4665 

Partition 

•“Trees go with the land in revenue 
partition unless otherwise provided 75 
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Penal Code (45 of 1860) 

-Ss. 82, 83, 354 and 376 — English 

law presumption of inability of boy of 14 
committing « 4 ip 0 is not applicable in 
India — It is question of fact 134 

Ss. 149 and 302 — Death happening 

in lathi charge with object of rescuing 
cattle — All are guilty under S. 302 281 
S. 182 — Assistant Collector not com- 
petent to receive application under rules 
framed under S. 70, Civil P. 0., cannot 
order prosecution under S. i82 283 

— 185 — Bidding in false name and 
without intention of selling drugs is of- 
fence under S. 185 93 (2) 

S. 188-Agia Tenancy Act (2 of 

1901), S. 51 — Order of suspension or re- 
mission deprives the landholder’s right of 
suit— No offence if he recovers by lawful 
means 372 

S. 196 — Persuading others to make 

statements is not offence under S. 195 

388 (1) 

Ss. 201, 511 and 380 — Accused 

stole forged promissory note from file of 
suit by entering inner verandah of house 
of official and on pursuit tore the note — 
Accused held guilty under S. 380 and also 
Ss. 201 and 511 385 

Ss. 323 and 325--^When simple and 

grievous hurt caused in same affair, 
cumulative sentences can be passed 

4176 

^Ss. 323 and 332 — Aooqsed causing 

hurt to Excise Inspector and constable 
making illegal search is nob guilty under 
S. 332 but under S. 323 208 (1) 

S. 332 —Resistance to illegal search 

is not offence 4306 

- — Ss. 332 and 323 — Accused causing 
hurt to Excise Inspector and constable 
making illegal search is not guilty under 
S. 332 but under S. 323 208 (1) 

S. 353 —Person assaulting officer 

conducting search not complying with 
provisions of Ss. 165 and 166, Criminal 
P. C., cannot be convicted under S. 353 

442a 

Ss. 353, 333 and 332— Officers to 

be entitled to protection must scrunur 
lously comply with provision of law 
particularly in oases of search 4426 

Ss. 366 and 373— Girl voluntarily 

leaving her guardian, mat and lived with 
accused — She was handed over to other 
and thus changed several hands until 
she was made over to bo married— Ac- 
cused held not guilty 390 
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— 88.376,82,83 and 354— English 
law presumption of inability of boy of 14 
committing rape is not a^jplioable in 
India “It is question of fact 134 

““S. 379 — Removal must bo dishonest 
to constitute theft 418 

-“Ss. 380, 201 and 511 — Accused 

stole forged promissory note from file of 
suit by entering inner verandah of house 
of official and on pursuit tore the note— 
Accused held guilty under S. 3S0 -and 
also Ss. 201/511 ^ 385 

S, 403 — Meaning of misappropria- 
tion explained — Dishonesty is essential 

3805 

Ss. 409 and 477 (A) —Criminal P. 

0. {5 of 1898), Ss. 222 (2) and 233— Joint 
charge of breach of trust and falsification 
of accounts is illegal 462 

Ss. 409 and 420— Criminal P. C. (5 

of 1898), S.403 — Complaint under Ss.420 
and 409, I. P. C., can be re-instituted if 
dismissed on complainant’s wish 50a 

S. 456 — Stranger caught inside house 

at 2 a. m. in having entered by a closed 
door with criminal intent is guilty of 
S. 456 — Burden of proving honest inten* 
tion is on accused 178 

S. 467 — Criminal P. C. (5 of 1898), 

S, 195 — Sanction •fieeessary for proseou- 
tioja under 8. 467, T, P. C. 21 (2) 

S. 498— Enticing with intention to 

remarrying is orfence under S.498 120(1) 

S. 500. — Repetition of defamatory 

statement in inquiry constitutes separate 
publication 162 

Ss. 511, 201 and 380 ' Accused 

stole forged promissory note from file of 
suit by entering inner verandah of house 
of official, and on pursuit tore the note — 
Accused held guilty under S. 380 and 
also Ss. 201/511. 385 

Pensions Act (23 of 1871) 

Ss. 4 and 6 — Civil Court has no 

iurisdiction to make declaration affecting 
Government revenue 290 

Police Act (5 of 1861) 

S. 42 -Civil P. 0. (5 of 1908), S. 80 

— Suit against police officer for acts done 
under Criminal Procedure Code — Notice 
is essential’'“S. 42, Police Act, does not 
apply 358 

Post Office Act (14 of 1866) 

Ss. 19, 20, 61 and 70— S. 19 does 

not apply to sending of cocaine and it is 
not offence under S. 61 273 

Practice 

Inconsistent nlea — Evidence Act 


.'*915 Allahabad 

Practice 

S. 115— Objection to jurisdiction of Re- 
venue Courts estops objector in raising 
same objection in civil Court 463a 

Relief — Mortgage suit against jmort- 

gagor's son — Execution not proved 
Money decree cannot be passed — Mort- 
gage — Personal decree 375 (i) 

Evidence — Objection to admissibility 

of evidence must be raised when evidence 
tendered 3345 

Pleading — Denial of being entitled 

to possession as service tenure is no bar 
to suit for recovery of land as service 
tenure holding 1165 

Pleadings— Claim for ejectment de- 
creed on defendant’s failure to establish 
his tenancy in Revenue Court under 
S. 202, Agra Tenancy Act “ Appellate 
Court holding defendant tenant for want 
of notice under S. 109, T. P. Act, reversed 
decree — Hold appellate .Court erred in 
view of defendant’s pleadings 115 

— Appeal — Suit decided by Munsif 
though filed in Subordinate Judge’s Court 
— Appeal heard by latter on transfer 
from District Judge is valid 5 (1) 

Pre-emption 

Proof— PlainlyJf has to prove not 

only custom creating right but also exis- 
tence of right in him 423 

**" Appeal — Mere application to with- 
drav/ nmney does not take away righkDf 
appeal 325 

Wajibularz — Cosharer in same thok 

has right to pre-empt eosharer vendee 
of different thok 319 

Wajibularz — Ek-jaddi eosharer held 

to have preferential right 292 

'Wajibularz giving rjght to khalsa 

and malik but not giving incidents of 
custom — Right held oo-extensive with 
Mahomedan law 260 

Wajibularz — Presumption that en 

tries refer to custom can be rebutted by 
the language read with other evidence* 

239a 

— ^Wajibularz— No decision by High 
Court about non-existence of custom of 
pre-emption in Saharanpur District or 
that Wajibularz in *Saharanpur are not 
evidence of custom 239o 

Oosharer in“ possession by sale-deed 

unchallenged for three years is reoordod 
oosharer for pre-emption suit 160 (2) 

Question of vendor’s title cannot be 

raised — Pre-emptor must take the title 
which vendee was taking 154a 
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Pre-emption 

Suit must be with respect to entire 

property 1546 

Wajibularz — Right given to “ co- 
sharers in village ” when village not par- 
titioned — After partition cosha^er of 
another mahal not held entitled to pre- 
empt 150 

Custom — Burden of prcof of exis- 
tence of custom and also existence of 
right against oosharer is on plaintiff — 
Wajibularz of doubtful meaning is not 
sufficient 143 {l)a 

Wajibularz — Construction — Words 

“ karibi ” and “ baidi ” are ambiguous 

143 (1)6 

Wajibularz — Giving right of pre- 
emption in case of mortgage right is nob 
enforceable in case of simple mortgage 

142 

Inadequate offer by cosharer is 

tantamount to refusal to purchase — 
(semble) Vendor’s duty is to act bona 
fide and give fair opportunity to oo- 
sharer 51(1) 

Probate and Administration Act (5 
of 1881) 

* — S. 23 -Interest in property of de- 
ceased is necessary for grant of letters 

172 (2)c 

' — S. 30 — Notice is essential to set 
aside order of grant of letters^of admini- 
stration 172 i2)a 

S. 50'-Civil P. 0. (5 of 1908), Ss. 

114 and 151 — Apart from S. 50, AcW) 
of 1881, Court oan reconsider order of 
grant of letters under S, 111 and exer- 
cise its inherent powers 172 (2)6 

Provincial Insolvency Act ( 3 of 
1907) 

S. 4 (b) — Collusive decree for 

transferring possession is transfer of pro- 
perty within S. 4 (b) 223 

— Ss. 11 (d) and 15— Inclusion of 
bogus debts in schedule is alone no 
ground for dismissal of insolvency peti- 
tion 455 

S. 13 — Execution sale proceeds rea- 
lized before adjudication do not vest in 
receiver 62 (1) 

S. 18 — Duty of Court and receiver 

is to preserve insolvent’s property of 
whatever value 3896 

Ss. 31 and 34 — Decree-holder is en- 

^titled to auction sale proceeds realized 
before adjudication 406a 

Ss. 31 and 34— Order before ad- 
judication, that portion of sale proceeds 
would stand security for decree that 


Provincial Insolvency Act 

may be passed, made decree-holder se- 
cured creditor 4066 

S. 31— Creditor made sole agent for 

sale, of debtor’s books with condition 
that sale proceeds are to be credited 
towards debt — Creditor is a secured 
creditor 279 

S. 34 — Scope of — Creditors are in 

same position whether they have at- 
tached property or not — Attaching cre- 
ditor cannot sell property after adjudica- 
Jiion 305 

— ~S. ^ — Enquiry into challenged 
mortgage debt must be made 81 (1) 

™S. 37 — Letting out by insolvent on 

reasonable rent is valid^ 389a 

S. 43— Receiver’s report is not ad- 
missible in evidence in prosecution under 
S. 43— Evidence Act (1 of 1872), S. 35 

308 

Provincial Small Cause Courts Act 
( 9 of 1887) 

^S. 25 — High Court can interfere if 

suit is dismissed as time barred presum- 
ing date of payment as date of delivery 
of goods 1616 

S. 25-CivilP, C. (5 of 1908), B. 

115 — Question of plaintiff’s right to sue 
as agent cannot be raised in revision 80 

S. 3/ — Small Cause Court nature 

suit transferred bo regular and tried as 
regular suit —Appeal lies 219 

Sch. 2, Art. 29 — Suit for accounts 

alleging dissolution or alternatively 
praying for dissolution is not cognizable 
by Small Cause Court 606 

Sch. 2, Art. 31 — Suit for money* 

against defendant for appropriating en- 
tire fish from ]oint tank is of small cause 
nature — No second appeal lies 396 

Sch. 2, Arts. 41 and 42 — Arts. 41 

and 42 except suit for contribution of 
mortgage debt by co-mortgagor 143 (2) 

Sch. 2, Art 41 — Art. 41 bars suit 

for contribution from tenants in the 
same khata with plaintiff 118 

Sch 2, Art. 42 — Suit for recover- 
ing money forced to pay to save pro- 
perty wrongfully rnortga|fed is suit for 
compensation and is cognizable — Suit 
against one wrongdoer is maintainable 

317 

Public Gambling Act (3 of 1867) 

Ss. 1 and 3 — Enclosure of semi cir- 
cular low brick wall place — Enclosure 
held place within the Act 424 
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Railways Act (9 of 1890) 

S. 72 — Bisk note A is indemnity 

bond by sender — It does not affect as- 
signee’s rights to receive goods as ordered 
— Eailway must offer reasonable facili- 
ties for weighing — Eailway is liable for 
loss caused thereby 155 (2) 

S. 75 — No liability for loss of pas- 
senger's luggage containing silver and silk 
in absence of declaration arises 328 
Registration Act {16 of 1908) 

S. 17 — Family settlement about im-^ 

movable property does not reqfl^re regis- 
tration 58b 

S. 17 (2) (6) — Compromise between 

decree- holders in execution and acted 
upon requires nO* registration — Compro- 
mise is binding — Compromise 303 

S. 17 (2) (6)— Civil R C. (5 of 1908), 

O. 23, K. 3 — Agreement of compromise 
in mutation case is not registrable and is 
admissible in other suit 332 

S 

Specific Relief Act (1 of 1877) 

— S. 9 — Difference between suit under 

S. 9 and suit on possessory title against 
t>*espasser is that defence of title can be 
taken in the latter and on failure plain- 
tiff is entitled to decree 244 

Ss. 15 and 16 — Agreement to sell 

whole by owner of half-share in house — 
Specific performance of half on payment 
of full price can be decreed 263 

S. 41 — Discretion to impose condi- 
tion — Minor’s suit for setting aside mort- 
gage must be decreed without condition 
of returning consideration 209 

— S. 42 — Suit for declaration of being 

an Honorary Secretary — Burden is on 
plaintiff to show that suit is for legal 
right under S, 42 197a 

S. 42 — Property in possession of 

Court of Wards for person establishing 
his title — Suit under S. 42 lies against 
rival claimants 104 

— Ss. 42 and 52 — Suit by mortgagor 
against usufructuary mortgagee for injunc- 
tion to enhance rent attorned to him or 
for declaration of being entitled to be 
credited with ^hanced rent is not ten- 
able unless mortgagee is persistently 
and without cause underletting the shops 
— Mortgagor rnd mortgagee 16 

Stamp Act (2 of 1899) 

S, 4 — Gift deed and maintenance 

deed executed "by two brothers recipro- 
cally form one transaction and come 
under S. 4 198 
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Stamp Act 

S. 4 — Instrument of settlement of 

property on full stamp — Another instru* 
ment confirming first with certain altera- 
tion is to be charged with one rupee 

(FB) 81 (2)6 

Ss. 56 and 57 — No reference with 

respect to imaginary documents lies 

(FB) 33 

^ Sch. 1, Arts. 45 and 55—Eivals 

claiming full and sole ownership — Com- 
promise by release of portion — Deed ex- 
ecuted is deed of release and not of parti- 
tion — Stamp duty is leviable under 

Art. 55 (FB) 421 

Sch. 1, Arts. 55 and 45 — Eivals 

claiming full and sole ownership — Com- 
promise by release of portion — Deed ex- 
ecuted is deed of release and not of 
partition — Stamp duty is leviable under 
Art. 55 fFB) 421 

T 

Tort 

- — Nuisance — Overhanging branches 
can be removed 132 

Husband is not liable for misappro- 
priation by wife to her master 128 

Trade- mark 

It can be infringed by advertise- 
ment 262a 

Transfer of Property Act (4 of 1882) 
S. 6 — Contract not to claim pro- 
perty by inheritance in future for good 
consideration is not illegal 486 (1) 
6 — Dispute between reversioner 
and daughter of last male owner — Com- 
promise agreement to relinquish his claim 
for consideration — Transaction not 
transfer of spes successionis but settle- 
ment of disputed claim 441 

Ss. 51, 63 and 72 — Usufructuary 

mortgagee constructing new room in 
place of old fallen one is entitled to be 
reimbursed— Mortgagor is not liable for 
additional upper storey 99 

S. 52 — Auction-purchase in the in- 
terval of preliminary and final mortgage 
decree is pendente lite 27 

S. 54 — Sale deed in favour of minor 

is valid — Minor can sue — Contract Act 
(9 of 1872 ), S. 11 478 

S. 54 — Payment of consideration 

contingent on delivery of possession — 
Deed held sale deed within S. 54 347a 

S. 58 — Mortgage of good will and 

stock-in-trade agreed not to be sold — 
Stock sold and replaoed'^New stock held 
not affected by mortgage 257 
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Transfer of Property Act 

Ss. 58 and 100 ~ Transfer hypothe- 
cating property with condition to pay 
interest and not to transfer till debt is 
paid is a mortgage and not charge 15 (1) 

Ss. 60, 67, 74 and 91 — Subsequent 

mortgagees, though holding rights under 
a prior mortgage by redemption, cannot 
be forced to set up their rights and are 
entitled to redeem puisne mortgage — 
Puisne mortgagee having purchased 
equity of redemption in auction -sale held 
entitled to redeem plaintiff’s subsequent 
mortgagees 299 

S. 60 — Attachment of equity of re- 
demption after compromise decree on 
mortgage was passed — Auction- purcha- 
ser has to pay decretal amount for re- 
demption 201a 

S. 60 — Condition not to redeem for 

59 years is no clog on equity of redemp- 
tion 136 

S. 61 — Condition of paying off sub- 
sequent mortgage money before redeem- 
ing first is not enforceable if subsequent 
mortgage is barred by time 480 

Ss. 63, 51 and 72 — Usufructuary 

mortgagee constructing n^w room in 
place of old fallen one is entitled to be 
re-imbursed — Mortgagor is not liable for 
additional upper storey 99 

Ss. 72, 51 and 63 — Usufructuary 

mortgagee constructing new room in place 
of old fallen one is entitled to be re-im- 
bursed — Mortgagor is not liable for ad- 
ditional upper storey 99 

S. 95 — Redemption in part if agreed 

upon does not split the mortgage— -Coheir 
redeeming mortgage is entitled to posses- 
sion and charge on property — Disposses- 
sion does not defeat charge 450 

S. 99 — Sale in contravention of S. 

99 is only voidable— Objection after con- 
fiirmation is untenable (FB) 70a 

S. 100 — Co-mortgagee redeeming 

prior mortgage has prior charge 95 

Ss. 100 and 58 -Transfer hypothe- 

oationting property with condition to pay ‘ 
interest and not to transfer till debt is 
paid is a mortgage and not charge 15 (1) 

S. 101 — Usufructuary mortgagee 

purchasing property in execution of his 
simple mortgage decree — Mortgagee 
rights cease to exist 359 

* S. 101— Acquisition by mortgagor 

by inheritance interest of prior mort- 
gagee— Prior mortgage extinguished 242 
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Transfer of Property Act 

S. 106 — In Mussoorie lease for 

“season” means lease till end of year 

251 

S. 108 (f) — Eights of occupier of 

house in abadi qassaban in village Atar- 
suiya are transferable 35 

— — S. 130 — Mortgagor ^cannot question 
consideration of assignment by his mort- 
gagee * 22 

U 

U. P, Court of Wards Act (3 of 
1898) 

Ss. 16, 18 and 20 “~S. 20 applies to 

those who have notified their claims un- 
der S. 16 but failed to produce documents 
—Mortgagee who did not notify can sue 
and mortgage is admissible — No interest 
under S. 18 (FB)*326 

U, P. Excise Act (4 of 1910) 

— Ss. 60 and 70 — Police officers being 
invested with powers of excise officers 
under S. 10 can lodge complaints under 
S. 60 456 (1) 

U. P. Land Revenue Act (3 of 1901) 

Ss. 106, 110, 111 and 112— Ss. 110, 

111 and 112 are applicable to imperfect 
partition — Therefore question of title 
though not raised becomes res judicata 

194 

Ss. Ill and 112 — Order of Collector 

to bring suit on objection to quantum of 
share in partition, not carried out — De- 
fendant relied on decision of civil Court 
in partition suit of nonrevenue-paying 
property— No appeal to District Judge 
on Collector’s refusal to abide by it 376 
—“Ss. Ill and 112-~-Eevonue Court’s 
decision of proprietary right if not ap- 
pealed from, bars subsequent civil suit — 
Civil P. C. (5 of 1908), S. 11 282 

S. 118 — Cosharer’s house included 

in share of another in partition without 
any settlement — Possession of site by rST 
moving materials can be claimed 236 

■: S, 118 — Duty of co-sharer to get 

ground rent fixed for site of his building 
allotted to other cosharer in partition 
— Failure would deprive him of the site 

73 

— — S. 233 (k)— Remedy for grievance 
against mistake in distribution of lands 
in partition is by way of application and 
not by civil suit 452 

S. 233 (k)— Suit by reversioner for 

share subject of partition is not barred 
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TABLE No, I 
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9 » « 341 120 M » 111 

12 »» »♦ 408 124 » >» 129 

13 » » 257 125 »» » 33 

20 ” 546 127 »» 8 

22 » » 317 128 »» »i 93 

26 »* »’ 491 129 1914 PC 11 

80 » » 546 144 1915 A 85 
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40 ** ” 544 162 *> »> 65 

41 »» »» 483 165 »> 70 
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49 »* »’ 16 179 M »j 62 

67 »* A 293 185 »> »» 104 

59 »» »» 371 187 »» » 134 

66 »* »» 220 189 *» 163 

69 »» 446 195 »» » 130 

72 1916 » 3 203 »» 30 

76 »> »> 18 208 tf " 2 

81 » »» 99 212 M 94 

86 »> 25 214 »» »» 126 

91 >» 56 220 ♦* M 10 

94 »* »> 65 223 »» »> 49 

97 »» »» 61 226 »> »> 88 

99 »» »> 94 230 »» »* 15 
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A. I. R. 1915 Allahabad 1 (1) 

Ohamier and Piggott, JJ. 

Kanhai Lai and another — Plaintiffs — 
Applicants 

V. 

Mid Chand and Defendants — 

Respondents. 

Civil Eevn. Appln. No. 138 of 1914, 
decided on 14lih December 1914, from the 
decree of offg. Sub J., Shahjahanpur, dated 
26tih June 1914. 

Civil P. C. (5 of 1908), S. 115 — Refusing amend- 
ment of decree on interpretation of decree — Ro 
irregularity even if wrong — Ro revision hes. 

When a Subordinate Judge, holding that the 
expression “ future interest ’’ used in a decree 
means interest from the date of decision and not 
from the date of the institution of the suit, dis- 
allows an application for the amendment of the 
deore3, he commits no irregularity ; and whether 
he is right or wrong, the High Court has no juris- 
diction to interfere in revision. [P. 1, C, 2.] 

Lalit Mohan Banerjee — for Applioants. 

Oulzari Lai - for Respondents. 

Judgment. — This is an application for 
revision of an order of the Subordinate 
Judge of Shahjahanpore declining to amend 
B decree. The applicants suing on a mort- 
gage claimed Bs. 16,851-1-6 on account; of 
principal and interest up to the date of 
suit. They asked for future interest, that 
is, interest after the date of the institution 
of the suit. The Court “decreed the claim' 
vrith costs, and six per cent, per annum 
future interest.*^ The office prepared a 
decree which declared that Rs. 16,851-1-6 
on account of principal and interest and 
Bs. 204 on account of costs, total 
18,055-1-6, were due to the plaintiffs 
on January 9tb, 1914, that is the date on 
which the suit was decided and allowed the 
plaintiffs’ interest on the last- mentioned 
fQin from da^ tt^ realis^ation at the 


rate of six per cent* per annum. The 
plaintiffs by an application which appears 
to have been prepared on January 20bb, 
1914, but was not filed until April 21st, 
1914, asked the Court to amend the decree, 
which they said was not in accordance 
with the judgment. They contended that 
the judgment allowed interest from the date 
of the suit up to the date of realisation on 
the amount claimed. The Subordinate 
Judge says: “From the perusal of the 
judgment it appeals that the Court did not 
allow interest from the institution up to 
the date of the decree and, therefore, the 
decree is all right,*’ and the application was 
disallowed. Thus it appears the Subordin- 
ate Judge construed the expression “future 
interest’^ to mean interest from the date 
of decision, and not from the date of the 
institution of the suit. He may have been 
wrong and the Court when deciding the 
case may have intended to allow interest 
from the date of the institution of the suit; 
but it is impossible to say that the Sub- 
ordinate Judge has acted irregularly. He 
bad jurisdiction to decide wrongly as well 
as to decide rightly ; and whether he was 
right or whether he was wrong, we are 
unable to entertain this application in 
revision. We, therefore, dismiss it with; 
costs. 

Application dismissed. 

A. 1. R. 1915 Allahabad 1 (2) 

Richards, C. J. and Banerjee J. 

T. 0, Mukerji — Plaintiff-Appellant 

V. 

Afzal Beg and Defendants — 

Respondents. 

First Appeal No. 145 of 1913, decided 
on 17th December 1914, from the decision 
of the SuUJ.^ Debra Pun, 
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Lakahmi Narayan Tewari—lox Ap- 
pellants 

Bmi Madho Ohose — for Respondents. 

Judgment. — A suit brought by the 
respondent, Babu Bam, for possession of 
movable and immovable property was set- 
tled by an agreement, dated November 
17th, 1906, and duly registered, whereby 
the property there in suit was obarged 
with the payment of an annuity of Rs. 
200 to Babu Bam. In 1908 Babu Bam 
obtained a decree for arrears of the annuity 
against Brij Mohan, father of the respon- 
dent Badri, and in execution thereof part 
of the property, namely, a birt jijmani^ 
some old book containing the names and 
genealogies of the clients (jijman) and a 
flag were brought to sale. The birtjijmmi 
and the book were purchased by Babu 
Bam himself and the flag was purchased by 
the appellant Ganesh. 

The appeal now before us arises oat of 
a second suit brought by B<ibu "R^m for 
recovery of farther arrears of -the annuity 
by sale of the movable and immovable 
property charged by the agreement of 
1906. Brij Mohan (since deceased) and 
his son, the respondeat Badri, were im- 
pleaded as the persons in possession of the 
idimoveable property and the appel- 
lant, Ganesh, was impleaded as the 
purchaser in possession of the flag. The 
claim was decreed by the first Court and 
its decision was confirmed by the lower 
Appellate Court. This is a second appeal 
by the defendant, Ganesh, in which he 
repeats alt the pleas pht forward by him 
unsuccessfully m the Courts below. 

His first point is that the flag having 
been once brought to sale by the respon- 
dent, Babu Ram, cannot brought to 
sale by him again. It was indeed suggest- 
ed that moveable property cannot be 
charged with the payment of an annuity, 
but such a contention cannot be accepted. 
In the case of Sahib Mirza v. Umda 
Khantm (1) both moveable and immove- 
able property was charged with the pay- 
ment of an annuity. The property was 
sold repeatedly subject ta the annuity in 
execution qI doorees passed for arrears of 
the same, apd there were many suits bet- 
ween the annuit^ts and the holders of the 
property aod batmen the holders of the 
property Merae^ Sahib ifirza v. Syei 

0^ [18^ll9 0al. 44f»19 I. A 83(p. 0.) 


Muhammal (2) is an example of them. 
It is clear that moveable as well as im- 
moveable property — at all events moveable 
property which is not perishable or neces* 
sarily consumed by use — may be effect- 
ively charged with the payment of an 
annuity and may be sold subject t? the 
charge, even in execution of a decree lot 
arrears of the annuity. The property now 
in question is of a peculiar character. The 
flag is one of those used by Pragwalfi at 
the confluence of the Ganges and the 
Jumna for the purpose of attracting pil- 
grims. Each flag bears a distinctive 
device which may be recognized by an 
old client. His flag and his books are the 
ordinary paraphernalia or stock in trade of 
the owner of a birt JiJmani. Together, 
the birtjijmaniy the books and the flag 
often form a valuable property, and we 
may assume for the purpose of this case 
that such property may be charged with 
the payment of an annuity and may be 
sold subject to that charge, even in 
cubion of a decree for arrears of the annui- 
ty. This brings us to the appellant's 
second point, namely, that the flag was 
not sold to him subject to the annuity 
and that the respondent, Babu Ram, is by 
his conduct estopped from asserting that it 
was. Babu Bam was^ of course, not 
bound to have the flag sold subject to the 
annuity. 

It was open to him to have it sold free 
of the charge, and such a course, would 
often be advantageous to the owner of the 
annuity in the case of moveable property 
of a wasting character — whether by acci- 
dent or desigu, it appears that nothing 
was Slid about the property remaining 
subject to the charge. The case appears 
to be analogous to those cases in which it 
has been held that a person who brings 
property to sale in execution of a decree, 
without disclosing the existence of a mort- 
gage which he holds on the property^ 
cannot afterwards set up the mortgage 
against the purchaser, at all events where 
the purchaser had no notice of the mortga* 
ge, see, for example; Hatnid^ud^diny. Shib 
Sahai (3j; Jaginath'v. Qangi Eeidi (4); 
Kasturi V. Venkat Ghalipilhi (5) and 
Eamchanira v. J ura > n (6). h is nok 

(2) Select case No. 306. 

(3) [1899] 21 All, 309=* 1899 A. W. N. 87. 

(4) [1892] 15 Mad. 303. 

(5) [1892] 15 Mad. 412. 

(6) [I89S] 22 Bom. 686. 
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suggested that the appellant had any 
notice of the charge, or that there was 
anything to lead him to suspect that the 
flag was being sold subject to a continuing 
charge for an annuity. On the contrary 
Babu Barn’s own action in allowing the 
birt and tlie books to be sold separately 
from the flag suggested that he intended 
that the flag, the hirt and the books 
should all be sold free of the charge for 
the annuity, for the flag without the hirt 
and the books will produce no income. 
For these reasons we are of opinion that 
the flag held by the appellant was sold to 
Mm free of the charge for the annuity 
and that the respondent, Babu Bam, is 
estopped from contending the contrary. 

We decree the appeal and dismiss the 
suit as against the appellant with costs 
throughout. 

Appeal decreed. 

A. I. R. 1915 Allahabad 5 (1) 

BIOHABDS, 0. J., AND Banebjeb, J. 

^ Wilayat Ali Khan and another — Flain- 
tiffs-Appellants 

V. 

Ohani Khan and another — Dafendants- 
Bespondents. 

Second Appeal No. 65 of 1914, decided 
on 22nd January 1915, from the decision 
of the Sub-J., Farrukhabad, dated 25th 
July 1913. 

Practice^Appeal — Suit decided by Muttstf 
though filed m Subordinate Judge' 9 Court — 
Appeal heard by latter on transfer from Dis- 
trict Judge is valid, 

A suit was filed in the Oourt of the Subordinate 
Judge, but was subsequently transferred to the 
Court of the Munsif who heard and decided it. 
On appeal the District Judge transferred the case 
to the Subordinate Judge to hear the appeal. 

Held^ that the Subordinate Judge had jurisdic- 
tion to hear the appeal. [P. 5i C. 1 & 2.] 

8. N. Sen—ior Appellants. 

Gulzari Lai — for Raspondents. 

Judgment. — Toe first contention rais* 
ed in this appeal is that the learned Sab- 
ordinatc Judge who heard the appeal was 
not competent to do so. The basis of 
this contention is that the suit when origi- 
nally filed was* filed in the* Oourt of the 
Subordinate Judge having regard to its 
valuatton. Subsequently the juriudictton 
of the Munsif to hear suits of that value 
wafi^extended and the suit was accordingly 
transferred to the file of the hCunsH. It is 
admitted that the case was never tried by 
^tbe Subordinate J^e. An appeal from 
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the decision of the Munsif was presented 
in the Court of the District Judge who 
transferred it to the Subordinate Judge, 
and the learned Subordinate Jtxdge heard 
the appeal. There can be no doubt that 
the appeal from the Munsif’s decree lay to 
the C^urt of the Distriot Judge andt that 
the District Judge was oompetent totrans* 
ferittothe Subordinate Judge. Upon 
such transfer being made the learned Sub* 
ordinate Judge had full jurisdiction to 
hear the appeal. Tffere was nothing to 
preclude the Subordinate Judge from hear* 
ing the appeal and the mere fact that al 
one time the plaint had been presented in 
his Court does not take away his jurisdic- 
tion to hear the appeal. 

The next point urged raises a question 
of fact which is concluded by the finding 
of the Court bolow. 

The appeal, therefore, fails and is dis- 
missed with costs, including in this Oourt 
fees on the higher soale. 

Appeal dismissed^ 

AI. R. 1915 Allahabad 5 (2) 

Richabds, C. j., and Banebji, j. 

Qaya Prasad Teivari and others — De- 
fendants — ^Appellants 

V. 

Ram Phal Plaintiff— Respon-* 

dent. 

First Appeal No. 151 of 1913, decided 
on 13th January 1915, from a decree of 
the Sub- Judge, Qorakhour. 

(a) Hindu Law^Alienation^Burden of proof 
of necessity is on plaMiff to make mortgage by 
some members binding on family* 

Where certain members of a joint Hindu 
family executed a mortgage of the joint family 
property and a suit was brought to enforce the 
mortgage as against the entire family pB the 
executants : 

Held, that if was for the' plaintiff to prove 
that the debt was borrowed fior family necessity 
and that there was necessity to borrow it at a 
high rate of interest stipulated in the de^d. 

[P. 6, C. 1 & 2.J 

(b) Hindu Law-^AUeHation-^Payment of 
(Government revenue is family necessity. 

Money borrowed a ad utilized lu payment ol 
Government revenue amounts to a debtT borrowed 
for family necessity. 6, C. 

(c) Hindu Law --Alienation ^Fdrfiily pro* 
perty can be brought to sale for (f&much debts as 
are of necessity. 

The family property can in ei| mo 
brought to sale for such amount of the 4®bt as 
the Court finds to have beeh borrowed for legal 
necessity. [1^ 6, G. 2l 

MotUal Neknt and Brij Vffm— 
tot AppsUaQtsw 
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Laohmin Nabain fi . Kalka PbasAd 


Tej Bahadur Saptu, Iswar Saran and 
Hama Kant Mdlaviya—tot Respondent!. 

Juddment. — ^Tbis appeal arises out of a 
suit on foot of a mortgage, dated the 19iih 
of May 1899. The principal amount was 
Bs. 722. The interest was 1-8, per oent. 
per month, compound interest, with annual 
rests. The claim has now swelled to the 
largo sum of Rs. 6,207-6-0. The Court 
below has held that the full amount was 
borrowed and that there was family ne* 
cessity and has granted a decree. The 
mortgage was executed by Laohmi Prasad 
Tewari and Gaya Prasad Tewari. The 
defendants are the entire joint family of 
Laohmi Tewari and Gaya Prasad Tewari, 
who are brothers. One of the defendants, 
Badri Prasad Tewari, is the brother of 
Laohmi Prasad and Gaya Prasad, who was 
a minor at the time the bond was exeout- 
ed. Laohmi Prasad, in his written state- 
ment, admitted that he executed the bond, 
but said as to Bs. 300-5-0, part of the oon- 
sideratioD, that he had never received it. 
Gaya Prasad Tewari pleaded that he was a 
minor at the time that the bond was exe- 
cuted and that he knew nothing about it. 
The other defendants pleaded that there 
was want of consideration and that there 
was no family necessity. On these pleas it 
lay -upon the plaintiff to prove not only 
that the bond was executed, but that 
there was family necessity and that the 
full amount of the consideration was duly 
paid. We find that part of the considera- 
tion was a sum of Bs. 421-11-0, alleged to 
be due for a previous debt, namely, a bond 
dated the 14th of October 1898. Looking 
at this bond we find that it was executed 
by Laohmi Prasad alone and in considera- 
tion of two sums, one of Bs. 353 paid in 
cash and Bs. 22-10-9 due upon foot of 
another bond, dated Magh Badi let, 1302 
Fasli. This bond is also on the record. It 
was a bond for Rs. 17, found to be due for 
a debt of the grandfather of Laohmi 
Prasad. There is no evidence to show thali 
the Bs. 53) was for any family necessity. 
We think, however, that it is proved that 
the Bs. 22*10-9 was for family necessity. 
The balance of the consideration was 
Bs. 300-5*0. This is said to have been 
WSfUted for the payment of Qoveriunent 
revenue* The evidence as to the payment 
of the money is not altogether satisfac- 
tory. Gaya' Prasad and Laohmi Prasad 
dwy having reoeived the amount, though 


they admit that it was required. However 
after considering the evidence and what 
has been put forward on each side, we do 
not feel justified in •holding that this sum 
of Rs. 300-5-0 was not received. If it was 
received and utilized for the payment of 
Government revenue it would amount to 
family necessity. It appears that shortly 
after the date of the bond the Govern- 
ment revenue was in fact paid. We, 
therefore, find that Rs. 300-5-0 and 
Rs. 22-10-9 was for family necessity, but 
no necessity has been proved for raising 
the remaining part of tne loan. It must be 
remembered that we are not dealing wilih 
the case of a father’s debts. The sum 
of Rs. 421-11-0 was alleged to have been 
given to Laohmi Prasad, the brother of 
Gaya Prasad and Badri Prasad. It remains 
to be considered whether there was any 
necessity to borrow at the high rate of 18 
per oent. per annum compound interest. 
In our opinion no necessity for borrowing 
at this rate has been proved. 

It is contended, on behalf of the res-^ 
pondents, that as Laohmi Prasad has not 
appealed the decree of the Court below 
should stand against him. In our opinion 
this contention is not sound. The family 
property can in a mortgage suit only be 
brought to sale for such amount as the 
Court finds there was family necessity for. 

We accordingly must vary the decree ol 
the Court below by giving a decree for 
Bs. 322-15*9 together with simple interest 
at the rate of 18 per cent, per annum from 
the date of the mortgage up to the time 
hereby fixed for payment. This sum 
together with costs in all Courts propor- 
tionate to this amount will be realised by 
sale of the mortgaged property. We fix 
six months from this date for payment. 
After the date so fixed for payment in- 
terest will run at the rate of 6 per oent. 
per annum. The decree will be drawn 
up in the usual form. 

Decree modified. 

A. I. R. 1915 Allalmbad 6 

Tudball, J. 

Lachmin Narain and ofAere— Plain* 
tiffs — Appellants 

V. 

Kalka Prasad and onotAer— Defend* 
ants — Respondents^ 

Second Appeal No. 1360 of 1913, deeidf 
el on 23:d November 1914, from the ^ 
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eision of the kiAL Snb-J., Maiopuri, 
dated 11th June 1913. 

Agra Tenancy Act (2 o/1901), fifs, 20, 31 and 
l$7^Suit for ejectment for iilegal transfer lies 
in revenue eourt-^But suit for declaration that 
transfer not binding is cognigable by Civil 
Court. 

Where an occupancy tenant mortgages his 
holding and the mortgagee after obtaining a 
decree on foot of the mortgage forecloses it, the 
zemindar can sue for ejectment in a Bevenue 
Oourt under 8. 31 of the Agra Tenancy Act. 
But a svdt for a declaration that such mortgage 
and decree were null and void and not binding 
m the landlord, would lie in the Civil Court. 

[P. 7, C. 1 & P. 8, 0. 1 <fe 2.1 

► A. P. Dube — for Appellants* 

QtUzari Lai— for Respondents. 

Judltn^ent. — This is a second appeal in 
I suit which has arisen out of the followi- 
ng circumstances. In the year 1897 an 
30 oupancy tenant gave a mortgage, with 
)onditional sale to a mortgagee, of one plot 
)f land forming part of his occupancy 
tenure. That tenant is now represented 
by defendants Nos* 3 and 4 in the present 
luit. The mortgagee is represented by 
lefendants Nos. 1 and 2. A foreclosure 
mit was brought Against the tenant by the 
nortgagees, and it was decreed by the 
I3th April 1905. Final decree was obtain- 
ed, was put into execution and the mort- 
^agees-deoreo-holders obtained possession 
through the Civil Oourt on the 14th Janu- 
ary 1912* To none of those proceedings 
was the plaintiff or his representative a 
party. The present suit was brought on 
November 15th, 1912, by the zemindar 
against the occupancy tenant and the 
mortgagees-decroe-holders. The following 
reliefs were asked for : that it may be de- 
clared that all proceedings taken in re- 
gard to the mortgage, the decree and the 
obtaining of possession were null and void 
as against the plaintiffs and, secondly % that 
the occupancy tenants and their trans- 
ferees be dispossessed and the plaintiffs 
put into possession. The suit was insti- 
tuted in the Oourt of the Munsif who 
decreed it. On appeal the only point 
argued before the Oourt below was one of 
jurisdiction. The Oourt below treated the 
case in a peculiar manner. The point 
before it was only one of jurisdiction. It 
actually held that the suit was one under 
S. 31, clause 2, which is mentioned in 
grdup (c) of Schedule IV of the Tenancy 
Act of 1901 and as in that Schedule the 
period of limitation for such a suit is one 
yo^r Qf^londaM from the date on wbicb.tbe 
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illegal transfer was made and as the suit 
has been brought more than twelve years 
from the date of the original mortgagOf 
it was barred by limitation. The argu- 
ment before me is that 8. 81 of the 
Tenancy Act does not govern the present 
suit at all, that the Bevenue Oourt has no 
power to declare a decree of the Civil 
Oourt to be null and void, that Section 31 
does not cover or include those transfers 
which are declared to be illegal by Section 
20, clause 2, or Section 21 acd that the 
case is one which is cognizable by a Civil 
Court and is well within the period of 
twelve years. In the alternative I am 
asked to grant to the plaintiffs a declara- 
tion that the Civil Court decree and all 
proceedings taken thereunder are null and 
void as against the plaintiffs and not bind- 
ing upon them, this being a declaration 
which the Revenue Court would have no 
authority to grant. 

This is asked with a view to enable the 
plaintiffs to take further proceedings in 
the Revenue Court for ejectment of the 
opposite party. It seems to me that the 
suit as brought, in so far as the relief in 
ejectment is concerned, is clearly a suit 
contemplated by Section 31 of the Tenancy 
Act. At the time when the mortgage was 
made, i. e., in the year 1897 the old Rent! 
Act was in force, but even under that Act 
the transfer was illegal and could have been 
set aside. The present suit, if it had been 
brought before Act II of 1901 came intc 
force, to obtain this relief, would have 
been brought in the Civil Court. But 
Act II of 1901 has clearly in view oi 
Sections 20, 21 , 31 and 167 removed a suit 
of this nature from the jurisdiction of the 
Civil Court and has placed it under the 
jurisdiction of the Revenue Court. The 
illegal transfers contemplated by Section 31 
of the Tenancy Act clearly so include 
and cover the illegal transfers mentioned 
in Sections 20 and 21. Some stress is laid 
•on the use of the word ‘voidable’ in Section 
31. It oonfliots, in one sense, with the 
meaning of Sections 20 and 21. But it 
seems to me that it is quite clear that the 
word ‘ voidable * is used in a wrong sense 
in Section 31. The object of that section 
is simply to state the methods in which a 
zemindar may avoid the result of a void 
transfer made by a tenant. It points out 
that the zemindar may sue for cancellation 
of the same, though it seems difficult to 
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itttderBtabd why a void transfer should 
rdOttireoanoellation ; it also enables him to 
e}eet both the tenant and the transferee* 
I^rsonally I have no doubt whatever that 
if an illegal transfer of any desoription 
whatsoever is made by a tenant at the 
present time, the landlord if he wishes to 
interfere in the matter must do so by a 
Bait brought in the Revenue Court in terms 
of Section 31 of the Tenancy Act. It is 
elear, therefore, that the present suit in so 
far as it seeks the ejectment of the trans- 
ferors and the transferees# is a suit which 
can only be brought in the Bevenue Court 
and the Court of the Munsif had no juris- 
diction whatsoever to deal with that portion 
of the case. In a suit of that description# 
moreover, an appeal does not lie to the 
Civil Court but to the Bevenue Court 
{vide Schedule IV of the Act). Other- 
wise if the appeal had lain to the Civil 
Court# the question of jurisdiction would 
have kllen to the ground in the Court of 
Appeal. 

There remains the question of the 
declaration that the decree and possession 
thereunder are null and void and not 
binding on the plaintifiPs. This, in my 
opinion, is correct. Section 20, clause 2# 
of the Tenancy Act clearly states that the 
interest of an oooupacoy tenant is not 
transferable in execution of a decree of the 
Civil Court. Also where the interest of 
the tenant is not transferable. Section 21 
states that he shall not be competent to 
transfer his holding or any part thereof 
otherwise than by sub-lease as hereinafter 
provided. On behalf of the respondents it 
is urged that to grant to the plaintiffs this 
declaration will be of no use because, if 
they go to the Bevenue Court now to seek 
electment they will be met by the bar of 
liisnitation. The plaintiff came into Court 
within twelve months of the delivery of 
possession by the Civil Court. It is quite 
possible that the Bevenue Court may treat 
that delivery of possession as an illegal 
transfer in execution of a decree of the 
Civil Court and may possibly grant to the 
present appellants the whole of the period 
which has been occupied in the present 
litigation, on the ground that they have 
bona fide brought theit suit in ejectment 
in a wrong Court. It is quite possible that 
the Bevenue Court may, therefore# hold 
tiiat there is no bar of limitation. It is 
HOl fbr me to lay down for ^he Itevenue 


Court what it ought or ought not to do. 
But in view oi tbit possibility and in 
view also of the fact that the mortgage, 
the decree and delivery of possessbn were 
alt contrary to law, I think I shall 
be justified in granting to the plaintiffs 
at least the declaration which they seek. 
It may possibly be of considerable use to 
them in the Bevenue Court. The grant of 
the declaration is a matter of discretion. 
It was clearly asked for by the plaintiffs 
in their plaint. In the result the suit so 
far as it is a suit for ejectment, must fail on 
the ground that the Civil Court had no 
jurisdiction to entertain it. In so far as 
the suit is one for declaration# that the 
decree and proceedings taken in execution 
thereof are all contrary to law, null and 
void and not binding on the plaintiff, 
I think the suit should be decreed. I, 
therefore, allow the appeal to this extent 
that I grant to the plaintiffs the declara- 
tion that I have just set forth above. The 
rest of the claim stands dismissed. The 
parties will pay and receive costs in all* 
Courts in proportion to failure and success. 
Costs in this Court will include fees on the 
higher scale. 

Appeal partly allowed, 
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Knox, J. 

Ram Chandra — Applicant 

V. 

Emperor — Opposite Party. 

Crimiaal Reference No. 961 of 1914# 
decided on 11th December 1914, made by 
the S. J., Meerut. 

Criminal P. C. (5 of 1898), Ss, 345 and 439— 
Compounding of offence in revision proceedings 
is not ^rmisstble though allowed in appeal* 

Section 345 of the Criminal Procedure Oode 
allows a case in which appeal is pending to be 
opened to composition with the leave of the 
Court before which the appeal is to be heard, but 
the section does not apply to oases coming up in 
revision. [P, 9 , C. 1.] 

Order of Reference.— On the 12th 
October, Umrao Singh was convicted by 
Mr. Sde, Joint Magistrate of Meerut, 
under Section 325 of the Indian Penal 
Code, in respect of grievous hurt caused to 
his mother, Musammat Gomti. He has 
appealed and Musammat Gomti has filed 
an application to be permitted to compro- 
mise the case, considering the comparative 
lightness of the injury which constituted 
|rievoqs hurt apd tbe relatfiQu of tba 
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^ ^ Indicate Cases of Very Great Importance, 


A 

Adverse Possession 

Submerged land is deemed to be in 

possession of owner during flood “ No 
adverse possession can be claimed 286c 
^Assertion of adverse title by mort- 
gagee as such does not extinguish right 
of redemption — Mortgagor and mort- 
gagee 203cf 

Cosharer — Burden of proof of asser- 
tion of adverse title is on person alleging 
to rebut presumption in favour of co- 
sharer 138a 

Cosharer— Ouster cannot be pre- 
sumed from non-receipt of profits 1386 

Placing of tazia with consent does 

not create right 87 

Co-owner — Burden lies on him to 

prove adverse possession 30 

Agra and Oudh Water Works Act 
(1 of 1891) 

“ — S. 46— Waste water can be used 
for garden — Other supply was dry but 
garden was watered— Circumstances were 
not sufficient to conclude that offence of 
using water meant for domestic purposes 
for garden was committed 238 

Agra Tenancy Act (2 of 1901) 

Occupancy tenant cannot defeat 

usufructuary mortgagee before the Act 
by surrender (FB) 271 

S«. 4 (5) and 167 — Suit for eject- 

rnent as trespassers or declaration of 
defendants being tenants is cognizable by 
civil Court Civil Court can declare ten- 
ancy but not its class 338 


Agra Tenancy Act 

S. 10 (12)— Usufructuary mortgage 

of sir executed before the Act does not 
make zamindar exproprietary tenant — 
Ejectment of zamindar does not help 
ejectment of mortgagee 426 

Sr. 20 and 31 — Landlord and ten- 
ant — Exproprietary tenancy— Appurten- 
ance — Meaning of appurtenance ex. 
plained - House before acquisition of 
tenancy is not appurtenance — Its mort- 
gage is valid 459 (1) 

Ss. 20, 31 and 167 — Si>it for eject- 

ment for illegal transfer lies in revenue 
Court — But suit for declaration that 
transfer is not binding is cognizable by 
civil Court 6 

S. 21— Mortgage with possession of 

occupancy after the Act— Subsequent 
relinquishment by occupancy makes mort- 
gagee mere tenant liable to be ejected 

428 (2) 

S. 21 (2)— S. 21 (2) is not retrospec- 
tive — Possession under decree on mort- 
gage executed before the Act can be re- 
covered 57 

S. 22 — Nephews, separate, cannot 

succeed widow if her husband died before 
the Act 456 (2) 

S. 22 — Tenant died before 1901 — 

Widow succeeded — She died after the 
Act leaving daughter — Collaterals of 
tenant cannot succeed 413 

S. 22— Succession to rent free ser- 
vice tenure is governed by Hindu law 
and not S. 22 116a 
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A. I. R. 1915 Allahabad 10 (1) 

Riohaeds, C. J. and Banbrji, J. 
Parmeshwar Da«— Plaintiff — Appel- 
lant 

V. 

Anardan Daf— Defendant — Respon- 

dent. 

Second Appeal No. 1652 of 1913, decid- 
ed on 26th November 1914, from the de- 
cision of the Diet, J., Cawnpore, dated 
15th September 1913. 

Benamidav^Right to sue — Benami mort- 
gagee can sue tn his name, 

A person who is named in a mortgage-deed as 
mortgagee is entitled to sue upon the bond, even 
If he is a benamidar, 21 All 380, foil. 

[P. 10. C. 1]. 

P. j?. Sawhny — for Appellant. 

Damodar Das-^tov Respondent. 
Judgment. — This appeal arises out of a 
suit on foot of a mortgage, dated the 22nd 
of March 1900. Various pleas were taken, 
but the Court of firet instance decided in 
favour of the plaintiff and granted a 
decree. On appeal the learned District 
Judge reversed the decree of the Court of 
first instance and dismissed the plaintiff’s 
suit, on the sole g''ound that one Bhaiya- 
lal was the real owner of the bond and 
that the plaintiff was merely a benamidar 
for him. Tt seems to us that tho view of 
the District Judge was not correct. Tho 
alleged beneficial owner, Bhaiyalal, was 
actually produced as a witness for the 
plaintiff. He raised no objection whatever 
to the decree being made in favour of the 
plaintiff. The defendant never alleged 
that Bhaiyalal had made any claim, or 
raised any objection, to the amount of the 
bond being paid to the plaintiff. The 
plaintiff is the person named in tho mort- 
gage and was clearly entitled to sue even 
if he was the benamidar. This was held 
in the case of Tad Ram v. Umrao Singh 
(1). There cannot he the least doubt 
that the plaintiff could have given a per- 
fectly valid discharge to the defendant if 
he had paid up the amount of the bond ; 
and if the Court grants a decree to the 
plaintiff it is quite clear that Bhaiyalal 
could never sue again, even if we assume 
the finding of the lower Appellate Court 
to be correct that Bhaiyalal was in fact the 
real owner of the bond. We think that 
the view taken by the Court of first ins- 
tance on this point, namely that the ques- 


• « 

tion of the ownership of the bond did not 
arise under the circumstances of the 
present case, was correct. We accordingly 
allow the appeals set aside the decree of 
the Court below and remand the case to 
the lower Appellate Court with directions 
to re-admit the appeal upon its original 
number on the file and to proceed to hear 
and determine the same according to law. 
The costs of both sides will be coats in the 
cause. The deficiency in the Court-fee in 
the lower Appellate Court of Rs. 5 due by 
the defendant must be made good before 
the appeal is heard. If that amount is not 
paid within a time to be fixed by tiho 
Court, tho appeal to that Court by tho 
defendant ought to be dismissed. 

Appeal allowed. 

A.I.R. 1915 Allahabad 10 (2) 

Ohamieb and Piggott, JJ. 

Municipal Committee of Ajmere 
Defendant- Applicant 

V. 

Plaintiff‘Opposit 0 Part^. 

Civil Misc. Appln. No. 252 of 1914, 
decided on 19th January 1915, referred by 

tho Co. nr., Ajmere- Morwara. 

(a) Ajmere Municipahttes Regulation (t? of 
1877), 6'. 85--Mumcipahty not entitled to take 
any suhseguent action after failing to take 
action under 6’. 85 ^2) within one month of 
notice of re-erection of building* 

A person gave the Municipal Committee of 
Ajmere notice in writing of his intention to re- 
erect a certain building within tho limits of the 
Municipality. No step was taken by the Muni- 
cipality within one month of the notice under 
section 85 (t) of the Ajmere-Merwara Municipal 
Regulation. 

Heidi that the Committee had no authority to 
take any action subsequently under that section. 

[P. 11. 0. 2]. 

(b) Ajmere Municipalities Regulation (3 of 
1877), S. 141— S. 141 does not bar suit for 
damages for tort by Municipality* 

Section 141 of the Ajmere-Merwara Municipal 
Regulation does not bar a suit for damages in tho 
Civil Court by a person wronged by an illegal 
action of the Municipal Committee. [P. 11, C. 2], 

Sarat Chandra Ghoudhri — for Appli- 
cant. 

Damodar Das — for Cpposite Party. 

Judgment, — This is a reference by the 
Commissioner of Ajmere-Merwara under 
section 18 of the Ajmere Courts Regula- 
tion, I of 1877. The facts stated ip the 
reference are that one Kifayatullah on July 
23rd, 1907, gave the Municipal Committee 
of Ajmere notice in writing of his intention 


(1)(1899) 21 All. 3805=1899 A.W,N. 130. 
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to re-ereoi a certain building within the 
limits of the Ajmere Municipality and with 
his application submitted a certain plan. 
On October 2ad, 1907, the Municipal 
Committee issued a notice to Kifayatullah 
to the effect that he had contravened the 
provisions of Section 85 of the Municipal 
Regulation by beginning to re-erect with- 
out permission^ and required him to stop 
the work at once and submit an applica- 
tion for permission to build along with a 
plan. He was further told not to resume 
Duilding until he received the orders of 
jhe Committee, for if the Committee found 
jhat the proposed building was objeotion- 
ible it would have to bo removed. On 
'eoeipt of this notice Kifayatullah stopped 
ihe work. On March 10th, 1908, Kifaya- 
iullah brought a suit for recovery of 
Rs. 30 on account of damages, which he 
illegad ha had suffered in consequence of 
she Municipal Committoc having stopped 
ihe work and for a declaration that the 
notice was invalid. The Subordinate 
Judge gave the plaintiff a decree and his 
Jeoree was affirmed on appeal by the 
□ommissiouer, but on an application made 
by the Municipal Committee under section 
17 of the Ajmere Courts Regulation, the 
Commissioner has referred to this Court 
bho question whether the suit was main- 
tainable. The contention of the Munici- 
pal Committee appears to be that as it is 
invested by the Municipal Regulation, with 
a wide discretion in matters of this kind, 
ao suit can be maintained in a Civil Court 
with regard to them. Section 85 of the 
Municipal Regulation lays down that 
every person intending to erect or re-arecb 
any building sliall, if required to do so by 
rules made by the Committee in this 
behalf, give notice in writing of his inten- 
tion to the Committee and shall, if requir- 
ed to do so, submit a plan showing the 
level at which the foundation and the 
lowest floor are proposed to be laid and a 
specification of the works intended to be 
constructed and the materials to be used, 
and shall obey all written directions con- 
sistent with the Regulation given by the 
Committee within one month after receiv- 
ing such notice, either prohibiting the 
erection or re-araotion or m respect of a 
number of other matters detailed in the 
sefition. An attempt was made in the 
Court of the Oommissionar to show that 
the notice given by Kifayatullah did not 
Qomply With tie seesum The Gommia* 


sioner declined to allow this point to be 
taken for the first time in appeal and we 
must assume that the notice given in this 
case complied with the requirements of 
the law. As we road Section 85, if the 
Municipal Committee wishes to prohibit 
the erection or the re- erection of a build- 
ing or to give directions with respect to 
any of the matters detailed in tho section 
it must issue its directions within one 
month after receiving the notice. In the 
present case the Municipal Committee 
allowed more than one month to elapse 
before oommunioatiug with Kifayatullah, 
and when it did oommunioato with him, it 
did not issue a notice as it might have done 
under snb-seotion (2) of the section re- 
quiring the building to be altered or de- 
molished, but it required him to stop the 
work and submit a fresh application. It 
Kifayatullah gave a notice which did not 
comply with the law, it should have been 
regarded as no notice at all and the Muni- 
cipal Committee could have required him 
to alter or demolish the building ; but as it 
must be taken that the notice given was 
in compliance with the law and as the 
Municipal Committee did not issue any 
directions within one month of the receipt 
of the notice, the Municipal Committee 
had no authority to take any action under 
sub-section 2 of Section 85. It was sug- 
gested that Section 141 of the Act barred 
the jurisdiction of the Civil Court in 
oases of this kind. That section empowers 
the Commissioner or the District Magis- 
trate to suspend the action taken by a 
Municipal Committee or to prohibit the 
doing of an act which is about to be done 
in pursuance of or under cover of the Re- 
gulation in certain cases. It seems to us 
doubtful whether Section 141 was intend- 
ed to apply to such oases as this. Even if 
it can be construed so as to cover such 
oases, W 0 cannot treat it as barring the 
jurisdiction of a Civil Court to entertain a 
suit for damages at the instance of a per- 
son who has been wronged by an illegal 
action of the Committee. In our opinion 
the suit was maintainable and this is oui 
answer to the reference. Let the papan 
bo returned. 

Reference anmerei* 
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Tudball and Eafiqub, JJ. 

Mt. Amina Bibi and others — Defend* 
ante — Appellants » 

V. 

Mt Najmunnissa -Plaintiff and 

others — Defendants — Respondents. 

First Appeal No. 431 of 1912, decided 
on Ist February 1915, from the decision of 
the Offg. Sub-J., Gorakhpur, dated 24th 
August 1912. 

Limitation Act of Art, 62^Muham- 
madan widow's suit for shaire of debt realised 
by her husband's other heirs in suit against deb- 
tors and herself is governed by Art 62.. 

M, a Muhammadan, died leaving his widow, N, 
and other heirs. The other heirs brought a suit 
on a mortgage in favour of the deceased making 
N a defendant. They obtained a decree and in 
its execution purchased the properties them- 
selves : 

Held, that the suit by N against those heirs 
who had recovered the mortgage-debt to realize 
her share of the debt was governed by Article 62 
of the Limitation Act, as the suit was one for 
money received and had by the defendant for the 
plaintifi’s use. 19 All. 169 ; 12 Mad. 487 ; 21 Oal. 
157 P.O. and 32 Cal. 527 Ref. [P. 13, C. 2], 

Abdul Raoof and Sunder LaZ— for Ap- 
pellants, 

B, E, O'Conor and Iqbal Ahme i — for 
Respondents. 

Jud^metit. This and the connected 
Appeal No. 436 of 1912, arise out; of one 
suit being orosa-appoals from the same 
decree. The main facts are not in dispute 
and are as follows : — 

Sheikh Minnat Ullah died leaving as his 
heirs his widow, the present plaintiff, and 
his father, iChadim Hussain. Under 
Muhammadan Law, the widow inherited a 
i/ith share in his estate and the other 
3 / 4 ths went to the father. The latter died 
subsequently, leaving the present six de- 
fendants as his heirs. 

Under a mortgage-deed, dated 14th Feb- 
ruary 1891, Nasrat Ullah and Musammat 
Karamat Bibi borrowed Ra. 7,296 from 
Minnat Uliah. » 

After the death of Khadim Hussain, the 
first defendant, Musammat Amina Bibi, 
his widow, obtained a succession certificate 
in regard to this debt due from the mort- 
gagors. 

Then she and the remaining defendants 
jointly sued to recover the mortgage debt, 
impleading the present plaintiff as a pro 
forma defendant, admitting that she was 


entitled to a lUtli share but i^leging that 
she refused to join as plaintiff. 

On 14th May 1903, they obtained a de- 
cree for the recovery of Rs. 17,168-8-0 plus 
future interest at 9 per cent, per annum 
from the date of suit upto the date of pay- 
ment. In addition to this they were 
awarded their costs. 

They put the decree into execution. 

Thereupon the present plaintiff applied to 
the Court to be added to the proceeding as a 
decree-holder. To this the decree-holders 
naturally objected as she was not a decree- 
holder and stated that they would pay her 
l/4th of the amount recovered after deduct- 
ing the costs of the suit and execution 
proceedings. 

Her application was disallowed on the 
19th February 1904. 

The mortgaged property was put to sale 
and sold for Ra. 23,590. The decree- 
holders obtained sanction to bid at the 
auction. 

According to the statements in the plaint 
and the written statement in this suit, the 
property was purchased by the defendanti 
Nos. 1 to 3, but it is stated before us that 
the property was knocked down to all the 
defendants and that then the other defend- 
ants withdrew, saying that the defendants 
Nos. 1 to 3 were the purohaserfi. Tuis is 
of little consequence. 

The amount of the debt itself due under 
the deorea inclusive of interest upto the 
date of sale was Rs. 22,205-13, so that the 
purchase was for a sum of Rs. 1,38443-0 
in excess of this. The costs of the suit 
and execution proceedings amounted to a 
little less than 1,384-13-0. The purchasers 
applied under Order XXI, Rule 72 that the 
purchase-money and the amount due under 
the decree might bj set off against each 
other and satisfaction of the dec ree entered 
up. This was allowed by the Court and 
they paid into Court the small amount 
which was due on their bid over and above 
the total amount of the decree. 

The sale was confirmed on 15th July 
1906. The present suit was brought by 
the plaintiff on ht June 1912 against all 
the defendants. 

She sued in the alternative for two 
reliefs. Primarily she sought to recover 
Rs. 8,562-3 6, being Rs. 5,551-7-4, ^er 
l/4th share of Hs. 2^,20 j-13-0, plus 
3,010-12-2, intacest fro u 2Ut Mky 1906, 
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the date of the auotion-sale upto the date 
of suit. 

The date on whioh the cause of action 
arose was given as 15th July 1906 the date 
of the confirmation of the sale. 

Apparently in apprehension that the 
date on whioh the cause of action arose 
might be taken to be the date of the sale 
(2l8t May 1906), she alleged that the 
defendants Nos. 1 to 3 had been absent 
from India on a pilgrimage to Mecca from 
September 1911 to March 1912 (some six 
months) and that this period should be 
allowed to her for the purpose of calcu- 
lating the period of limitation. 

In the alternative she pleaded that if 
the first relief could not be granted, then 
she might be awarded possession of a 
1th share in the property (valued at 
Bs. 5,897-8-0) and bo granted mesne 
profits. 

The defendants among other pleas 
urged. 

(1) that the suit for a ith share of the 
money was barred by limitation ; 

(2) that the plaintiflf was not entitled 
to recover a share in the property pur- 
chased ; 

(3) that the defendants Noe. 4 to 6 were 
in any case not liable, as they had neither 
recovered the money nor purchased the 
property. 

The Court below held 

(1) that the money claim was not bar- 
red by limitation ; 

(2) that the defendants Nos. 4 to 6, not 
having received the plaintiff’s share of the 
decretal money or purchased the property 
in lieu of the decretal money, were not 
liable to pay anything to the plaintiff. 

It came to no decision in regard to the 
claim for a share in the property. 

It gave the plaintiff a simple money 
decree, disallowing a part of the claim for 
interest. 

The defendants Nos. 1 to 3 have ap- 
pealed, and the point pressed is that the 
suit for money is barred by limitation as 
Article 62 applies. 

The plaintiff has also appealed as 
against all the defendants, and the sole 
point she takes is that she is entitled to 
all the interest she claimed ; she does not 
oil her appeal claim that she is entitled to 
a decree for possession of the ith share in 
the property. 


We take first the question of limitation. 
The plea taken is that Article 62 of the 
Limitation Act applies, and not Article 
120 as applied by the Court below, to the 
money claim. 

In our opinion Article 62 clearly 
applies. The suit is clearly on the face 
of it one for money had and received by 
the defendants for the plaintiff’s use. The 
Court below based its decision that 
Article 120 applied, on the authority 
of the ruling reported as Umardaraz 
AH Khan v. Wilayat Ah Khan (1). The 
headnote in the report is, we think, mis- 
leading. 

In that case one heir of a Muhammadan 
recovered a debt due to her deceased hus- 
band. The other heirs sued to recover 
their shares thereof from the widow. In 
respect to this claim the Court of first ins- 
tance applying Article 120 held that the 
suitwas barred by limitation, it having 
been brought more than six years after 
the cause of action arose. 

The plaintiff appealed and urged that 
Article 123 applied. This article governs 
a suit for a legacy or for a share of a 
residue bequeathed by a testator or for a 
distributive share of the property of an 
intestate and allows a period of twelve 
years. 

A Bench of this Court repelled this. It 
hold that Article 123 refers to a suit in 
whioh a plaintiff seeks to obtain his share 
from a person who, either as an exechtor 
or an administrator, represents the estate 
of a deceased person and is under a legal 
obligation to distribute shares to those 
entitled to them and that the suit before 
them was not one of such a nature# They 
quoted the ruling in Sithamrna v. Nara- 
yana (2). They then observed: “In a 
recent case decided by their Lordships of 
the Privy Council, Mahomed Riyasat AH 
V. Hasin Banu (3), which was a suit of 
a nature similar to the present, their 
Lordships refused to apply Article 123 
and held the claim to be governed bv 
Article 120.” 

Nowhere in the judgment did the 
Judges, who decided this case, say that 
Article 120 was the proper Article to 
apply, though perhaps this might be infer- 
red to be their opinion from the passage 

(1) [1897] 19 All. 169, (1897) A. W*. N. 134. 

(2) [1889] 12 Mad. 487, 

(3) [1894] 21 Oal, 157; 20 I. A. 155 (P. C.) 
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quoted above. Article 62 was not men* 
tioned in the judgment nor apparently 
was the question now before us discussed 
at the hearing. For the purpose of that 
appeal it was unnecessary to discuss or 
decide whether Article 62 or Article 120 
applied. In either case the suit was 
barred by limitation as having been 
brought more than six years after time. 
The only point decided was that Article 
123 did not apply. 

In the case of Mahomed Riasat Ali v. 
Hasin Banu (3), the plaintiff sued to reco- 
ver the estate of her deceased husband from 
the latter’s brother, Riyasa^i Ali, who had 
taken possession of it. She based her 
title on a special custom. The estate 
consisted of both moveable and immove- 
able properties. Their Lordships of the 
Privy Council held in regard to the cash 
and moveables wrongfully seized by the 
defendant, that neither Article 123 nor 
Article 49 applied but that Article 120 
applied. In regard to Article 49 their 
Lordships remarked : “This latter Article 
does not appear to be applicable to a suit 
to establish a right to inherit the property 
of a deceased person.” It is obvious that 
the present suit is not one to establish a 
right of inheritance. 

The plaintiff’s right to a ith share in 
the money in suit has not at any time 
been disputed. On the contrary, it has 
always been openly admitted by the 
defendants wiio, in the execution proceed- 
ings, when they objected to the plaintiff 
being brought on the record as a decree- 
holder, stated that they would pay to the 
plaintiff her share in the amount re- 
covered from the judgment-debtor after 
deduction of costs. 

When the amount of the decretal debt 
was set off in part against the amount of 
the defendants* bid at the auction, this 
was dona as a matter of convenience and it 
was as if the defendants Nos. 1 to 3 had 
paid in the amount of their bid and had , 
then with defendants Nos. 4 to 6 recover- 
ed the amount duo under the decree, and 
we have no hesitation, on the facta of the 
suit before us, in holding that Article 62 
applies. The money was received by the 
defendants for the plaintiff’s use. The 
decision in Mahomed Wahib v. Mahomed 
Ameer (4) supports us. 

It is urged that Section 10 of the Limi- 
tation Act applies and that there is really 

(4) (1905) 32 Cal. 527a I C.L.J. 167. 


no period of limitation for such a suit as 
the present. It is clear, however, that 
Section 10 only applies to express trusts 
and not to circumstances such as those of 
the present suit. 

It is also pleaded that if the money 
claim be held barred by time, then the 
Court ought to give the alterna- 
tive relief, i. e., possession of a 
share in the property. In the first place 
we must point out that though the 
plaintiff has appealed, she has not appeal- 
ed on this point at all. In the next 
place we fail to see that she is equitably 
entitled to a ith share in tho property: 
She was not a co-decree-holder, nor did 
the defendants Nos. 1 to 3 put the decree 
into execution to recover only a sum of 
money in the whole of which tho plaintiff 
had a Jth share. The money recoverable 
by the decree included the costs of the 
suit and execution proceeding. The 
property was purchased for a sum ol 
money greater even than the full amount 
of the decree. Moreover, in equity the 
defendants were entitled to recoup to 
themselves the costs incurred in obtaining 
the succession certificate. Moreover, the 
amount duo under tho decree was set off 
only in part against the money due from 
the defondants-purohasars under their bid 
at auction. The purchase was made on 
behalf of only three of tho deoroo-holders 
and not on behalf of all. We, therefore, 
hold that tho plaintiff has no cause of 
action to recover a ith share in the 
property. 

The plaintiff was entitled to recover a 
ibh share in tho decretal debt after deduc- 
tion of all expenditure incurred legiti- 
mately by the defendants in recovering 
the debt. She waited for six years and 
nine days after the date of tho sale before 
she sued, though her 'right had been 
admitted, and has only herself to blame 
for the result of her own delay. 

The suit is barred by limitation. We 
allow tha appeal aed dismiss the suit with 
costs in both Courts. Costs in this Court 
will include foes on the higher scale. 

Appeal allowed* 
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RlOHABDS, O.J., AND BANEBJI, J. 

Kalyan Singh — PJaintiff-Appellant 

V. 

Dammar Singh — Defendant-Respon- 

dent. 

Second Appeal No. 1518 of 1913, 
decided on 24th November 1914, from 
the decision of the Addl. J., Aligarli, 
dated l6th June 1913. 

Deed^Construction — Transfer hypothecaUng 
property with condition to pay interest and not 
to transfer till debt is paid is a mortgage and 
not charge — Transfer of Property Act (4 of 1882), 
•Ss, 58 and 100. 

Where by a deed of transfer the executant 
hypothecates his interest in the property and 
covenants to pay interest and also that he will 
not transfer the property so long as the debt 
remains unpaid, the deed constitutes a simple 
mortgage and not a charge. -[P* 16, 0. 1]. 

S. C. Banerjiy B. K. Mukerjee aad 
Chaudhri — for Appellant* 

P. L. Banerji — for Respondent. 

Judgment. — This appeal arises out of a 
suit brought on foot of a mortgage, dated 
the 14th of June 1889. A number of 
pleas were taken putting the plaintiff upon 
full proof. Both the Courts below have 
held that the mortgage was duly executed 
for good consideration. The Court of first 
instance decreed the plaintiff’s claim. 
The lower Appellate Court reversed the 
decree of the Court of first instance, hold- 
ing that the document did not amount to 
more than a charge and accordingly was 
barred by limitation, the suit not having 
been instituted until the year 1910. 

In our opinion the decision of the lower 
Appellate Court was wrong. The mort- 
jgage is in form a simple mortgage, that is to 
Isay, the mortgagor states that he is hypo- 
jthecating the interest ho has and covenants 
!to pay the interest, and that he will not 
itransfor the property so long as the debt 
jremains unpaid in whole or in part. This 
..form of security has for many years boon 
interpreted by this Court as a simple 
jmortgago within the meaning of the Trans-' 
!£er of Property Act. It is admitted that 
if the property mortgaged had been ordi- 
nary zemindari rights the contention that 
it is not a simple mortgage would be un- 
arguable. But it IS said that the property 
which the mortgagor Muhammad Yusuf 
A.U had consisted of the rights of a usu- 
fructuary mortgagee jointly with certain 
other persons. In our opinion this can 


make no difference whatever. .The pro- 
perty which was mortgaged by Yusuf All 
Khan was his interest in the mortgagee 
rights and the plaintiff is entitled to have 
a sale of those rights for the purpose of 
realising the amount of the mortgage, pro- 
vided the suit was instituted within time. 
The present suit was instituted within 
time, having regaid to the provisions of 
Section 31 of the Limitation Act of 1908. 
We must allow the appeal, set aside the 
decree of the lower Appellate Court 
and restore the decree of the Court of first 
instance with costs in all Courts including 
in this Court foes on the higher scale. 
We extend the time for payment to six 
months from this date.' 

Appeal allowed. 

A.I.R. 1915 Allahabad 15 (2) 

PiGGOTT, J. 

Raja Singh and others — Accused—’ 
Applicants 

V. 

Emperor — Opposite Party. 

Criminal Revn. Peto. No. 1202 of 1914, 
decided on 28tn January 1915, from an 
order of the S. J., Azamgarh, 

Criminal P. C. (5 of 1898), S. lOOSub-Divu 
sional Magistrate holding second class powers 
can exercise powers under S. 106. 

A Magistrate of tho soooud class, who is also a 
Sub-Divisional Magistrate, can pass an order 
under Section 106 of the Code of Criminal Pro- 
cedure binding over a person to keep the peace 
tor a period exceeding six months. 

[P. 15, 0. 2 & P. 16, 0. 1]. 

R. K. Sorabji — for Applicants. 

R. Malcomson^^iox the Crown. 

Judgment. — I must take it from the 
learned Sessions Judge, who had a better 
opportunity of satisfying himself on the 
point than this Court can have, that the 
trying Magistrate, Mr. A. G. Ausan, was 
a Bub-Divisional Magistrate in tho District 
of Azamgarh at the time when this order 
was passed. The question raised by this 
application, therefore, is whether a ‘Magis- 
trate of the second olabs, who is also a 
Sub-Divisional Magistrate, can pass an 
order under Section 106 of the Code of 
Criminal Procedure binding over a person 
to keep the peace for a period exceeding 
six months. The suggestion is that, as 
such order carries with it an alternative 
sentence of imprisonment in case security 
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is not fikcl» the powers of a Magistrate of 
the second class, even though he may be a 
Sub-Divisional Magistrate, are limited as 
regards the period of imprisonment by the 
provisions of Section 32 of the Code of 
Criminal Procedure. I am clearly of opinion 
that the provisions of Section 106 of the 
Code of Criminal Procedure cannot be 
limited in this way. The powers therein 
referred to are conferred upon the Court 
of a Sub- Divisional Magistrate, and all 
that such Court does under that section is 
to require the person convicted to execute 
a bond with or without sureties for keep- 
ing the peace during such period, not ex- 
ceeding three years, as the Court may 
think fit. If the period in question should 
exceed one year, the provisions of Section 
123, clause (2), of the Code of Criminal 
Procedure necessitate a reference to the 
Sessions Judge but otherwise detention in 
prison, until the prescribed period expires 
or until within such period the required 
security is furnished, follows under the 
provisions of clause (1) of the same sec- 
tion, independently of the powers of the 
Magistrate. So long as the order requir- 
ing the applicant in this case to furnish 
security was passed by a Court which had 
authority to do so under the provisions of 
Section 106 of the Code of Criminal Pro- 
cedure, and the period for which security 
was required did not exceed one year, the 
liability of the applicant to be detained in 
prison unless be furnished security is 
something independent of the powers of 
the Magistrate in the matter of passing 
substantive sentences of imprisonment. I 
dismiss this application. 

Application dismissed. 
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Chamiee and Piggott, JJ. 

Roshan Lai and another — Defendants 
— Appellants 

V. 

Mool Ghand and others — Plaintiffs — 
Respondents. 

First Appeal No. 106 of 1914, decided 
on 25th November 1914, from the order 
of the Dist. J., Aligarh. 

Speeijic Relief Aet (1 of 1877), S. 42 and 
o. by mortgagor against usufruotuary 


mortgagee for injunction to enhance rent at- 
torned to him or for declaration of being 
entitled to be credited mth enhanced rent is 
not tenable unless mortgagee is persistently 
and without cause under-letting the shops — 
Mortgagor and mortgagee* 

M usufructuarily mortgaged certain shops to 
R, The tenants of the shops paid Es. 30-8 per 
mensem as rent , which the mortgagee had to 
realize in Jieu of interest. The mortgage-deed 
provided that in the event of the tenants paying 
less amount, the mortgagor would make good 
the deficiency, and in the case of enhancement 
he would take the excess. The mortgagor 
served a notice on two of the tenants to vacate 
the shops in their occupation and to the mort- 
gagee to compel them to do so, on the ground 
that there was a man who was willing to pay 
Rs. 4-12 in excess of what was being paid by 
them. Both the tenants and the mortgagee 
failed to comply with the requisition. The 
mortgagor then sued both the tenants and the 
mortgagee for (1) an iniunction to direct the 
mortgagee to enhance the rent payable by the 
tenants to the extent of Rs. 4-l2 per mensem 
and (2) a declaration that in the event of his 
failing to do so the mortgagor would be en- 
titled to have the excess credited in reduction of 
the mortgage-debt : 

Held, that the suit as brought was not main- 
tainable as there was no allegation that over a 
specified period of time the mortgagee had per- 
sistently and without reasonable cause been 
letting the shops for less than their fair letting 
value. [P. 18, 0. 1]. 

P. L, Banerji — for Appellants. 

S. C. Banerji — for Respondents. 

Judgment. — This is a first appeal from 
an order .of remand passed under Order 
XLI, rule 23, of the Code of Civil Proce- 
dure, The suit was one by mortgagors 
against mortgagees, and for the determina- 
tion of the question in issue before us it is 
necessary to consider carefully both the 
terms of the mortgage-deed and the frame 
of the suit. The mortgage was one of four 
shops, and in terms it purported to be a 
usufructuary mortgage in the ’full sense of 
the word, with delivery of possession. 
There were, however, some curious provi- 
sions, not wholly consistent with the ordi- 
nary status of a mortgagee in possession. 
Not only were the mortgagors liable for 
l epairs, but there was a specialf stipulation 
with regard to the letting of the shops. 
The recital in the deed was that the four 
shops were let for a sum of Rs. 30-8 per 
mensem, and that the mortgagees were 
entitled to receive this as interest on their 
money. It is provided further that, in 
the event of the shops letting for lesii 
than this amount, the mortgagors are 
to make good the difference. Then comes 
a further provision that the right 
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to grant abatement of rent, or to enhacoe 
the rent, is reserved to the mortgagors, and 
that if the mortgagors can succeed in 
letting the shops so as to bring in a larger 
sum than Rs. 30-8 per mensem, the 
mortgagors are to receive the amount of 
such enhancement month by month. 

The suit as brought was against two 
sets of defendants, the first set being the 
mortgagees and the second set being 
tenants occupying two of the shops. With 
regard to the other two shops not ocou- 
pied by the defendants second party, 
nothing is said in tbe plaint. As regards 
tlfeso two particular shops, the plaintiffs 
allege that they are prepared to pub in 
tenants who will pay a rent of Es. 4-12 per 
mensem in excess of that at present being 
paid by the defendants socond party. It is 
on that ground that the plaintiffs hud 
served notices callirig on the defendants 
second party to vacate the shops and on 
the defendants first patty to compel them 
to do so ; but both sets of defendants bad 
refused to act on these notio^s. The 
I'elief sought is (1) an injunction to direct 
the defendants first party to enhance the 
rent payable by defendants second party 
to the exbent of Ra, 4-12 per mensem ; and 
(2) a declaration that, in the event of their 
failing to do this, the plaintiffs shall be 
entitled from the month of September 1911 
to have the sum of Es. 4-12 credited 
month by month in reduction of the mort- 
gage-debt. The Court of first instance 
framed five issues, but decided only the 
first and the fifth. The learned Subordi- 
dinate Judge was of opinion that the suit 
m brought was r premature and not main- 
tainable and he dismissed it accordingly. 
The District Judge on appeal has discuss- 
ed the question solely from the point of 
view whether the suit could be said to be 
“premature,’’ in the sense in which that 
expression had been used by tbe Court of 
first instance. The learned Subordinate 
Judge had expressed an opinion that 
all matters of account as between a 
mortgagor and his mortgagee could only 
be decided upon a suit for redemption 
of the mortgage, and he has given this as 
one of his reasons for holding that the suit 
was not maintainable. The learned District 
Judge has dissented from this view 
orthe law and has accordingly set aside 
tbe decree of the first Court and remanded 
the case under Order XLI, Rule 23, of the 
Civil Procedure Code, recording hia opinion 
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that tbe suit as brought is maintainable and 
not premature, though whether it eah 
succeed or not is a point to be determined 
when the evidence has been taken and all 
issues in tbe case decided. 

After hearing both jmrfcies, the conclu- 
sion we have come to is substantially this# 
The suit is not “ premature ” in the sense 
in which that expression was used by the 
Courts below ; but we are, nevertheless, of 
opinion that the first Court waa substauti- 
ally right and that the suit-is not maintain- 
able as brought. In other words, we are 
of opinion that the facts stated in the 
plaint disclose a cause of action ufon which 
the plaintiffs might have sought immediate 
relief, but their suit has been entirely mis- 
conceived and the reliefs sought by them 
could not possibly be granted. We have 
to deal with a mortgagee-deed containing 
pr^culiarand somewhat aromalous provi- 
sions. It is necessary for us to put some 
reasonable int<^rpretation on the provision 
of that deed which reserves to the mort- 
gagors the right of enhancing the rent. 
We think this provision was inserted in 
Older to protect the interests of the mort- 
gagors in the event of any considerable 
rise in the letting value of the property. 
We do not think that it was intended that 
the tenants in possession should be tenants 
of the mortgagors, or that the mortgagors 
should be entitled to eject them at plea- 
sure. In fact the plaintiffs did not put 
forward any such claim in the present suit. 
Had they desired the Court to accept any 
such view as this, they would have asked 
for the ejectment of the defendants second 
party, as tenants who are refusing to 
vacate the premises after having been duly 
seived with notice by the proprietors. 
What we do think the provision in ques- 
tion means is that the mortgagors are 
entitled, in the event of any definite ap- 
preciation in the letting value of the mort- 
gaged property, to call upon the mort- 
gagees to secure them the benefit of that 
appreciation. It is obvious to us, on the 
terms of the deed as it stands, that if the 
mortgagees had in fact succeeded in letting 
this property so as to bring in a monthly 
rental of Es. 35-4, instead of Es. 30-8, and 
had endeavoured to keep the difference of 
R8.4-12 monthly in their own pockets, upon 
a plea that this was a matter which could 
be decided only upon a suit for redemp- 
tion, the mortgagors would be entitled to 
claim that the deed gave them a right to 
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the present benefit and enjoyment in res- 
pect of the enhancement of rent. They 
could have noiaintained a suit for recovery 
of arrears of enhanced rents from the 
hands of the mortgagees, and they could 
have maintained such a suit even during 
the pendency of the mortgage. From this it 
Seems to us a reasonable inference to hold 
that, if the plaintiffs are in a position to 
prove that over a specified period of time 
the mortgagees have persistently and with- 
out reasonable cause been letting the shops 
for less than their fair letting value, the 
latter will be liable under the terms of the 
deed for not securing to the mortgagors the 
benefit of the enhanced rent. If this view 
is correct, it is obvious that neither the 
claim for an injunction nor the claim 
for a declaration can be maintained. 
The declaration in any case is an impossi- 
ble one, because it is difficult to conceive 
of evidence which would justify a Court 
in holding that, from any given period 
upto such indefinite period as may be 
marked by redemption of tho mortgage, 
the letting value of the shops is certain to 
be a specified sum in excess of that at 
present assessed. 

The only other question which we 
have to consider is whether, if the order of 
remand be maintained and tho suit sent 
back to the Court of first instance, the 
plaintiffs might not obtain some relief 
after asking for an amendment of the 
plaint. We have duly considered this 
point, and are of opinion that an amend- 
ment, such as would satisfy the view 
which we have taken as to the respective 
rights and liabilities of the parties, would 
so change the entire nature of the suit 
that it would not be proper for any such 
amendment to bo permitted at this stage 
of the suit. On the fact stated by them 
the plaintiffs have a continuing cause of 
action, in this sense that they are entitled 
to claim damages for any period ove^ 
which they can prove that these mort- 
gagees are persistently and without rea- 
sonable cause Under-letting the mortgaged 
property. The only penalty which they 
may have to pay for the failure of 
this suit would be their inability to re- 
cover damages for a comparatively short 
period between the month of September 
1911 and the date of the institution of the 
present suit. We are, therefore, of opinion 
that the learned Subordinate Judge was 


right in holding that this suit was not 
maintainable, inasmuch as it claimed 
reliefs not warranted by the facts upon 
which the cause of action was alleged to 
be based. 

On this ground we accept this appeal, 
set aside the order of the lower Appellate 
Court and restore the decree of the Court 
of first instance. The defendants will get 
their costs throughout. 

Appeal acceptel. 
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Chamier and Piggott, JJ, 

8heo Harakh — Plaintiff — Appellant 

V. 

Ratnchander — Defendant — Respon- 
dent. 

Civil Revn. Appln. No. 84 of 1914, 
decided on 17th November 1914, from the 
order of Sub J., Mirzapur, dated 2l8t 
November 1913. 

Bengal N>W,P» and Assam Civil Courts Actf 
(2 of 1887), Ss. 21 (4) & 2%^Intentton of cl. (4) 
o/S. 21 is to dispense with order of transfer 
under S. 22. • 

Where appeals lying to a District Judge 
under sub-section 2 of Section 2l of the Bengal, 
N.W.P. and Assam Civil Courts Act are directed 
under sub-section (4) to be preferred to the 
Court of a Subordinate Judge, the intention is 
that the appeals preferred accordingly should be 
heard and disposed of by the Subordinate Judge 
without any order of transfer of such appeals to 
his Court under Section 22 of the Act,[P .• l9, C. 1] 

S. D. Sinha—ioT Appellant. 

Uma Shanker Bajpai for Nawal 
Kifihore — for Respondent. 

Chamier, J. — This application for 
revision raises a curious question upon 
which, so far as we are aware, there has 
not been any decision of this Court. The 
plaintiff in this case filed a suit in the 
Court of the Munsif of Mirzapur, who in 
July 1913 decreed the claim. The defen- 
dant preferred an appeal against the 
Munsif s decree to the Court of the Sub- 
ordinate Judge of Mirzapur. The Sub- 
ordinate Judge proceeded to hear the 
appeal and in November 1913 allowed the 
appeal and dismissed the plaintiff’s suit. 
This is an application for revision of the 
order of the Subordinate Judge, on the 
ground that the Subordinate Judge, in the 
absence of an order of the District Judge 
transferring the appeal to him for disposal, 
had no jurisdiotion to hear it. Under Sec- 
tion 21 of the Bengali N.W.P. and Assam 
Civil Courts Aot appeals from decrees of 
Munsifslie to the District Judge, bat 
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under sub-seotion (4), of that section the 
High Court niay> with the previous sanc- 
tion of the Local Government, direct by 
notification in the OflBcial Gazette that 
ippeals lying to the District Judge, under 
Sub-Section (2J from all or any of the 
decrees or orders of any Munsif shall be 
preferred to the Court of such Subordi- 
nate Judge as may be mentioned in the 
notification, and the appeals shall there- 
upon be preferred accordingly. It ap- 
pears that on April 25th, 1913, the High 
Court with the sanction of the Local Go- 
vernment directed by notification in the 
Official Gazette that appeals from the de- 
crees of the Munsif of Mirzapur should be 
preferred to the Subordinate Judge of that 
district. On behalf of the applicant it is 
contended that that notification merely 
enabled the Subordinate Judge to receive 
such appeals, but did ^not give him any 
authority to hear them in the absence of 
an order under S. 22 of ‘the same Act. 
S. 22 is the section which empowers a 
Diatiicb Judge to transfer to any Subordi- 
nate Judge under his administrative con- 
trol any appeals pending before him from 
decrees or orders of the Munsif. Accord- 
ing to the argument presented on behalf of 
the applicant, an appeal which has been 
preferred under a notification issued under 
sub-section (4) of S. 21 of the Act is pend- 
ing before the District Judge and, there- 
fore, may be transferred by him to any 
Subordinate Judge under S. 22 of the Act. 
Speaking for myeelf I oanrot accept this 
contention. It appears to me that after 
an appeal has been preferred to the Court 
of the Subordinate Judge it is pending in 
ohat Court, and I find much greater diffi- 
culty in holding that S. 22 enables the 
District Judge to transfer such an appeal 
as an appeal pending before himself than 
in holding that the Legislature intended 
that an appeal preferred to a Subordinate 
Judge under such notification should not 
be disposed of by him. An exactly similar 
question arose in Oudb in 1903. In thia 
Oudh Civil Courts Act (XIII of 1879) 
there is a provision similar to S. 21, sub- 
section (4), of the Bengal, N. W. P. and 
Assam Civil Courts Act. Under S. 18, 
sub-section (3), of the Oudh Act, the Judi- 
^otal Commissioner may, from time to time 
with the previous sanction of the Local 
Government, direct by notification in the 
Official Gazette that appeals from all or 


any of the decrees or orders of any Munsif 
shall be preferred to such Subordinate 
Judge as may be mentioned in the notifi- 
cation, and the appeals shall thereupon be 
preferred accordingly. It will be noticed 
that there is a slight difference between the 
language of the Oudh section and the lan- 
guage of S. 21 of the Bengal, N, W. P. 
and Assam Civil Courts Act, and it has 
long been the practice in Oudh to insert in 
the notification under S* 18, sub-section 
(3), the name of the Subordinate Judge to 
whom the appeals are to be preferred. 
Whether this was necessary or not may be 
open to doubt, but the difference between 
the language of the two se'^ ions does not 
affect the question which we have to de- 
cide in this case. In the case of Sohan 
Lai V. Baldeo Pershad (1) the ^ late 
Mr. Soott and I held that a Subordinate 
Judge, to whom appeals are preferred 
under a notification issued under 8. 18, 
sub-section (3), of the Oudh Act, has juris- 
diction to dispose of them. I am of the 
same opinion still. Hundreds if not thou- 
sands of appeals have been disposed of by 
Subordinate Judges in Oudh since the year 
1879 upto the year 1903, on the assump- 
tion that they had jurisdiction to dispose 
of them and since 1903, on the strength 
of the ruling to which I have referred. I 
have no doubt that the appeal in the pre- 
sent case was rightly disposed of by the 
Subordinate Judge and I would dismiss 
this application with costs. 

Piggott, J.--I concur both in the ordef 
proposed by my learned colleague and 
generally in the reasoning on which it is 
based. The only substantial argument in 
support of this ajiplication seems to be that 
there is nothing in S. 21 of the Bengal, 
N. W. P. and Assam Civil Courts Act which 
expressly lays it down that a Subordinate 
Judge, to whom an appeal has been pre- 
ferred under sub-section 4 of that section, 
is to hear and to dispose of the same. To 
this it seems to me almosl: sufficient to 
reply that neither does the Act in question 
contain any provision that a District Judge, 
to whom an appeal from a decree or order 
of a Munsif lies under sub-section (2) of 
S. 21, shall proceed to hear and dispose of 
the same. 1 turn to the Code of Civil 
Procedure to ascertain what a Court has to 

do to which an appeal has been preferred, 

— 
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and I find under Rule 9 of Order XLI that 
certain endorsements are to be made on the 
memorandum of appeal and the appeal is 
to be registered. Then power is conferred 
on the Appellate Court to dismiss the ap* 
peal, if it thinks proper to do so, without 
sending notice to the Court from whose 
decree the appeal was preferred and without 
serving notice on the respondent. After this 
follow the rules laying down the procedure 
to be followed when a day is fixed to hear 
the appeal and notice of the same is issued 
to the respondent. It is presumed through- 
out* that the Court to which an appeal has 
been preferred shall do each and all of 
these things. The question before us in 
the present case, narrowed down to its 
ultimate limits, is, what should the Sub- 
ordinate Judge of Mirzapur have done 
when this appeal was preferred to him ? 
What he has actually done is to follow 
the procedure laid down in Order XLI of 
the Code of Civil Procedure and eventual- 
ly to dispose of the appeal. The appli- 
cant’s contention is that he should either 
have submitted the memorandum of ap- 
peal to the District Judge of Allahabad 
for an order of transfer, or have referred 
the matter to the said District Judge for 
the same purpose. There is certainly 
nothing in Act XII of 1887 which autho- 
rises a Subordinate Judge to do anything 
of this sort, and I concur without hesita- 
tion in the opinion expressed by my learn- 
ed colleague that it would be a severe 
straining of the language used to say that 
this appeal, when it has been preferred to 
the Court of the Subordinate Judge of 
Mirzapur, was ipso facto pending before 
the District Judge of Allahabad. It seems 
to me altogether simpler to hold that the 
Legislature in drawing up the Civil Courts 
Act presumed that a Court to which an 
appeal was "lawfully preferred would, in 
the absence of any order of transfer from a 
superior Court, proceed to bear and dis- 
pose of the same. 

By the Court. — The application is 
dismissed with costs. 

Application dismissed. 


im 
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Tudball, J. 

Richha and others — Appellants 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 1105 of 1914, de- 
cided on 27th January 1915, from an order 
of the Asst. S. J.f Meerut, dated 2l8t 
November 1914. 

Criminal P, C, (5 of 1898), S. 408 (&)— Sew- 
tence for less than 4 years by Assistan t Ses- 
sions Judge in a joint trial where higher sen- 
tences passed is appealable to High Court » 

Where at a criminal trial held by an Assistant 
Sessions Judge some of the accused were sen- 
tenced to an imprisonment for more than four 
years and some for less than that period : 

Held, that an appeal by the latter would also 
lie to the High Court under Section ^08 (6) of 
the Criminal Procedure Code. [P. 20, C. 2]. 

Lalit Mohan Banerji — for the Crown. 

Judgment. — The four appellants 
Richha, Daya Ram, Bhagwan and Shera 
have been convicted under Section 304 of 
the Indian Penal Code. The first three 
were sentenced to six years* rigorous im- 
prisonment and a fine of Rs. 100 and the 
fourth to three years* rigorous imprison- 
ment. They have all appealed to the 
Court. Though the appellant, Shera, has 
been sentenced to a term of less than four 
years and the Court which tried and de- 
cided the case was the Court of an Assist- 
ant Sessions Judge, it is clear that the 
ease is one in which the appeal would lie 
to this Court in view of the language of 
Section 408, clause (6) of the Code of 
Criminal Procedure. This is clearly a 
case in which an^ Assistant Sessions Judge 
has passed a sentence of imprisonment for 
a term exceeding four years. As to the 
actual facts of the case there is clearly no 
doubt whatsoever. The deceased Bacsi 
had a dispute with the appellants Richha, 
Bhagwana and Shera in respect of his 
house. It had fallen down and he was re- 
building it on certain land and they dis- 
puted his right on the ground that he had 
trespassed on their land. He brought a 
suit in the Civil Court which was decreed 
by the Court of first instance, but was dis- 
missed on appeal. Directly the appeal 
had been allowed, the four appellants, with 
a labourer named NehaU proceeded to 
Bansi’s house and 'began to pull down his 
wall. He expostulated, whereupen 
Bichha, Daya Bam and Bhagwana beat 
him with lathis and Shera, though an old 
man, joined in the assault. The son of 
Bansi appeared upon the scene and he tog 
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was beaten. Bansi died because the in- 
jury to his chest — two of his ribs were 
broken — set up septic pneumonia which 
caused his death four days after. The 
medical evidence shows that he had re- 
ceived gome twelve blows, that his arm as 
well as hjs two ribs was broken. No 
blows were inflicted upon bis head. So 
that it is clear that the appellants did not 
intend to cause death and probably had no 
idea that the result of their assault would 
be death. The evidence in the case is very 
clear indeed. It was accepted by the 
Judge and Asaespors unanimously as 
against these four appellants. I fully agree 
with their view of the evidence. The 
sentences imposed are meet and proper in 
view of the facts of the case. I, therefore, 
confirm the convictions and sentences and 
dismiss the appeals. 

Appeal dismissed^ 
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TUDBALIi, J. 

Kamta Singh and others — Plaintiffs — 
Appellants 

v. 

Parmeshwar and others — Defendants — 
Respondents. 

Second Appeal No. 1651 of 1913, de- 
cided on 25th November 1914, from the 
decision of the Sub'Judge, Cawnpore, 
dated 5fch September 1913. 

Landlord and tenant — Grove-holder on sir 
land paying rent cannot he ejected by zemindar 
on loss of zemindari. 

The plamt]fi» zemindar of a village, permitted 
the defendant to pJant grove on a sir plot on 
the payment of a nominal rent. Subsequently 
the plaintiff’s zemindari right was sold but the 
grove existed as before : 

Held, that the defendant grove-holder could 
not be ejected from the grove at the instance of 
the plaintiff. [P. 21, C. 1 & 2] . 

Hamilton — for Appellants. 

Baldeo Ram — for Respondents. 

Judgment. — This is a plaintiffs' afipeal 
arising out of a suit in ejectment. The 
Court below has found the facts to be as 
follows : Sometime prior to the year 1887 
the predeoessor-in-title of the plaintiffs 
was the owner of certain zemindari plots, 
on^of which was the grove land now in 
dispute. This was recorded as his stV, but 
with the sanction of this owner one 
Khushal Singh, uncle of Nathu Singh, 
planted a grove on the land and continued 
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to pay a rent of Rs. 3-8. lu 1887 Nathu 
Singh sold the grove to the prcdecessor-in- 
title of the present defendants and left the 
village. From that date up to the present 
time the defendants continued to hold the 
land on payment of a nominal rent of 
Es. 3-8. Trees still stand upon it and still 
constitute a grove. The plaintiffs in the 
meantime had lost their zemindari and 
the land no longer belongs to them, al- 
though it is possible (if it were sir that 
when they lost their zemindari they ac- 
quired an ex-proprietary tenant right. They 
now sue to eject the defendants. In these 
oiroumstancos the Courts below have re- 
fused to give the plaintiffs a decree for the 
ejectment of the defendants. It is a well- 
known custom in these provinces that 
when the owner of land allows another to 
plant trees and make a grove thereon the 
condition of the tenancy is that the land 
shall be held by the grove-holder so long 
as the tress constitute a grove and that 
when the trees are removed or the grove 
ceases to exist the land reverts to the 
land-holder. It certainly would be most 
inequitable in the circumstanoeB of the 
present case to eject the defendants and to 
hand over the trees which they have 
grown upon the land to the plaintiffs 
without the breaking of any condition and 
merely at the will of the plaintiffs. What- 
ever may have been the right of the 
latter it is quite clear that a grove-holder 
has a right to continue holding the land so 
long as he fulfils the conditions on which 
the land is given. In my opinion the deci- 
sion of the Court below is perfectly cor- 
rect. The appeal, therefore, fails and is 
dismissed with costs, including fees on the 
higher scale. 

Appeal dismissed. 
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Rafique, J. 

. Hardeo Prasad — Petitioner-Applicant 

V. 

Ram Sarup — Opposite Party. 

Civil Revn. Petn. No. 137 of 1914, 
decided on 8th January 1915, from the 
order of Dist J., Moradabad, dated 26th 
June 1914. 

Criminal F*C, (5 of 1898), S. 195 — Sanction 
necessary for prosecution under SASl of Indian 
Penal Code--Penal Code (46 of 1860), S» 467. 

It is necessary for a party wishing to prose- 
cute upon a charge of forgery committed in res- 
pect of a doouKCent produced in Court to oOtaur 
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sanction of the Court under Section 195 of the 
Criminal Procedure Code. [P. 22, C. 1]. 

Sital Prosad Ohose — for Applicant. 

Simeon — for Opposite Party. 

Judgment. — This is an application in 
revision challenging the order of the learn- 
ed District Judge of Moradabad setting 
aside the sanction for prosecution granted 
by the Munsif. It appears that Ham 
Sarup, the opposite party, sued the appli- 
cant on the basis of a bond. The bond 
was denied and the claim of Ram Sarup 
was dismissed. On appeal the decree of 
the first Court was affirmed, and the Ap- 
pellate Court said that Earn Sarup had 
obviously utilised an old stamp in fabrica- 
ting the bond on behalf of the Applicant. 
The latter then filed an application in the 
Court of Munsif for the grant of sanction 
to prosecute Earn Sarup under Section 467, 
Indian Penal Code. The application was 
granted. On appeal the learned District 
Judge set aside the sanction, on the 
ground that the offence under Section 467, 
Indian Penal Code, was not included in 
Section 195 of the Code of Criminal Pro- 
cedure. The learned Judge, it seems, over- 
looked the opening sentence of clause (c) 
of Section 195, Criminal Procedure Code. 
The sentence is '^of any offence described 
in Section 463”. Now an offence punish- 
able under Section 467, Indian Penal Code, 
is defined in Section 463, Indian Penal 
Code. It is, therefore, necessary for a 
party wishing to prosecute upon a charge 
of forgery to obtain sanction under Section 
195, Criminal Procedure Code. The 
order of the learned Judge is set aside and 
that of the Munsif is restored. Costs are 
allowed to the applicant. 

Order of first Court restored. 
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TUDBALL AND RaFIQUE, JJ. 

Muhammad Hamid Ali Khan — Plain- 
tiff — Appellant 

v. 

Muhammad Asghar Alt Khan and 
others — Defendants — Respondents. 

First Appeal No. 162 of 1912, decided 
on 5th March 1915, from the decision of 
the Sub-J.f Bareilly, dated 19th February 
1912. 

Transfer of Property Act (4 of 1882), S, 180— 
Mortgagor can not question consideration of 
assignment by his mortgagee^ 

If ths purchaser of a mortgagee right brings a 
•uit on the basis of the mortgage, the mortgs* 


got or. or his legal representatives or transferees 
cannot question the passing of the consideration 
for the sale between the mortgagee and his 
vendee the plaintiff. 18 All. 256, Ref. 

The absence of any mention of necessity in 
the bond on which the loan is taken is no 
ground for holding that the transaction is 
fictitious. [P. 24, C. 2] . 

B. E. O'Conor and Tej Bahadur 
Sapru — for Appellant. 

S. N. Sen — for Respondents. 

Judgment. — This appeal arises out of a 
suit brought by the plaintifif-appellant to 
enforce a mortgage said to have been given 
by Hakim Vilayat Ali Khan, a large land- 
ed proprietor of Aonla, to one Nazir ^ li 
in 1895. The deed of mortgage purports 
to have been executed on August 30 th, 
1895, on behalf of Hakim Vilayat Ali 
Khan by Daud Ali under a special power- 
of-attorney. The plaintiff-appellant claims 
to have purchased the mortgagee rights of 
Nazir Ali by a sale-deed dated January 
24th, 1900. Hakim Vilayat Ali Khan and 
Nazir All are both dead. The claim was 
brought against eight persons, the first two 
of whom are legal representatives qf 
Hakim Vilayat Ali Khan, the third is the 
purchaser under a private sale-deed of a 
portion of the mortgaged property, the 
fourth, fifth and sixth are auction-purcha- 
sers of another portion, and the last two 
are the legal representatives of Nazir Ali. 
One of the latter died during the pendency 
of the suit and his heirs were brought on 
the record by an order dated February 
25th, 1911. The first six defendants con- 
tested the suit on various grounds. They 
denied the genuineness of the mortgage of 
1895 and the sale of 1900 as also the 
special authority of Daud Ali. They further 
pleaded that the mortgage in suit was 
effected by Daud Ali in collusion with 
Nazir Ali for no consideration without the 
knowledge of Hakim Vilayat Ali Khan, 
and that if it was executed by the latter, 
he executed it to defraud his creditor, 
Rai Durga Prasad, the ancestor of defen- 
dants Nos. 4 to 6. It was also alleged 
that no consideration passed on the mort- 
gage in suit or on the sale-deed of January 
24tb, 1900. The learned Subordinate 
J udge of Bareilly in whose Court the suit 
was filed, while upholding the special 
authority of Daud Ali and the execution 
of the mortgage-deed of 1895 and the«ale- 
deed of 1900, found that both were *'bogUB 
and'paper tranaaotions.’* He was of opinion 
that in the present ease where the plain* 
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tiff was enforcing a mortgage against bona 
purchasers for value who denied its 
genuineness, it was for the plaintiff to 
prove in the first instance both the execu- 
tion and the bona fide character of the 
deed ; that the recital in the deed of 1895 
as to the passing of consideration was no 
evidence against the purchasers who were 
third parties ; that the indebtedness of 
Hakim Vilayat Ali Khan, the absence of 
any mention of the necessity for which 
the loan in suit was taken, the want of 
proof of passing of consideration on the 
deeds of 1895 and 1900 (the evidence on 
ftio point hbving been disbelieved), the 
doubtful means of Nazir Ali to advance a 
sum of Es. 5,000 and the sale of the mort- 
gagee rights to a close relative of the 
mortgagor these were the reasons which 
made the learned Subordinate Judge hold 
that the transactions of 1895 and 1900 
were fictitious. He accordingly dismissed 
the claim. The plaintiff has preferred this 
appeal. He contends that he has proved 
the genuineness of the mortgage in suit as 
also of the sale of 1900. In fact as to the 
latter he maintains that the question of 
the passing of consideration does not arise 
in the present case as between himself 
and the contesting defendants. The ques- 
tion of the character of the transactions of 
1895 and 1900 depends upon the credibi- 
lity of the evidence. To take up the 
mortgage in suit first. It was executed, 
as has already been remarked, by 
Daud Ali on behalf of Hakim Vilayat 
Ali Khan under a special power-of- 
attorney. Daud AU has been examined 
and he deposes to the execution of the 
mortgage and the receipt of Rs. 5,000. One 
Nazir Husain denoses to the same effect. 
He swears that Rs. 5,000 were paid in his 
presence as consideration for the mortgage. 
There is nothing in the evidence of Daud 
Ali or Nazir Hussain to make us discredit 
it. The defendants-respondents would, 
however, ask us to reject the evidence of 
Daud Ali and Nazir Hussain for the reasons 
given by the learned Subordinate Judge. It 
is said (1) that if Hakim Vilayat Ali Khan 
executed the mortgage in suit he executed 
it with the object of defrauding his princi- 
pal creditor, RaiDurga Prasad, and that is 
b(p:ne out by the heavy indebtedness of the 
Hakim ; and that as a matter of fact the 
Hakim never executed the mortgage. Daud 
Ali in collusion with Nazir Ali, a man of 


straw, fabricated the deed and practised a 
fraud on the Hakim. In support of the 
latter allegation the defendanta-respond- 
ents examined three witnesses, namely, 
Sarup Narain, Bam 0 hander and Shoo 
Chand. The last two state that they saw 
a notice in the possession of Daud Ali 
from the Hakim calling upon the former 
to return the mortgage-deed of Nazir Ali. 
Ram Ohander also says that he saw a draft 
of a plaint on behalf of the Hakim by 
which the cancellation of the mortgage- 
deed of Nazir Ali was sought. He admits 
that he saw the draft of the plaint in 1910 
at the house of his master in the possession 
of one Wahid Ali Khan, a nephew of the 
Hakim, and the notice two years after in 
1912. Daud Ali showed him the notice, 
because he, Daud Ali, wanted to soil him- 
self and make money, as the production of 
the notice would have been a complete^ 
answer to the claim of the plaintiff. Ram 
Ghander is a servant of the defendants- 
respondents Nos. 4 to 6, the sons of Rai 
Darga Prasad, and his evidence is not dis- 
interested. Besides his evidence, even if 
credible, is not conclusive. He does not 
say that the drafts of the notice he saw 
bore the signature of the Hakim. If Daud 
Ali is a person of such a character as Ram 
Ohander makes him out to be it is quite 
conceivable that Daud Ali showed a forged 
notice purporting it to be, from his 
former master in order to make some 
money from the defendants-respondents 
Nos. 4 to 6. But it is scarcely credible that 
Daud Ali would venture to play such 
a trick after having given evidence on oath 
almost two months before in support of the 
genuineness of the deed of 1895. He was 
examined as a witness for the plaintiff on 
November 17th, 1911, and according to 
Earn Gbander the draft of the notice was 
shown to him on January 4tb, 1912. 
Wahid Ali Khan who is said to have shown 
the draft of the plaint has not been 
, examined on behalf of the defence. The 
other witness, Sheo Ghand, is a man of no 
status. He was at one time in the service 
of Darga Prasad and on his own admission 
he is a mere acquaintance of Daud Ali. He 
also says that Daud Ali showed him the 
notice and a letter from the Hakim with 
the object of getting him, the witness, to 
persuade the defendants-respondents to 
buy them. The witness was promised 10 
per cent, on the decree presumably in 
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favanr'of the defendantg-respond^cts Nos. 
4 to 6. The same remarks apply to the 
evidence of Sheo Chand as to that of Ram 
Ohander. Sheo Ohand deposes to a letter 
which he saw in possession of Daud Ali 
from the Hakim. The letter was to the 
effect that Daud Ali was to obtain a sale- 
deed of the mortgagee rights of Nazir Ali 
in favour of the plaintiff, because Dutga 
Ptasad had taken out execution of his dec- 
ree. Now such letter, if genuine, would 
be inconsistent with the allegation of the 
fabrication of the mortgage in suit by Daud 
Ali. The witness does not say what date 
the letter bore or that it was signed by the 
Hakim. . He says that he saw the letter 
three years ago, that is, some time in 
Pebrnary 1909. It is not shown that any 
decree of Durga Pra'^ad was in execution 
at that time. Besides it is difficult to sc50 
how the decree of Durga Prasad could ha 
defeated by the assignment of the mort- 
gagee rights of Nazir Ali to the plaintiff. 
The evidence of Ram C bander and Sheo 
Chand Rai is both inconclusive and unreli- 
able. The evidence of Sarup Narain, 
Pleader, is much too vague to base on an 
inference that Daud Ali fabricated the deed 
of 1895. We, therefore, hold that the mort- 
gage of 1895 was executed by Hakim Vila- 
yat Ali Khan. The arguments advanced for 
the defence against its genuineness are also, 
in our opinior^, of no force. The chief 
argument is the indebtedness of the 
Hakim at the time the mortgage 
was given. As there was no satisfac- 
tory evidence on the record about his 
financial condition, we remitted two issues 
to the lower Court for trial by which 
findings on the indebtedness of the Hakim 
and the value of his estate wore called 
for. 

The lower Court has now returned 
findings on the issues to the effect that 
the Hakim was indebted in 1895 to the 
extent of Rs. 89,000 including some doubt- 
ful debts, and that his estate at that tim^ 
was worth Es. 2,75,000. It has not been 
shown to us on behalf of the defence that 
the debts of the Hakim amounted to a 
larger sum than that found by the Court 
below. As to the valuation of his estate, 
even if the valuation arrived at by ihe 
lower Court be not accepted, that given by 
the defence would show that the Hakim 
was not in financial difficulties in 1895. 
According to the defence the value of the 
Hakim’s estate in 1895 was Rs* 1,77,682. 


It cannot be said that a man who has an 
estate of that value and is indebted to the 
extent of about Rs. 90,000 only creates a 
mortgage for Rs. 5,000 in order to defeat 
his creditors. The absence of any mention 
of the necessity for which the loan was 
taken id no ground for holding that the 
transaction was fictitious. A man of the 
position of the Hakim would not proclaim 
his private affairs by mentioning the need 
in the bond for raising the loan. The 
allegation that Nazir Ali was a man of no 
means has not been made out by the 
defence. It is true that four bonds have been 
produced on behalf of the defence which gu 
to show that Nazir Ali with some other 
persons from March 1895 to December 
1895 borrowed small sums. This evidence, 
if not explained would, no doubt, make it 
questionable whether Nazir Ali could 
advance such a large sum as R^, 5,000 in 
1895. Bat his brother, Ali Nabi, who 
has been examined in the case gives a 
satisfactoiy rx )lanation of the said Imncis. 
He says that his brother, who was Nazir 
in the Rampur State and through whom* 
the salaries of the petty officials of the 
State used to be paid, used to stand surety 
for the Fail] oCiciala when they raised small 
loans. The creditors always asked him to 
stand surety as he could guanxntee to them 
the re-payment of the loans by deducting 
from the salaries of the debtors the amount 
of the loans. Tne evidence of Daud Ali 
and Nazir Husain proves that consideration 
I)aS3ed on the mortgage in suit and, as we 
have said before, we s^o no reason to reject 
their evidence. Besides the mortgage was 
pat forward in 1908 in the life-time of the 
Hakim in execution of the decree against 
him by Durga Prasad and it was not denied 
by the Hakim. We hold that the mort- 
gage in suit was genuine and for considera- 
tion. 

As to the sale-deed of 1900 its execution 
is not disputed. The objection is that no 
consideration passed on it. Mumtaz 
Hussain, a marginal witness to the sale- 
deed in question, has been examined for 
the plaintiff and deposes to [the passing of 
consideration. He has not been believed 
by the lower Court, because in its opinion 
the sale of 1900 was a part of the fraud 
that originated with Daud Ali in 1895. 
The lower Court considered the evidence 
of Mumtaz Hussain not on its own merits, 
but in the light of the circumstances which 
in its opinion showed the mortgage tran- 
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gjiotion of 1895 to be ffaudelent. As it 
bas beoo shown that the said oircumatanoes 
do not ex^st and do not prove the transac- 
tion of 1895 to be fictitious, the objection 
to the evidence of Mumtaz Hussain 
disappears. We see no reason to discredit 
bis evidence and find it proved that oonsi*^ 
deration passed on the sale of 1900. 
Besides the failure of consideration on 
the sale in question would not defeat the 
claim of the plaintiff. The question of 
consideration on the sale is one that con- 
cerns the vendor of the plaintiff and his 
representatives have not denied the receipt 
erf oonsideratioUi The defendants-respon- 
dentg cannot raise the question in the 
present case, vide Ahmad-ud»din Khan v. 
Sikandar Begam (1). 

We, therefore, allow the appeal, reverse 
the decree of the lower Court and decree 
the claim of the plaintiff for the amount 
claimed up to the date of suit, with costs 
in both Courts including in this Court fees 
on the higher scale. In default the pro- 
perty will be sold. The usual decree under 
Order XXX IV, Rule 4, will be prepared. 
We allow six months from this date for 
the payment of the money. Interest at 
the contractual rate is allowed up to the 
date of payment. Considering the great 
delay in bringing the suit we allow no 
interest after the date fixed for payment. 

Appeal allowed. 

(1) [1896] 18 All. 266»=1896 A.W.N.52. 
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Richards, C. J., and BAj«BnJi, J. 

Niamat AH — Defendant-Appellant 

v. 

AH Baza and others — Plaintiffs-Res- 
pondents. 

First Appeal No. 131 of 1913, decided 
on 20th November 1914, from the deci- 
sion of the Dist. J., Farrukhabad, dated 
19th February 1913. 

Civil P. C. (5 of 1908), S. n-^Dispute about 
Mutwalliship on ground of relationship does not 
come under S. 92. 

Suits relating to disputes between parties as 
to who is entitled to be mutwalli on the ground 
of family relationship are not brought under 
Section 92 of the Civil Procedure Code. 

[P. 26, C. 1]. 

Tej Bahadur Sapru and A* Haidar — 
foiSiAppellant. 

Ahiul Baoof and Guizari Lai — for 
Respondents. 

1915-A. 4 


-lu this suit, which pur- 
ports to have been brought under the pro** 
visions of Section 92 of the Code of Civil 
Procedure, the plaintiffs claimed that the 
defendant should be removed from the 
mutwalliship of certain property, which 
was specified in lists A and B appended to 
the plaint, that the defendant should be 
called upon to furnish accounts and that a 
new trustee or trustees from the family of 
the original appropriator (one Wali XJllah) 
should be appointed. In the plaint are set 
forth the history of the waqf^ about which 
there appears to be nq doubt. One Maulvi 
Wali XJllah started an Arabic school of 
literature and Muhammadan jurisprudence 
in the oit>y of Farrukhabad about the year 
1808. He dedicated certain shops, which 
at presentfproduoe about Rs. 22 per men- 
sem, for the expenses. For a long time a 
man of the name of Syed Fazl Ali was de 
facto mutwalli. He made a further waqf 
of property worth about Rs. 7,500. He 
continued to be at least de facto mutwalli 
during tba remainder of his life and named 
his son, Inam Ali, to be mutwalli after his 
death. Inam Ali succeeded Fazl Ali and 
died on the 6th of February 1908. Fazl 
Ali, when making his dedication, provided 
that the descendants of Inam Ali should 
be the mutwallis of the entire endowment. 
After the death of Syed Inam Ali, who 
apparently died without issue, his brother 
Earamat Ali assumed the mutwalliship. 
Then followed some litigation, Earamat 
Ali brought a suit asking for a declaration 
that he was the lawful mutwalli of all the 
property. The Court of first instance 
decided in his favour. The principal 
plaintiff in the present suit, 'Syed Ali 
Raza was a party. Syed Ali Raza appealed 
and on the case coming before this Court 
the suit was withdrawn with liberty to 
bring a fresh suit. From the judgment it 
would seem that the Court had indicated 
that the evidence adduced by Earamat Ali 
was not sufficient to justify it in making 
#an affirmative declaration in his favour. 
No fresh suit was appArently brought 
owing to the death of Earamat Ali. On 
the death of Earamat Ali, which took place 
on the 23rd of August 1911, the present 
defendant, Niamat Ali became mutwalli 
under the guardianship of his niother, 
Musammat Tasliman. This was in accord- 
ance with a provision in thq Will pf 
Karamat Ali. The present suit was then 
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ingtituted on tlie 20th o{ February 1912. 
It must be noted here that there is no 
allegation in the plaint that there hag been 
any miaappropriation of trust funds or any 
breaoh of trust* It is not alleged that any 
scheme was required. The prayer is simply 
tor the removal of the defendant from the 
ofSoe of mvimalU and that some new 
trustee or trustees from the family of the 
original appropriator should be appointed. 

The Court below has made a decree 
removing the defendant from being trustee 
and has appointed the plaintiff » Syed Ali 
Baza, mutwalli. It has even given the 
costs of the suit against the defendant. 
Section 92 of the Code of Civil Procedure 
provides for a suit for certain reliefs in the 
Court of the District Judge in a case of an 
alleged breaoh ** of a trust created for 
public purposes of a charitable or 
religious nature or where the direction 
of the Court is deemed necessary for 
the administration of any such trust. Suits 
relating to disputes between parties 
as to who is entitled to be mutwalli on 
the ground of family relationship are not 
brought under this section. We have 
already pointed out that no breach of trust 
was alleged nor proved, nor was it shown 
in any way that the intervention of the 
Court was necessary. Assuming that 
Karamat Ali was legally entitled to be the 
mutwalli, an oflSce which he undoubtedly 
de facto enjoyed, he was entitled to ap- 
point his successor* It seems to us that 
the suit was entirely misconceived and 
ought not to have been entertained by the 
learned Judge. It is argued that there 
was no mutwalli and that the waqf pro- 
perty was derelict, and that accordingly 
the intervention of the Court was abso- 
lutely necessary. This is clearly not so. 
Karamat Ali was d6 facto mutwalli, and 
it was never decided that he was not also 
de jure so* As a matter of tact it clearly 
appears that the defendant did assume the 
office and apparently the trust property 
was being properly managed. It is said* 
that the defendant Niamat Ali is a minor. 
It is possible that he was a minor accord- 
ing to the Indian Majority Act, but it is by 
no means certain that he was a minor ac- 
oording to the Muhammadan Law, that is 
to say, that he bad not reached the years 
of puberty and discretion. In the Will of 
Karamat Ali, whiob was made before the 
present dispute arose, be is described as 
being a boy of 16 years of age. On the 


V. Kuba 1#18 

general merits of' the case it seems to ns 
that the present suit has very little* The 
defendant is the grandson of Fazl Ali» who 
made the last endowment the most subs-^ 
tantial portion of the waqf. Fazl Ali had 
for many years been at least de facto 
mutwalli of the endowment created by 
Wali Ullah, and the presumption would be 
that he was also de jure mutwalli* Accor- 
ding to the spirit of Muhammadan Law 
Niamat Ali, his grandson, would have the 
best right to be mutwalli. We need 
hardly say that if there is a breaoh of 
trust in the future, it will be open upon 
proper proof to get the mutwalli removed 
and a new trustee appointed. 

We allow the appeal, set aside the 
decree of the Court below and dismiss the 
plaintiffs* suit with costs in both Courts. 

Appeal Allowed. 
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TUDBALL, J. 

Mt. Niadri — Defendant-Appellant 

V. 

Kura and offers— Plaint iff s-Respon-^ 
dents. 

Second Appeal No. 615 of 1913, deci- 
ded on 4th December 1914, from the 
decision of the Addl. J., Meerut, dated 
19th April 1913. 

Hindu Law — Custom — Daughter not excluded 
from inheritance among Balayan Jats. 

There is no custom excluding a daughter from 
inheritance among Balayan Jats in Meerut 
Division. [P. 27, C. 2], 

Tej Bahadur Sapru and Durga Cha- 
ran Banerjee—tor Appellant. 

Sital Prasad Ghosh — for Respondents* 

Judgment. — This appeal arises out of 
a suit for possession of the estate of one 
Sher Singh, Jat. 

The plaintiffs-respondents are the nearest 
male agnates of Sher Singh, The defen- 
dant is the daughter of Sher Singh. The 
plaintiffs pleaded a special custom in their 
family, village, the neighbourhood and the 
caste, under which a daughter is excluded 
from inheritance. 

The Oourt of first instance, on the evi- 
dence, held that the custom alleged had 
not been established. 

The lower Appellate Court held that the 
evidence was sufficient to prove the exis- 
tence of the custom. 

The only point before me is whetfier 
taking the evidence as accepted by the 
Court below, it is sufficient in law to esta- 
blish an immemorial! invariable oustom. 
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There is no plea that the parties are not 
Hindus. The custom alleged is one at 
variance with the ordinary rule of Hindu 
Law and is both harsh and unnatural, and 
it lay on the plaintiffs to prove it by clear 
and cogent evidence. 

The parties are Balayan Jats and the 
story is that this class of Jats inhabit 84 
villages in the Meerut Division, that they 
came from Malanai in the Delhi District 
and are, therefore, Punjabi Jats as having 
come from the Punjab. 

The plaintiffs called in evidence some 
18 witnesses who mentioned 36 instances 
(«ome five or six from this very village) “of 
the custom having been followed. These 
were not supported by any documentary 
evidence relating to these instances. 

Fifteen Wajib-ul-araiz were produced. 
In only one of these was the daughter ex- 
pressly .excluded in terms, though the 
inference to be drawn from the others is 
that the daughter was to be excluded. 

Some six judgments were quoted in 
oases in which the custom was upheld, one 
*at least being connected with this very 
village. 

On the other hand the defendant also 
called witnesses who qu^ted instances 
(soma 4 or 5 from this very village) in 
which the daughter had inherited her 
father’s estate, one being in -the very 
family of the parties. Khewats were 
produced in support of this oral evidence 
to show that the instances were genuine, 
and not imaginery. 

Several judgments have also been 
quoted in oases in which it was held that 
the custom did not exist, the latest being 
that in First Appeal No. 173 of 1912 
[Mt^ Bhagwani v. Ktimhi Ram (1), to 
which I myself was a party] decided on 
16th June 1914. 

In regard to the claim that the plain- 
tiffs are Panjabi Jats (amoag whom the 
custom prevails) in thU they came from 
the Delhi Division, I need only point out 
that prior to the Mutiny B30ord of 1857 
the Delhi Division had never at any time 
formed part of the Punjab. Till then 
under the British Rule it was 'part of 
these Provinces and as far as can be dis- 
covered from historical records, it was not 
at any time included in the Punjab. What 
is now called the Punjab Province inclu- 
des a considerable area outstde the Punjab 

(1) %i Ind. Cas. 9ta. 


proper. Jats who lived in the Delhi 
District prior to the Mutiny were not 
and could not have been Punjabi Jats at 
that time. The Balayan Jats settled in 
the Meerut Division long long prior to the 
Mutiny. The claim to be called Punjabi 
Jats has no real basis in history. The 
lower Court started with a presumption 
that being Punjabi Jats, the Balayan 
Jats brought with them their own cus- 
toms from the Punjab, but they came not 
from the Punjab. Taking the evidence 
accepted by the lower Court the case is 

(1) that 36 instances one way and 24 
the other way have been established ; 

(2) that there are decisions in oases 
both ways : 

(3) that 15 Wajib^vl-araiz of the year 
1863 contain entries which support the 
plaintiffs and at least go to show that ever 
if there was no universal custom, at least 
there was a strong feeling among the Jats 
of this Province, in the 15 villages, that 
daughters should not be allowed to in- 
herit. 

But it must be proved that the ouston 
is at least both immemorial and invariabb 
before the Courts can uphold it, as it is a 
variance with the rule of Hindi Law. Il 
is impossible to siy in the state of the 
evidence that either of these two neoeS' 
sary qualifications has been proved, whei 
we find that in so large a proportion a 
instances the daughters have actually in 
herited within the memory of man. 

The evidence taken, as it stands, ii 
clearly insufficient to establish this ous 
tom. 

I allow the appeal, set aside the deore 
of the Ojurt below and restore that of th 
Court of first instance. The appellai 
will have her coats in both this and th 
lower Appellate Court, including in th 
Coart-fees on the higher scale. 

Appeal allowed. 
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Ohamibr and Piggott, JJ. 

Man SinjA— Decree-holder— Appellai 
v. 

Amantaka Prasad — Judgment-debtor 
Respondent. 

First Appeal No. 254 of 1914, deoidi 
on 15th December 1914, from the dei 
aion of the 2nd AddU Sub-Li Aligai 
dated ISth April 1914* 
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Transfer of Property Act (4 of 18S2), S. 52 — 
Auction-purchase in the interval of preliminary 
and final mortgage decree is pendente lite. 

The purchaser af a property in execution of a 
simple money deotee between the date of passing 
a preliminary deeree for sale under 0. XXXlV, 

R. 4, and a final decree under R. 5 of the Order 
in respect of the same property, is a purchaser 
peniente lite and is liable to the provisions of 

S. 52 of the Transfer of Property Act, and hia 

purdhasa cannot in any way afiect the rights 
obtained by the decree-holder -under the pre- 
liminary decree. [P, 28, C, 2J 

Oulzari Lai — for Appellant. 

Satish Chandra Ba'tmji — for Eespon- 
dont. 

Facts. — Kunwar Man Singh, the de- 
cree- holder, obtained a preliminary decree 
for sale under 0. XXXIV, E. 4, Civil 
Procedure Code, on 31st of May 1913, 
against Jaikiahore. Out of the many pro- 
perties involved in the decree, one was sold 
in execution of a simple money-decree on 
2l8t July 1913 and was purchased by the 
respondent, Amantaka Prasad. The final 
decree for sale under 0. XXXIV, R. 5, 
Civil Procedure Code, was passed on 6bh 
January 1914. The decree-holder applied 
for execution of the decree against Anantha 
Prasad as well and sought relief against 
him too. Amantaka Prasad objected to the 
Execution of the decree, contending that 
he was wrongly impleaded in the execu- 
tion proceedings and that his purchase was 
binding on the decree-holder. The lower 
Court allowed his objection and ordered 
his name to be struck ofi from the appli- 
cation. 

The decree-holder appealed to the High 
Court. 

Judgment. — This is a first appeal by a 
decree-holder in an execution case. A pre- 
liminary decree for sale under O. XXXIV, 
R. 4, Civil Procedure Code, was obtained 
onth6 3l8tof May 1913 against one Jai 
Kishore. Several properties were involved 
in this decree. Coe of these properties 
was put up for sale on the Slat J uly 
1913 in execution of a simple money decree 
and was purchased by the respondent, * 
Amantaka Prasad. The firtal decree for 
sale under Order XXXIV, Rule 5, Civil 
Procedure Code, was passed on the 6th of 
January 1914. In applying for execution 
of this decree the decree-holder named 
Amantaka Prasad as one of the persons 
against whom relief was sought and notice 
was issued to Amintaka Prasad aeoordiag- 
ly. Tne latter appeared in Court, present- 
ing a petition of objeotionsi in the ooucae 


of which he did not content himself with 
alleging that he had been wrongly im- 
pleaded in the execution proceedings but 
claimed further that, by reason of certain 
events, his purchase was in some Way or 
other binding on the decree-holder, so that 
the property purchased by him ought not 
to have been put up for sale. In dealing 
with this matter the Court below has con- 
tented itself With saying that the decree- 
holder might have impleaded Amantaka 
Prasad in the interval between the preli- 
minary decree for sale and the decree 
absolute* As he has not done so, he was 
not justified in trying to bring Amantaka 
Prasad on the record as the legal repre- 
sentative of the judgment-debtor in subse- 
quent execution prooeedi^igs. The formal 
order which followed was to the effect 
that Amantaka Prasad’s objection iS 
allowed, and his name be struck off the 
application for execution and the execu- 
tion proceedings. As it stands, this order 
appears to be one that the property in 
Mouza Yahiapur involved in Amantakj^ 
Prasad’s objection should not be put up 
for sale m execution of the decree. If 
this be the effect of the order, it seems to 
us that it was clearly wrong ; but we are 
informed that it has not been interpreted 
in this sense and the property has actually 
been sold. Whether this be so or not, 
we think it advisable to amend th® formal 
order lest it should give rise to difficulty 
hereafter. In our view Amantaka Prasad 
was a purchaser pendente hte pure and 
simple. He was liable to the provisiohs 
of Section 52 of the Transfer of Property 
Act (IV of 1882) and his purchase 
could not in any way affect the rights 
obtained by the present appellant under 
the preliminary decree for sale. A case 
in many respects similar to the present) 
though somewhat stronger, decided by 
their Lordships of the Privy Council, is 
that of Faiyjz Humia Khan v. Prag 
Narain (1). If the appellant now before 
us has made any mistake, it has been in 
seeking to implead Amantaka Prasad at all 
in the execution proseedings. He does 
not admit that Amantaka Prasad acquired 
any title under his auction-purchase, and 
consequently should not have attempted 
to treat him aS the legal representative pf 
the judgment-debtor. If Amantaka Pras^ 


(1) (1907) 29 AU. 339a34 LA, 102-10 O.C. 8U 
(P.C.) 



i0l8 CotiLfiO^OB OF BBHABBS V. SfllAtf t)AS AttiliAlllid 


haa ohosen of big own aooord to oome into 
Courti as a person in posaession of pro- 
perty which was in danger of being sold 
in execution of a decree, and asked the 
Court to adjudicate on the matter^ he 
might have been entitled to a hearing. 
As the case stands, we think that that 
portion of the lower Court’s order which 
simply directed the name of the appellant 
to be struck off the file of the execution 
proceedings was correct. We so far allow 
the appeal that we amend the formal order 
of the Court by directing that the first few 
words of that order shall run thus, namely, 
^tbat the objections be so far allowed that 
the name of Amantaka Prasad be struck 
off, et cetera, et cetera." In other respects 
the appeal is dismissed. We leave the 
parties in this Court to pay their own 
costs. 

Appeal partly allowed- 
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TUDBALIi, J. 

Chet Bam — Plaintiff-Appellant 

V. 

Sahaba and others — Dofendants-Res- 
pondents. 

Civil Revn. No. 153 of 1913, decided 
on 8th January 1915, from the decree of 
the Sm. 0. Court J., Bulandshahr, dated 
22ad Sept. 1913. 

Agra Tenancy Act {% o/1901), S, 79 (1) (h)-^Suit 
under S. 79 (1) (6) for damages for crops on 
wrongful dispossession lies in revenue court- 
Section 79 (1) (&} of the Agra Tenancy Act 
entitles a plaintiff to recover the value of any 
crop which has been wrongfully removed by the 
defendant as one of the resultant damages of 
wrongful dispossession. [P. 29, C. 2.] 

Therefore, a suit for compensation for the 
value of the crops which were wrongfully re- 
moved is a suit for compensation for illegal 
ejectment by a tenant against his landlord and 
should be brought in a Revenue Court. 

[P. 29, C. I,] 

Girdhari Lai Agarwala — for Appel- 
lant. 

Judgment. — The plaintiff is a person 
who obtained a sub-lease from the defend- 
ants, the occupancy-tenants of the land. 
He sowed the land. The lessors trespass- 
ed on it and cut and removed his crops. 
He prosecuted them in the criminal Court 
charging them with oritaintiil t^fespass and 
ai 9 ault. One of them, ETiljit, was con- 
victed of these two offences and Wtoi fined 
Bs. 10. The plaintiff now brings a suit 
for oompdQdation br the value of the 


crops which were removed. The tower 
Court, that is, the Judge of the Court of 
Small Causes, has rejected the plaint, on 
the ground that the suit was one for com- 
pensation for illegal ejectment by a ten- 
ant against his landlord, and has returned 
it for presentation to the proper Court. 
The plaintiff applies in revision and con- 
tends that the suit is merely to recover 
the value of the property which was ille- 
gally taken by the defendants. It is clear 
that after the wrongful ejectment, the 
plaintiff was entitled to bring a suit to re- 
cover possession of the holding and also 
for compensation for wrongful disposses- 
sion under Section 79 Of the Tenancy 
Act. If compensation for wrongful dis- 
possession could cover and include the 
value of the crops removed by the defen- 
dants, then it is clear that the suit ought 
to have been brought in the Bevenue 
Court and not in the Court of Small 
Causes. It seems to me that clause (1] 
(6) of Section 79 would entitle the plain- 
tiff to recover the value of any crop which 
has been removed by the defendants as 
one of the resultant damages of wrongful 
dispossession. The suit, therefore, ought 
to have been brought in the Revenue 
Courli and the order of the Court below 
is quite Correct. This application is, 
therefore, rejected. I make no order as tc) 
costs, as the opposite party is unrepre- 
sented. 

Petition dismissed. 
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Chamier and Piggott, JJ. 

Collector of Benares amd another"^ 
Plaintiffs — Appellants 

V. 

Shiatn Das and -Defendants-**" 

Respondents. 

First Appeal No. 90 of 1914, decided on 
8th February 1915, from an order of the 
Sub-1.. Jaunpur, dated 2nd March 1914. 

Agra Tenancy Act (2 of 1901), S, 79---ConstrUC' 
tive^possession is no possession for purposes of 

A person who has been constructively in pos- 
session of a holding may be regarded as having 
been ejected within the meaning of Section 79 of 
the Tenancy Act and. therefore, must sue under 
that section if he wishes to recover possession of 
the holding. [p. 30. 0. l.J 

Ryves—lor Appellants. 

B E. O'Conor and Gokul Prasad— 
(ot Bespondente. 
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Jlld^iiieot, — This is an appeal against 
an order of the Subordinate Judge of 
Jaunpur, directing that the plaint be re- 
turned to the plaintiff for presentation to 
the proper Court. The Subordinate J udge 
was of opinion that the suit as brought 
was cognizable only by the Revenue 
Court* The only facts which need to be 
stated for our present purpose are that in 
1869 the ancestors of some of the defen- 
dants made a simple mortgage of the 
property in favour of the ancestor of Rai 
Sheo Prasad and Rai Sbambhu Prasad, 
who are represented in the present case by 
the Collector of Benares as Manager of 
the Court of Wards. A decree nisi for sale 
was obtained on the mortgage in February 
1901* An order absolute for sale ^vas pass- 
ed in April 1904. The property was put 
up for sale in March 1907, when it was 
purchased by Sheo Prasad and Shambhu 
Prasad, and the sale was confirmed in 
May 1907. In the plaint it is stated that 
the plaintiff’s endeavoured to obtain 
possession of the property in October 1907 
but were resisted by the defendants. Tbe 
cause of action is said to have arisen on 
October 3rd, 1907. The original mortgagors 
of the property wore fixed- rate tenants. 
The principal defendants to the suit are 
the zemindars of the land. On March 2l8t, 
1904, they obtained a decree for arrears of 
rent against the fixed-rate tenants and on 
May I4th, 1904, they obtained an order 
for their ejectment and in due course 
ejected them and took possession of the 
land. The plaintiffs in the present case 
claimed to have acquired the rights of the 
fixed-rate tenants and so to have become 
themselves fixed-rate tenants of the land. 
The Subordinate Judge was of opinion 
that this was a suit by tenants, who had 
been ejected otherwise than in accordance 
with the provisions of the Tenancy Act, 
against their land-holders for recovery of 
possession of a bolding within the meaning 
of Section 79 of tha Tenancy Act. From^ 
the facts stated above it appears that the* 
plaintiffs have never in fact held posses- 
sion of the land in suit. It has been held 
by this Court in several cases that a person 
who has been constructively m possession 
of a holding may be regarded as having 
been ejected within the meaning of Sec- 
tion 79 of the Tenancy Act and, therefore, 
must sue under that section, if he wishes 
to recover possession of the holding. W e 
imdiiQt review the rulings cited to us. 


idls 

for it seems to us quite clear that in the 
present ease it is impossible to hold that 
the plaintiffs have ever been even in 
constructive possession of the holding. 
The persons whose rights they claim 
to have acquired were ejected by the 
landlords in May 1904. The plain- 
tiffs did not purchase the property till 
March 1907 and they do not profess to 
have gone anv where near the pioperty till 
October 1907. As the plaintiffs do not 
assert that they have ever actually held 
possession of the land and it is impossible 
to hold that they have ever been even 
constructively in possession of the land, We 
cannot hold that they have been ejected 
within the meaning of S, 79. We express 
no opinion whatever on the merits of the 
case, but we are of opinion that the suit 
was maintainable in the Civil Court and 
that the order of the Subordinate Judge 
cannot be maintained. We allow this ap- 
peal, set aside the order of the Subordinate 
Judge and remand the case to the Subordi- 
nate Judge for trial according to law. Coats 
here and hitherto will be costs in the cause* 
and will include in this Court fees on the 
higher scale. 

Appeal allowed. 
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Chamier and PIGGOTT, JJ. 

Ahmad Raza Khan — Plaintiff — Ap- 
pellant 

V. 

Ram Lai and another — Dofondants — 
Respondents. 

Second Appeal No, 1514 of 1913, decid- 
ed on 16th Deeembar 1914, from the deci- 
sion of the 2 ad Addl. J., Aligarh, dated 
11th June 1913. 

Adverse possession by co~owmr^Burden lies on 
him to prove adverse fossession. 

There is a presumption that the possession of 
one oO'Owner is the possession of the other, and 
the burden lies on the co-owner setting up title 
by adverse possession to prove that he or bis 
predecessor had set up an adverse title to the 
other oo-owner’s share, to the knowl'*dge of the 
latter, more than twelve years before the insti- 
tution of the suit. IP. 32, C. 1.] 

Corea v. Appuhamy, (19l2) A. C. 230 foil and 
case law Ref. 

8. K. Dar — for Appellant. 

D. C. Banerji and Lachmi N'arain — 
for Rsspoadents. ^ 

Judgment* — This was a suit for posses- 
sion, by partition, of a half share in a small 
property, describadas Ihata NidhauSinght 
in the city of Kqil, and oonaiafaing appar- 
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ently of some waste land and the sites of a 
few houses. 

The property belonged formerly to two 
brothers, Nihal Singh and Bhawani Singh. 
The rights of the former passed to his 
three grandsons who in May 1909, alleging 
that they were owners of the whole pro- 
perty, sold the whole to the appellant. The 
appellant admits, however, that by his 
purchase he acquired only a half share in 
the property. The rights of Bhawani 
Singh in the other half passed to his son, 
Mathura Prasad, and later in execution of 
a decree against Mathura Prasad were sold 
tq two persons who in August 1909 trans- 
ferred them to the respondents. 

The appellant’s case is that he was in 
possession of his half share till March 1911 
when the respondents denied his title. The 
defence was that the appellant or the per- 
sons through whom he claims have not 
been in possession of the share within 
twelve years of this suit, and that^the res- 
pondents have been in adverse possession 
of the same for more than that period. 

* The Munsif found that as the appellant 
had failed to prove possession within twelve 
years the suit failed, although the respond- 
ents had failed to prove adverse possession 
by them for more than a very short time. 
On appeal the Additional District Judge 
agreed with the Munsif that the appellant 
had failed to prove possession within limi- 
tation, and, therefore, held that the suit 
had been rightly dismissed. He went on 
to hold that as the possession of one of two 
oo*owner8 could not be regarded as the 
possession of the other oo-owncr, the pos- 
session of the respondents must be held to 
have been adverse to the appellant. 

In second appeal the learned Vakil for 
the appellant did not dispute the correct- 
ness of the rule laid down in Jafar 
Husain v. Mashuq Ali (1), that where a 
suit for possession of immoveable property 
is resisted by a plea of adverse possession 
for more than twelve years, the question 
of limitation becomes a question of title, 
and it lies upon the plaintiff in the first 
instance to give satisfactory prima fade 
evidence of possession within twelve years 
of the suit ; but he contended that as the 
appellant and the respondents are, as their 
p^pdecessors were, co-owners, or as English 
lawyers would say tenants-in-common, of 
the property, the possession of the respon- 


dents was in law that of their oo-owneTf 
the appellant, and, therefore, the suit must 
be held to have been brought within time 
as the respondents have not proved ouster 
or anything equivalent to ouster of the 
appellant. Many oases were cited in 
support of this contention including that of 
Jogendra Nath v. Baladeh Das (2), which 
seems to go the whole length of this 
contention. 

The learned Vakil for the respondents 
referred us to a number of cases, including 
two decided by single Judges of this Court, 
namely, Daha v. Rohtagi Mai (3) and 
Chiranji Mai v. Nathia (4), which are 
not distinguishable in principle from the 
case now before us and certainly support 
the contention advanced on behalf of the 
respondents. 

We are relieved from the necessity of 
discussing these oases, for it seems to us 
that the question is covered by the decision 
of their Lordships of the Privy Council in 
a Ceylon case to which our attention was 
drawn after the conclusion of the argu- 
ments, namely, that of Corea v. Appu- 
hamy (5). The plrJntiff in the suit had 
acquired the rights of Balohamy, a 
daughter of a man named Elias, who died 
in 1878 leaving as his heirs Balohamy, two 
other daughters, and a son named 
Iseris, the priccipal defendant to the 
suit. Iseris was in jail when bis 
father died. He came out in December 1878 
and took possession of the whole of the 
property belonging to himself and his 
sisters. Balohamy sued for possession in 
1908 and Iseris pleaded adverse possession 
for more than the prescribed period. The 
plaintiff tried to prove an acknowledgment 
of her title by Iseris but failed. Iseris 
proved only long continued possession on 
his part of the whole property. The Ceylon 
Courts decided in favour of the defendant, 
but their decisions were reversed by the 
Privy Council. It appears to us that the 
ground upon which their Lordships decided 
in favour of the plaintiff has no reference 
to the special terms of the Ceylon Ordi- 
nance. It was that the possession of Iseris 


(2) [1908] 33 Cal. 961 = 12 0. W. N. 127=6 Ct 
L. J. 736. 

(3) [1906] 28 AH. 479=3 A. L. J. 334=A. W. N 
(1906) 95. 

(4) [1907] 4 A. L. J. 437= A. W. N. (1907) 195. 

(5) [1912] A. 0. 230=81 L. J. P. C. 151 = 105 
L. T. 886. 


(1)[1892] 14 AH. 193=(1892) A. W.N. 55. 
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was in law the poseeesion of hie oo^wnera 
and that nothing short of ouster or some- 
thing equivalent to ouster oould put an end 
to that possession. Even the fact that 
Iseris had for years pretended that be was 
sole heir of bis father and bad sworn that 
the plaintiff was not his sister at all, was 
not considered to justify a presumption of 
ouster. 

The case before the Privy Council was a 
much stronger case than the one now 
before us. Here there is nothing to ^how 
that the respondents denied the appellant’s 
title till shortly before the suit was 
brought, and there is nothing to show that 
the respondents’ predecessors-in-title ever 
laid claim to more than a half share in the 
property. On the contrary they did not 
attempt to transfer to the respondents more 
than a balfshare. In these oiroumstanoes it 
must be presumed that when the respon- 
dents took possession of the whole pro- 
perty they did so for themselves and their 
co-owner. 

The judgment of their Lordships recog- 
nizes that there may be cases of an excep- 
tional nature in which ouster may be pre- 
sumed, but wo can discover no grounds 
whatever for treating this case as falling in 
that category. On the contrary, as already 
pointed out, the respondents* vendors 
seem to have laid claim to no more than 
a half share in the property though they 
may have been in possession of the whole. 

In our opinion the appellant was entitl- 
ed to rely upon the presumption that pos- 
session was held by the respondents and 
their predecessors-in-title on his behalf 
and it lay upon the respondents to prove 
that they or their predecessors had set up 
an adverse title to the appellant’s share 
to the knowledge of the appellant more 
than twelve years before the suit. This 
they failed to do. 

We allow this appeal, set aside the 
decree of the lower Appellate Court and 
remand the case to that Court for decision 
on the merits. Costs of this ai^peal will 
be costs in the cause. 

Appeal allowed ; Case remanded. 
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Ra pique, J. 

Jadunandan and others — Pluntiffg- 
Appellants 

V. 

Sheobalak — Defendant-Respondent. 

Second Appeal No. 451 of 1914, decid- 
ed on 19lih February 1915, from the deci- 
sion of the Diet. .T,, Oawnpore. 

Civil P.O. {5 0 / 19(B), O. 23, R. l-~8uitdia- 
missed by agreement of parties without Court's 
permission to bnng fresh suit'^Fresh suit ie 
barred on same cause of action, 

A suit for profits was dismissed on a joint ap- 
plication of the parties on the ground that the 
dispute between the parties had been referred to 
arbitration. The plalntifi did not ask the Court 
for permission to bring a fresh suit in case the 
arbitration fell through : 

Held, that a second suit for profits for the 
same years was barred by the provisions of Or- 
der XXIII, Rule 1 of the Civil Procedure Code. 

[P. 33. C. 2.] 

30 All. 279, foil. (1865) Bourke. A. 0. 0. 62, ref. 

Oulzari LaZ-^for Appellant. 

Kailas Nath Katju for Tej Bahadur 
Sapru — for Respondent. 

Judgment. — This appeal arises out of 
a suit for the recovery of profits. The’ 
plaintiff B-appellants are co-sharers and the 
defendant-respondent is the lambadar in 
the village of Arjunpur. The plaintiffs 
sued for the recovery of profits from 1317 
to 1319 Fasli. One of the pleas in de- 
fence was that the claim was barred under 
clauss (3) of Rule 1, Order XXIII. The 
learned Assistant Collector, in whose court 
the suit was filed, disallowed this plea and 
disposed of the case on the merits. On 
appeal the learned Districit Judge held 
that the claim was barred under Order 
XXIII, Rule 1, clause (3), and accordingly 
reversed the decree of the first Court. The 
plaintiffs have come up in appeal to this 
Court, and the only point raised in this 
appeal is whether their claim is barred 
under the order mentioned above. It ap-» 
pears that the plaintiffs had brought a 
similar suit in 1912 against the same de- 
fendant for the recovery of profits for the 
three years now in suit. During the pen- 
dency of the former suit, both parties filed 
a joint application to the Assistant 
Collector asking for the dismissal of the 
suit, on the ground that the matters in 
dispute between them, both the claim for 
profits and other mattersi had been referred 
to arbitration. The plaintiffs did not take 
the precaution of asking the Court then to 
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allow them to bring a fresh suit in respect 
of the profits of 1317 to 1319 Fasli in 
case the arbitration fell through. The 
joint application of both parties waa allow- 
ed and the suit was dismissed on the 20th 
of September 1912. The arbitrators men- 
tioned by the parties for some reason or 
other declined to decide the dispute bet- 
ween tbenot On the 7th of April 1913t 
the suit out of which this appeal has 
arisen was instituted by the plaintiffs for 
recovery of profits for 1317 to 1319 Fasli. 
The cause of action alleged in the plaint 
of the present case is the same as that 
given in the plaint of the former case, 
namely, the dates on which the plaintiffs 
become entitled to recover the profits from 
the larnbardar. It is true that the plain- 
tiffs allege in their plaint that the arbit^ 
ration has fallen through; but they do not 
state that the failure of the arbitration 
has given them a fresh cause of action • 
They, however, contended that their real 
cause of action accrued on the failure of 
the arbitrators to decide the disputes 
Preferred to them. The present suit is, 
therefore, based on a cause of action diffe- 
rent from that alleged in the former suit. 
Moreover, it is said that as the defendant 
had joined in the application with 
the plaintiffs in asking the Court to dismiss 
the claim, Order XXIII, Buie 1, clause 
(3), does not apply. In support of 
this last contention they rely on the 
case of Juggobundo G hatter jee v. Watson 
& Co, (1). That case was decided under 
Section 67 of Act VIII of 1859. One of the 
learned Judges in that case remarked: — 
*^The section only applies when the plain- 
tiff withdraws his suit without the consent 
of the defendants and then renews it with- 
out a cause and that it is intended to pre- 
vent bis doing so ad libitum. The result of 
applying the section quoted to 
the present case is so startling as 
to show that the section does not 
contemplate such a case as this," The 
case relied upon by the plaintiffs-ap- 
pellants no doubt supports their contention. 
But on the other hand there is a case of 
this Court, namely that of Niaz Ahmad 
V. Abdul Hamid (2), which is in favour of 
the contention of the respondent that 
where a case was withdrawn by the plain* 
tiff wi thout obtaining any permission to 

(1) (1865) Bourke, A. 0. C. 162. 

(S) (1908) 30 All. 979=6 A. L. J. 278 = 1908 
A..W.N.131. 

1915-A. 5 


bring a fresh suit, a subsequent suit on the 
same cause of action in respect of the same 
property is barred. It seems to me that 
the language of 0. XXIII does not make 
any difference as to whether the applica- 
tion for withdrawal is made solely by the 
plaintiff or is made jointly by the plaintiff 
and the defendant. In the present case the 
defendant joining with the plaintiffs in 
asking the Court to dismiss the suit with* 
out any reservation would not bar the 
operation of the provisions of 0. XXIII, 
Code of Civil Procedure. The contention 
that the present suit is based on a differ- 
ent cause of action is not borne out by th^ 
statement made in the plaint. It is distinct- 
ly told in the plaint that the cause of 
action accrued on certain dates, that is, 
dates on which the plaintiffs became en- 
titled to claim their share of the profits 
from the defendant. In my judgment the 
decree of the lower Appellate Court is 
correct. The appeal fails and is dismissed 
with costs. 

Appeal dismissed, 
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Full Bench. 

Knox, Chamibk and Piggott, JJ. 

In re Stamp Reference, 

Stamp Reference by the Board of 
Revenue, decided on 26th November 1914. 

stamp Act (2 of 1899), Ss, 56 and re» 

ference with respect to imaginary documents 
Ites, 

Under Section 56 of the Stamp Act, the High 
Court can deal only with those instruments 
which are already in existence and which have 
been made the subject of action by the Collector, 
and not with such instruments as are not in 
existence. [P. 34, C, 1.] 

A, E, Ryves — for the Crown. 

Oedbr of Rbpbrenob. 

Under Section 17 of the Bundelkhand 
Alienation of L^nd Act (II of 1903) when 
a Civil Court passes a decree against a 
member of an agrioultural tribe on a 
mortgage made before the Act came into 
force, the decree is sent to the Collector 
*who shall offer the decree-holder a mort- 
gage in form (a) or (b) in full satisfaction 
of the decree. The question for the ruling 
of the High Court is whether such a 
mortgage requires to be registered and 
stamped or not. The Board think that 
neither registration nor stamping is re- 
quired because (a) if the mortgage is 
executed on behalf of Government it is 
exempt from stamp duty under Section 3 
(Ij of the Stamp Act, (b) if this view 
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inoorrect the transaction is not a new one 
between the parties and it would be highly 
inequitable to demand double stamp duty 
on it. The Board think that it is a subeti* 
tuted transaction effected by the Court's 
order. It is probable that the Collector 
when acting under Section 17 is a Court 
and that the mortgage is really the order 
of a Court, which does not require regis- 
tration or stamping. This seems to be 
probably the reason why a mortgage under 
Section 17 is not mentioned in item 20 of 
Appendix 0 to the Stamp Manual. 

Judgment.—In reply to our order 
dated the Sth of July 1914, the Secretary 
to the Board of Revenue sends us a sample 
form of mortgage under Section 6A of the 
Bundelkhand Alienation of Land Act and 
adds that there are no sample forms under 
Section 6B. We underatand from this 
reply that the reference made to us does 
not refer to a particular deed in existence 
but to some deed which may or may not 
hereafter come into existence. Section 5G 
of the Stamp Act confers upon this Court 
power to deal with instruments which are 
already in existence and which have been 
made the subject of action by the Collector 
acting under Sections 31, 40 and 41 of Act 
II of 1899. The Board have sent on the 
reference under Section 57 of the above- 
named Act. Comparing the language of 
Section 56 with that of Section 57, we are 
of opinion that Section 57 contemplates a 
decision being given under oiroumstances 
and upon documents of the same nature 
as those referred to in Section 56 of the 
Act. The present case falls under neither 
of these Sections. We have no juris- 
diction to give any opinion upon docu- 
ments other than those already mentioned. 
We, therefore, direct that this our judg- 
ment be returned to the Board of Bevenue 
for their information. 
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Riohabdb, O.J. and BanebJi, J. 

Budhu and others — Defendants — Ap- 

pellwts 

V. 

Dewan and others — Plaintiffs — Respon- 
dents. 

Letters Patent Appeal No. 72 of 1914, 
decided on 11th February 1915, from the 
decision of Sundar Lai, J. reported in 
A.LR. 1914 All. 521. 

Limitation Act (9 c\f 1908), S. S^ounsel^s 
negligence heH to H not cause {Per 


Richards, C. J.) Chunsel is liable to client for 
his neglect* 

The neglect of the Legal Practitioner engaged 
is not to be deemed a suffioient reason for ad- 
f mitting an appeal or application after the time 
prescribed by law. [P, 36, C. 1 J 

Where an appeal was filed to the District 
Judge 37 days beyond time and no explanation 
was given of the delay except that instructions 
had been given in time to a Barrister together 
with Rs. 40 for the purposes of filing the appeal, 
hut be failed to file, and the District Judge ad- 
mitted the appeal : 

Held^ that the Judge had not exercised a judi- 
cial discretion in allowing the appeal to be filed 
after time. [P. 34, 0. 2.] 

Vox Richards, C,J . — If it is shown that an 
Advocate who is a Barrister or other profes- 
sional gentleman received and accepted instruc- 
tions to file an appeal or make an appHoation 
and the client lost his right to appeal or 
make the application as the result of the negli- 
gence of the Barrister or Practitioner to file 
the appeal or application within time, such 
Barrister or Vakil is liable to his client in a 
Court of Law, [P. 35 ^ c. l.j 

i?. K, Sorabji — for Appellants. 

Tej Bahadur Sapru—iot Respondents. 

Richdrds, C. J. The facts connected 
with this appeal are fully reported [See 
Dewan v. Buddhu (1)], It appears that 
a suit was brought before the Additional 
Subordinate J udge claiming damages for 
malicious prosecution. The suit was 
decreed in part on the 2nd of December 
1912. Copies of the decree and judgment 
were delivered to the defendant on the 
lOfch of December. The defendant had 
up to the 3rd of January 1913 to appeal 
to the District Judge. No appeal was 
filed until thirty-seven days after that date. 
An application was then made to admit 
the appeal though late. The appeal was 
admitted. The only facts that the learned 
District Judge had - before him when ad- 
mitting the appeal were set forth in an 
affidavit, in which it was stated that in- 
structions had been given to Mr. Weston, 
a Barrister, together with a sum of Rs. 40 
for the purpose of filing an appeal. No 
affidavit of Mr. Weston, was filed. No 
explanation was given why Mr. Weston 
did not file the appeal. Nor was it even 
alleged that the non-filing of the appeal to 
the District Judge was due to Mr. Wes- 
ton’s negligence. Under these oiroum* 
stances the learned Judge of this Court 
considered that the District Judge had 
not exercised a judicial discretion when 
allowing the appeal to be filed after time. 
I do not think tbat we would be justified 
in setting aside the decree of this Court. 

(1) A,I.R. 1914 All. 521-25 I.C.lo; 
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Even if fche non-filing of the appeal 
were due to the neglect of Mr. Weston, 
the Court could hardly lay down a general 
rule that the neglect of tbe legal 
practitioner engaged is always to be deem- 
ed a sufficient reason for admitting an 
appeal, or applicatiouf after the time pres- 
cribed by law. 

It is suggested that if that appeal is not 
admitted, tbe client has no remedy because 
no suit lies against a Barrister for neglect. 

I do not at all agree to this suggestion. 

I do not wish to be taken as expressing 
any opinion as to whether or not Mr. 
Weston was negligent. It may have been 
that he got some special instructions from 
his client as to the filing of the appeal. 
But in my opinion if it was shown that 
an Advocate who is a Barrister or other 
professional gentleman received and ao^ 
cepted instructions to file an appeal or 
make an application and the client lost 
his right to appeal or make the application 
as the result of the negligence of the 
^Barrister or practitioner to file the appeal 
or application within time, such Barrister 
or Vakil would be liable to his client in a 
Court of Law. 

I would dismiss the appeal, 

Baaerji, J. — I also am of opinion that 
the appeal should be dismissed. The 
learned Judge in the Court belo v did not 
subject the reason alleged for the delay of 
thirty-seven days in the filing of the appeal 
to such scrutiny as he was bound to do. 
He must, therefore, be taken not to have 
exercised a judicial discretion in admitting 
the appeal beyond time. On this ground 
alone 1 would hold that the learned Judge 
of this Court was justified in reversing 
the decision of the learned District Judge. 
1 do not think it necessary to ex^jrass any 
opinion on the other point touched upon 
by the learned Chief Justice in his judg- 
ment. 

By the Court. — The order of the Court 
is that the appeal is dismissed with coats. 

Appeal dismissed, 
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OhAMIER and PiGGOTT, JJ. * 

Abdul Haq and another — Defendants- 
Appellants 

• V. 

Datti Lai and another — Plaintiffs — 
Respondents. 

Second Appeal No. 1568 at 1915, de- 
oidedon 3rd Deoembar 1914, from the 


decision of Sm. C. Court J., Allahabad, 
dated 30th June 1913. 

Transfer of Property Act (4 of 1882), S. 108 
{f)--‘Rights of occupier of house in abadi 
qassaban in village Atarsmya are transferable^ 

The rights of an occupier of a house in abadi 
qassaban t in Mohalla Atala, village Atarsuiyst, 
in Allahabad are those of a lessee holding under 
a building leaie, and as such are transferable. 

[P. 38, C. 1,1 

5, E, O'Canor and Zahur Ahmad — for 
Appellants. 

Tej Bahadur Sapru — for Respondent. 

J . — In this case the plaintiffs 
are the proprietors of a mahal in village 
Atarsuiya situated on the outskirts of the 
city of Allahabad. The second defendant, 
being the owner of a house situated in the 
plaintiffs' mahal, has executed a deed of 
sale transferring the same to the first 
defendant. In the suit as originally 
framed the plaintiffs simply claimed one* 
fourth of the sale price on the basis of their 
alleged customary rights as proprietors of 
the soil. The plaint was subsequently 
amended so as to claim another relief in 
the alternative. This was that the defen- 
dants should bo ordered to remove the 
materials of the house within a time to be 
fixed by the Court and that the plaintiffs 
should thereupon “be put in proprietary 
possession of tbe site in question together 
with the kacha built walls.” I think it 
worth while to lay stress at the outset on 
two points regarding the frame of the 
plaint. One is that the second relief is 
claimed only in the alternative, in case 
the first relief be not granted. The other 
is that the second defendant is described 
as “resident of Mohalla Atala, Allaha- 
bad city. “ The defendants filed a joint 
written statement. They put their case 
in various alternative forms, and some of 
their pleadings come perilously near deny- 
ing the title of the plaintiffs. They did, 
however, expressly admit that the plaintiffs 
are the proprietors of a certain mahal of 
village Atarsuiya and that they are 
fentitled to receive a ground-rent in respect 
of tbe land in suit, calculated at the rate 
of Ri. 10 per bigha. Nevertheless they 
pleaded that the house iu suit is situated 
in the city of Allahabad in a particular 
quarter of that city which was assigned, a 
little more than fifty years prior to the 
institution of the suit, by arrangemeni 
with Government and with the local land- 
holders (including tbe predeoessore-in-tiWe 
of the plaintiffs) for the residence of a 
colony of butoherSi and has ever since been 
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knowD by the designation of M<)hQll<i Atolo 
of Allahabad city, as stated in the plaint. 
They pleaded that the sites of houses in 
this mohalld are nob subjeot to the same 
oustonaaty law as the sites of houses 
oooupied by cultivating tenantsi or members 
of the village oommunityi in agricultural 
villages. More particularly, they pleaded 
that they were not subjeot to any custom 
affecting the purely agricultural portion of 
village Atarsuiya, under which the pro- 
prietors could claim one-fourth of the sale 
consideration on a transfer. Finally, they 
pleaded that the owners of houses in 
Mohalla Atala had an established right 
to transfer the houses themselves, and the 
right of residence therein, to whomsoever 
they pleased, and that the proprietors of 
the soil had no right to question any such 
transfer or to interfere with the owners 
of the bouses, so long as their ground-rent 
of Rs. 10 per bigha was duly paid. 

The learned Munsif of Allahabad before 
whom tbe suit was first tried, held that the 
tenure of the land in dispute (i. e,, the site 
of the house in question) “was subjeot to 
the same incidents as the village abadi land 
elsewhere, and that the defendants had 
failed to prove anything to the contrary/* 
He held further that a certain clause in 
the Wajib-ul-arz of Mauza Atarsuiya 
which recognized a right on the part of the 
zemindars to receive one-fourth .of the 
price, on sales of houses situated in that 
portion of the abadi not within the limits 
of Allahabad city, referred only to agricul- 
tural tenants, to which class tbe second 
defendant does not belong. On these 
findings he dismissed the claim for 
one-fourth of the sale price, but 

decreed the alternative claim for posses- 
sion of the site after removal of the 
materials. Tbe defendants appealed and tbe 
plaintiffs filed cross-objections with regard 
to tbe dismissal of their olaim for one- 
fourth of the sale price. What they 
meant by this I find it a little difficult to • 
understand. The plaint makes itperfeoily 
clear that the two reliefs ware claimed in 
the alternative. Evenif it oculd be suc- 
cessfully ooutendad on the evidence thit 
the plaintiffs ware entitled both to posses- 
sion of the site after removal of the 
materials and also to one-foucth of the 
sile price, it would bo a omplat o aus var 
that no such oise was sot up ia the pliiat> 
Iha lower Appellate Court in the first 


instance sent down certain issues for 
specific findings. Two of these issues 
relate to a very doubtful plea set up by 
the defendants, a plea not really consistent 
with other admissions in their written 
statement, that the land in suit had been 
granted to the predecossors-in-title of 
defendant No. 2 by the Government, and 
not by the zemindars of village Atarsuiya. 
In any case this point is now concluded 
against the defendants by an express find- 
ing of fact and was not pressed before us* 
The third issue remitted was in the follow- 
ing terms : — 

“Is the land in suit in the abadi of vil- 
lage Atarsuiya ? Or*in the abadi which is 
called in the Wajib-uharz as abadi shahrT^ 

On this issue there was a finding in 
favour of the plaintiffs which has been 
finally endorsed by the lower Appellate 
Court. The form of the issue requires to 
be correctly appreciated. It refers to the 
Wajib-id'Orz for village Atarsuiya pre- 
pared at the Settlement of 1875 A. D. 
This dooumect draws a distinction between 
that portion of the village area which is 
situated within the limits of Allahabad 
city and the porbion outside those limits. 
Tenants residing within the city are re- 
cognized as having a right of transfer in 
respect of their houses “ along with the 
sites,*' without reference to the zemindars. 
Tenants residing outside tbe limits of the 
oily may sell the materials of their houses 
after paying one-fourth of the sale price to 
the zemindars. The finding of the lower 
Appellate Court is that tbe land in suit is 
situated outside the limits of the city, as 
those limits were understood when the 
Settlement Beoord of 1875 was drawn 
up. I think it would be easy to criti- 
cise the reasons given for this finding. 
The learned Subordinate Judge has re- 
garded it as decisive that the site of the 
house in suit oan be shown to have 
bean cultivated land at tbs previous Sattle- 
ment of 1839, and that it was part of the 
area dealt with at tbe last partition of vil- 
lags Atarsuiya. Tae latter oiroumstanod is 
of no weight, unless auI until it be further 
shown that the village area recognized as 
within the oity limits at the Settlement of 
1375 was not also form illy apportioned 
bet ve^n the various new mahals formedpet 
the last partition. Tae former seems to me 
of very slight weight. I think, however, 
that I ftm bound tu treat tbe fiuding aa 
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one of fact and to deoline to re-oonsider it 
in second appeal I cannot stretch the find- 
ing beyond the ground actually covered by 
it We were asked to accept it as a find- 
ing of fact that the land in suit must be 
regarded as situated in a purely agricultural 
village, and» therefore, subject to all the 
presumptions of law which have been laid 
down, in various published decisions of this 
Court, as applicable to the sites of houses 
so situated* An issue of this sort has always 
been regarded in this Court as a mixed 
question of fact and of law. It is necessary 
to examine the facts actually found by the 
Court below, and thela to consider whether 
these justify the conclusions of law upon 
which the decision of that Court is based. 
There is, as both the Courts below have 
recognized, another portion of the Wajib- 
uUarz of 1875 which has an important 
bearing on the question in issue. In the 
eighth paragraph of that record reference 
is made to the butchers’ quarter (abadi 
Qar>saban)f in respect of which it is record- 
^ed that, inasmuch as the butchers were 
permitted to build upon land which had 
been under cultivation at the previous 
Settlement of 1839# they paid rent for the 
sites of their houses at a uniform rate of 
Rs. 10 per bighat which rent could not 
be reduced and was not liable to enhance- 
ment, except by order of some competent 
authority or Court. This entry requires to 
be considered in connection with other 
evidence on the record, not perhaps of 
great value in itself# but important as 
explaining the formation of this butchers’ 
quarter in village Atarsuiya. The follow- 
ing facts seem to have been treated by 
the lower Appellate Court as substantially 
established ; they were nob questioned in 
argument before us, and# I think, 1 am 
justified in treating them as established 
without discussing the precise evi denoa on 
which they rest. Sometime shortly after 
the Mutiny of 1857, the estates of one or 
more co-sharers in village Atarsuiya were 
confiscated by Government# on account of 
the disloyalty of the proprietors. The 
Government was, therefore, for a time a 
co-sharer in village Atarsuiya. At about 
the same time a question arose as to the 
advisability of settling the butchers of 
Allahabad in some convenient locality on 
the outskirts of the city. Negotiations 
most have taken place between the local 
iandholdersi the butchers and the Local 


Government# the latter probably acting 
both in its executive capacity and as one of 
the co-sharers in the village. The result 
was the arrangement referred to in the 
eighth paragraph of the Wa^ib-uharz of 
1875. A certain area previously under 
cultivation was given up by the proprietary 
body for the formation of the new abadi 
qassaban. The butchers# no doubt# built 
their own houses. They covenanted to pay 
a ground-rent of Rs. 10 per bigha to the 
proprietors of the soil. This seems to be 
a substantial rent ; I notice that the learn- 
ed Munsif was of opinion that it is con- 
siderably in excess of anything the pro- 
prietors could hope to obtain even now by 
letting this land for agricultural purposes. 
There was a covenant securing the per- 
manence of this rate of rent, unless it 
should be lowered or enhanced by some 
competent authority. This last expression 
is, no doubt, somewhat vague ; but it is 
impossible to interpret it as anything but 
a stipulation against arbitrary enhancement 
at the will and pleasure of the proprietors. 
The abadi qassaban thus formed is what 
is now known as the At ala Mohalla of 
Allahabad Oity# referred to in the plaint 
as the residence of defendant No. 2. It 
has long since been included within Muni- 
cipal limits. 

Taking these as the facts of the case, it 
seems to me idle to enter into a discussion 
of the principles involved in a series of 
decided cases of this Court which deal 
with the respective rights of proprietors 
of the soil and occupants of houses 
in purely agricultural villages. I accept# 
as already remarked, the finding 
of the Court below that the Wcdib-ul-arz 
of 1875 did not intend to include this 
butchers' quarter within the limits of Alla- 
habad oity, the abadi shahr as it then 
stood. Even so, it seems to me decidedly 
questionable whether a Court would be 
justified in applying to an area with such 
a history as the above the principles laid 
down for house-sites in purely agricultural 
villages. The decisions of this Court on 
which the plaintiffa-respondents rely all 
proceed on the assumption that# in the 
ordinary case of occupiers of house-sites in 
agricultural villages, there is no definite 
information forthcoming as to the circunough 
tances under which the site came to be 
occupied. If the occupiers of houses in 
such villages were to be treated^ in the 
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absence of positive evidence to the contra- 
ry as mere squatters^ it would Lecessarily* 
follow that twelve years* oooupation 
would give them an adverse title to the 
house-sites as against the proprietors of the 
village. It was felt that this would be 
monstrousy and would lead to all sorts of 
undesirable consequences. The only alter-, 
native was to regard the occupiers of 
houses in such villages as a peculiar kind 
of lioenseesr applying to their oise certain 
presumptions of law which could be 
based upon general and well-established 
custom. Now the tenure of a licensee is 
in its essence non-transferable, and the 
Beoords-of-Rights in thousands of villages 
in all parts of the Province could be refer- 
red to in support of the proposition that 
the right of residence enjoyed by the occu- 
piers of houses in ordinary village-sites 
was everywhere regarded as a right, heri- 
table no doubt, but not transferable. 

In the present case, wa have fairly 
dehnite informations as to the oircam- 
stances under which the predeoessors-in- 
interest of the second defendant came to 
occupy this site. The whole transaction 
by which this ^'abadi qassaban'' in village 
Atarsuiya came to be created, amounts on 
the face of it to a letting of the village 
on building leases at a uaiform ground rent, 
with a stipulation against arbitrary enhance- 
ment at the pleasure of proprietors. The 
contract is essentially one of lease ; and 
the rights of a lessee, in the absence of ex- 
press stipulation to the contrary, are in 
themselves transferable: vide the Transfer 
of Property Act (IV of 1882) y 8. 108 (/). 
The only real question to my mind is 
whether a stipulation to the contrary can 
be inferred from the evidence before us. I 
do not think so. Even the plaint in this 
case, as originally draftedy shows that the 
plaintiffs at first desired to bring their suit 
within the scope of the provision in the 
Wajib-uharz of 1875, which gives to 
tenants residing outside the city limits a 
right of transfer, subject to payment of 
one-fourth of the sale price to the pro- 
prietors of the soil. It was evidently after 
the plaint had been filed that a difficulty 
was felt by reason of the fact that this 
pas^ge of the Reoord-of-Rights refers to 
kashtharaUt a word which as it stands 
must be rendered ‘^cultivating tenants.*’ 
The plaintiffs then amended their claim so 
AS to ask for alternative reliefs. They said 
ia effect : — The second defendant is 


either a kashtkar in the sense in which 
this expression is used in the third para- 
graph of the Wajib-ul-^arz, or he is not 
If he isy he can transfer his house with the 
right of residence thereon, but he must 
pay us one-fourth of the sale price ; if he 
is not, he has no rights of transfer at all, 
and we claim forfeiture and possession of 
the soil, after the purchaser has removed 
the materials of the house.” It was only 
when they filed their objections in the 
lower Appellate Court that the plaintiffs 
for the first time suggested that the clause 
of the Wajib-ul-arz in question must be 
intarpratad as meaning that a kashtheSt 
residing outside the limits of the abadi 
shahr can only transfer the materials of 
his house without any right of residence 
in the house thus transferred, and even 
then must pay one-fourth of the sale price 
to the proprietors of the soil. The lower 
Appellate Court has very properly ignored 
this plea. Having come to the conclusion 
that the second of two alternative reliefs 
must be decreed, the learned Subordinate 
Judge contented himself with remarking 
that the question of the plaintiffs’ right to 
the first relief did nob arise, I note this 
point because I have felt some difficulty 
about the present position of the plaintiffs 
with regard to this first relief. They have 
filed no cross-objections in this Court, and 
are obviously precluded from claiming that 
both reliefs ought to have been decreed. 
Can they ask this Court to consider 
their claim to the first relief asked for, 
in the event of the Court’s holding 
them disentitled to the second ? I incline 
to the opinion that it is open to them to 
do so. Tae conclusion I come to on this 
point is that the plaintiffs have an argu- 
able case, but one which ought not to be 
accepted on the record as it stands. If 
the suit had gone to trial on the plaint as 
originally framed and upon issues arising 
only m respect of the claim for one^fourth 
of the sale price, I thipk it just possible 
that the Courts might have Gome to the 
omolusioQ that the word kashtkar an in 
this particular passage of the Wajib^uharz 
was not used in its strict sense of “culti- 
vating tenants,” but was intended to apply 
to all occupiers of houses situated outside 
the limits of the abadi shahr. As t^ 
case now stands, the question is much com- 
plicated by the fact that the plaintiffs 
have suooeeded in the Courts below upoa^ 
a precisely opposite oontintioui namely 
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thali the second defendant and the other 
butobers residing in the abadi gassaban 
are not kashtkars within the meaning of 
the Wojih-uhatz. If the second defen- 
dant, at Ideaee of the iand in 8tiit« baa in 
fact a transferable right in respect of the 
house in suit and the right of residence 
therein, it is for the plaintiffs to satisfy the 
Court that this right is subject to a provi- 
sion entitling the ground landlords to claim 
one-fourth of the sale price on each trans- 
fer. The pas@ in favour of a loose inter- 
pretation of the word ‘‘ kashtkaran ** is 
partly rebutted by the proof on the part of 
the defendants of several instances of 
transfers in which no claim seems to have 
been preferred by the landholders to any 
portion of the sale price* On the record as 
it stands, I am not prepared to dissent from 
the finding of the first Court that this 
particular provision of the Wajib-ul-arz 
refers to ^‘cultivating tenants*’ only, and 
does not affect the rights of the butchers 
occupying houses in the abadi gassaban. 

The rights of these butchers are, in my 
l3pinion, those of lessees holding under 
building leases, and in the absence of 
evidence to the contrary they must be held 
entitled to transfer their rights as such 
lessees. 

I would, therefore, set aside the decrees 
of both the Courts below and dismiss this 
suit with costs in all Courts, including in 
this Court foes on the higher scale. 

Chomier, J: — I agree. 

By the Court: — The appeal is allowed. 
The decrees of both the Courts below are 
set aside and the plaintiffs’ suit is dismissed 
with costs throughout including in this 
Court fees on the higher scale. 

Appeal allowed. 
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RiOHABDS, 0. J. AND Baneeji, j. 

Ham Naresh Lai and .Plain- 

tiffs — Appellants 

v. 

Sadhu Saran Lai and others — Defen- 
dants — Respondents. 

First Appeal No. 261 of 1913, decided 
On 4th March 1915, from the decision of 
the Sub. J.^ Ghazipur, dated 13feh March 
1913. 

Hindu Law-'-'Family settlement — In dispute 
between collaterals and widow and daughter's 
son, latter got proprittary possession from 
generation to generation* eld daughter's 
SQH got proprietary title ^ 


** Xu order to settle a dispute as to the prC* 
petty of a deceased Hindu a settlement was 
arrived at between the nearest collaterals of the 
deceased Hindu on the one side and his widow 
and his daughter as guardian of his daughter’s 
minor son, on the other, whereby the collaterals 
were put into immediate possession of a very 
substantial portion of the property of the 
deceased and the daughter’s son was put in 
absolute proprietary possession of the rest of 
the property in dispute “from generation to 
generation 

Held, that under the oiroumstances of the 
case the daughter's son acquired a full proprie- 
tary title in the property under tbe settlement. 

fP. 40, C. 1.] 

Sunder Lai and Tej Bahadur Sapru — 
for Appellants. 

Madan Mohan Malaviya, S. 0, Baner^ 
ji and Permeshwar Dayal—lot Respon- 
dents. 

Judgment. — This appeal arises out of 
a suit for possession. The claim seems an 
unjust one devoid of merit. The pedigree 
of the family will be found at page 11. 
The property which is in dispute belonged 
to one Manogilal. The plaintiffs are very 
distant reversioners being some seven 
degrees removed. Manogilal died in the 
year 1858 leaving a widow Musammat 
Dakho and a daughter Musammat Bskji 
Kunwar. Baji Kunwar had a son Aditj 
Prasad who left a widow Musammat Pran- 
pat Kunwar who died in the year 1911, 
The present suit was instituted on the 
27th of September 1912. Dakho Kunwar 
died in the year 1880. Her grandson. Adit 
Prasad, died also in 1880. It is not quite 
certain whether he died before or after his 
grandmother. Baji Kunwar died accord- 
ing to the plaintiffs in 1905. According 
to the defendants she died about 14 years 
before the institution of the suit. The 
plaintiffs’ claim is that upon the death of 
Manogilal the estate vested in his widow 
Musammat Dakho for the ordinary estate 
of a Hindu widow, that on her death it 
vested on her daughter, Musammat Baji 
Kunwar, and that accordingly the plain- 
stiffs, as revereionerSj became entitled upon 
her death, which, as we have mentioned 
above, is alleged by the plaintiffs to hav0 
taken place in the year 1905. It is somei 
what remarkable (even if we assume that 
this lady died in the year 1905) that the 
plaintiffs did not institute their suit until 
September 1912, which was about a year 
after the death of Musammat Pranpat, 
the widow of Adit Prasad. We find thct 
prior to the year 1879 there had been 
disputes as to the succession to the 
property between the persons who would 
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have bedn the apparent reversioners had 
the property descended in the way alleged 
by the plaintiffs and bad Musammat 
Dakho been in possession as a Hindu 
widow. The persons who then disputed 
were the sons and grandsons of one Subhao 
Singhf the plaintiffs all claim in this line 
of descent. These persons seen to have 
attempted to matre out that Manogilal was 
a member of a joint Hindu family with 
them at the time of his death. They 
apparently had failed in this attempt. A 
settlement, however, to avoid further 
litigation was arrived at between the then 
claimants and Mmammat Dakho and 
Musammat Eaji Kunwar acting on behalf 
of themselves and of Adit Prasad, who was 
then a minor. Under the terms of the 
settlement the then claimants, that is to 
say, the forefathers of the present 
plaintiffs, were put into immediate posses- 
sion of a very substantial portion of the 
property and Adit Prasad was put in 
absolute proprietary possession of the pro- 
petty in dispute “from generation to gene- 
ration." It is to claim this last mentioned 
property that the present suit has been 
instituted by the plaintiffs. We find that 
after this settlement mutation of names 
was effected in aooordanoe with the settle- 
ment in favour of Adit. Prasad and after his 
death in favour of his widow. The Court 
below has held that the widow of Manogi- 
lal accelerated the estate of Adit Prasad. 
It seems to us that having regard to the 
terms of the settlement this result was 
highly probable. It is a fair presumption 
from the manner in which the entry of 
names was made, that the devolution of the 
estate was so accelerated. As a matter of 
faot Adit and after him his widow oonti- 
Dued in possession; we have already point- 
ed out that this suit was not instituted 
until after the death of the widow of Adit. 
We find that litigation ensued in the year 
1884 and the compromise, referred to above, 
was the subject of that litigation and came 
before the High Court in an appeal. The 
High Court held on the 27th of November 
1888 that Adit Prasad acquired a full pro- 
prietary title in respect of the property 
dealt with by the agreement. If Adit Pra- 
sad did acquire proprietary possession, then 
the plaintiffs are not the reversioners to his 
estate. We agree with the finding of the 
Court below that Adit Prasad did acquire 
a full proprietary title in the property! and 
we entirely agree with the decision of the 


Court below and dismiss the appeal with 
costs inoiuding in ibis Court fees on the 
higher scale. Appeal dismissed^ 
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TudbaIjL, J. 

Kuer Sen and otAers— -Defendants—- 
Appellants 

v. 

Sukhkho — Plaintiff — Eespondent. 

Second Appeal No. 1527 of 1913, de- 
cided on 2lBt November, 1914, from the 
decree of the Sub-J., Bareilly. 

(a) Contract Act (9 o/ 1872), S. 2^’^Agreement 
not to divide share without vendor's consent fs 
not illegal* 

A condition imposed in a sale-deed that the 
vendees would not partition the share purchased 
without the consent of the vendor; is not opposed 
to public policy, as no right is absolutely given 
up, and the vendor is entitled to compensation 
for the breach of such condition.[P. 41, 0. 1 & 2.] 

(b) Damages — Measure — Amount fixed hg 

parties is proper-— Contract Act, S. 73. 

Where the parties have themselves fixed the 
value of their right, that amount is a proper 
measure of the damages sustained by a party. 

[P. 41,0. 2.] 

Brijnafh Vyas — for Appellants. 

Sital Prasad Ghosh — for Eespondent. 

Judgment The case for the plaintiff- 

respondent in this appeal was as follows* 
She stated that on the 12bh of July 1907 
she sold to Mihi Lai and Thakur Das cer- 
tain immoveable property for the sum of 
Bs. 900, that the vendees agreed in the 
sale-deed that they would not partition the 
share purchased without the consent of the 
plaintiff and that they also would not inter- 
fere with her retention of the post of 
lambardar^ that the two vendees represent- 
ed to her that the value of the oonoession 
they had made in regard to partition 
and lambardari was at least Bs. 250 
and asked her to forego that sum in their 
favour out of the purchase-money. She 
agreed to this and remitted Bs. 250, 
though at the time of the registration she 
admitted receipt of the full Bs, 900, that 
Thakur Das and Mihi Lai subsequently 
applied for partition of the share, that she 
Qbjeoted and after appeals to the Collector 
and the Commissioner the application for 
partition was dropped, that after the death 
of Thakur Das, who died childless, Mihi 
Lai had now applied for partition and the 
Bevenue Court, having acquiesced, it .^^as 
being carried out. ^ She, therefore, sued, 
primarily, for an injunction against Mihi Lai 
to restrain him from proceeding with the 
{>artitiQn and in the alteruative she claimed 
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Ibe sum of Bs. 250, stating it to be unpaid 
purchase-money. The Courts below have 
found the facts in favour of the plainti€ 
and they have granted her a decree for 
Bs. 250 ^us interest from the date of the 
sale, recoverable as unpaid purchase-money, 
by sale of the property in question. The 
defendants have come here in second 
appeal. They plead that the sum of 
250 was in no way unpaid purchase- 
money, that the plaintiff was not entitled 
to recover the money as saoh« that that 
portion of the contract relating to the 
right of partition was contrary to public 
pblicy and as such void and, therefore, not 
enforceable and the plaintiff is not entitled 
to recover anything at all. Stress is laid 
on Sections 23 and 28 of the Contract Act. 
Section 28, in my opinion, hardly applies. 
Section 23 possibly may apply. It is quite 
clear to me that the claim for Es. 250 can 
in no way be a claim for unpaid purchase- 
money. On the plaintiff’s own showing 
the purchase-money was Rs. 900, but 
owing to the persuasion of the vendees she 
actually remitted Rs. 250 out of the con- 
sideration for the property, in view of the 
fact that the vendees had agreed to the two 
conditions mentioned. This is equally 
clear from the fact that the plaintiff has 
stated that her cause of action arose not on 
the date of the sale, but on the date on 
which Mihi Lai applied to the Revenue 
Court for partition and the Revenue Court 
passed an order in his favour. There can- 
not be the slightest doubt that if Mihi 
Lai had not applied for partition, this suit 
would never have been brought. I note 
here that the prayer for injunction was 
dismissed by the Court below and it is not 
pressed in this Court. On the facts found 
it is clear that if the contract be not void, 
then the plaintiff is merely entitled to 
recover damages for the breach of the con- 
tract. 

In regard to the contract itself, so far as 
it relates to the partition, it is pleaded that 
such a contract is contrary to public policy, 
as it is a limitation of the right of owner- 
ship which passed under the sale-deed. 
Looking at the matter from all points of 
view, it seems to me that the meaning of 
the parties was only this much that in the 
life*^time of the plaintiff the vendees would 

I nof apply for partition except with her 
consent. No right was absolutely given up, 
and I am not prepared to hold that such a 
1915— A. 6 
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contract is against public policy and, 
therefore, void. It is a condition which 
would not be binding on the heirs of the 
vendee but as against Mihi Lai, I think the 
dondition is binding. The suit was insti- 
tuted as against him and the plaintiff, in 
my opinion, was clearly entitled to a decree 
for compensation. 

The question remains as to the proper 
measure of that compensation. On the 
facts found by the Court below, it is clear 
that the parties themselves had fixed the 
value of the right at Rs. 250 and that sum, 
in my opinion, will be a proper measure of 
the damages sustained. The plaintiff, 
therefore, is entitled to a decree for that 
sum, but she is not entitled to a decree for 
sale nor is she entitled to interest for 
any period prior to the breach of contract. 
I, therefore, allow the appeal to this 
extent that I modify the decree of the 
Court below and give the plaintiff a simple 
money-deoree for that sum of Rs. 250 plus 
interest at 6 per cent, per annum from 
June 25th, 1912, upto the date of pay- 
ment. In so far as the Courts below are 
concerned the plaintiff will have her costs 
in both those Courts. In so far as this 
Court is concerned the parties will pay 
their own costs. 

Decree modified, 
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Ohamibr and Piggott, JJ. 

Parbhu Dyal — Objector — Appellant 

V. 

Harcharan arid others — Deoree-hold- 
ers-iRespondents. 

Bx, First Appeal No. 6 of 1914, deci- 
ded on 3rd December 1914, from the 
decision of tbeSub-J., Muttra, dated 27th 
November 1913. 

Hindu Ldw — Gift'^BequeBt or gift to some 
to exclusion of other members creates separate 
interests when donees not heads of joint family 
— Hindu Ldw-~W%ll, 

^ Where the devisees or donees are only soma 
of the members of a joint Hindu family, and 
there is a clear intention to exclude the remain- 
ing members of the family and to confer on the 
devisees or donees interests to be held separate 
from any property which the joint family may 
happen to possess there is no ground for assum- 
ing that the devisees or donees were intended to 
hold the property at co-parceners in the sense of 
the Hindu Law, though it may well be otherwise ' 
when the devisees or donees are all the membtts 
or heads of a joint family. 10 I. 0. 565 Ref, 

(P. i4, C. 1, and 2.1 , 
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Sunder Lai — for Appellant, 

B. E. O'Conor and L. M. Banerjee — 
for Respondents. 

Ghamier, J. — The finn» of which the 
respondents to this appeal are the present 
proprietors^ brought a suit for Rs. 19,000 
odd in the Bombay High Court against the 
appellant, Farbhu Dyal, and his father, 
Ajudbia Prasad. The suit was dismissed 
against the appellant but was decreed 
against Ajudbia Prasad. In execution of 
their decree the respondents attached a 15- 
biswas share in Mouzah Badhar in the 
Muttra District, alleging that it was the 
property of Ajudhia Prasad. The appel- 
lant objected to the attachment, asserting 
that the whole of the share was his proper- 
ty and that his father had no interest 
whatever in it. 

The Court below has held that Ajudhia 
Prasad has an interest in the property as a 
member of a joint family consisting of 
himself and his sons, and that that interest 
is liable to attachment and pale in execu- 
tion of the respondents’ decree. It, there- 
fore, allowed the objection in part. Par- 
bhu Dyal bas appealed and the decree- 
holders-respondents have filed cross-objec- 
tions, Ajudhia Prasad is the adopted son 
of one Narain Das, a well-to-do Banya 
who carried on business in Muttra, Delhi, 
Hathras and elsewhere. In 1878 Narain 
Das bought a lO-Wsznas share in the vil- 
lage now in question. A few years later 
be built a temple in the village and 
dedicated half of the share to the upkeep 
of the same. He died jn January 1884 
and in September 1885 the remaining 10 
biswas of th^ village were taken over by 
bis representatives in lieu of a debt of 
B8.13,000 due to the deceased. A few days 
before he died, he made a Will which has 
been the subject of much discussion 
before us. After revoking previous Wills, 
he says that he has adopted Ajudhia Prasad 
but thinks that he is unfit to carry on the 
business, therefore, he makes the following 
arrangement 

1. Five men named are to be managers 
of the business of the different kothis and 
are to act under the instructions and 
supervision of his widow, Musammat Raj 
Koer, who is to be owner and esrecutriz 
{.malik^o^wasi)* 

2. The five men named are to carry on 
the business under the general orders of 
tha widow. In case of loss, actual or anti- 


cipated, the widow with the concurrence 
of the five men is authorised to close the 
whole or any part of the business. 

3. The widow is authorised to dismiss, 
suspend, or transfer servants. 

4. Each of the managers is to be moved 
on every year to another branch and 
accounts beWeen the branches are to be 
settled every year. The widow may dis- 
miss any of the managers for good cause, 
but only with the concurrence of the rest, 

5. Ajudhia Prasad is to have Rs. 25 per 
mensem, but the allowance may be in- 
creased by the widow with the concur- 
rence of the managers. On the occasion 6f 
a birth or death in his family something 
extra may be paid to him. 

6. Certain allowances are provided for 
his daughters. 

7. Certain sums are to be paid annually 
to the managers and the widow is autho- 
rised to increase the amounts in case of 
good service. 

8. Provision is made for the temple. 

9. The stock of the different kothis ii| 
said to be entered in the books. All the 
gold and silver ornaments are to be en- 
joyed by the widow. After her death the 
ornaments and all the property, movable 
and immovable, are to be disposed of as 
the widow may direct by Will made with 
the concurrence of the managers. 

10. All expenses of management, etc., 
are to be arranged for by the managers 
under the direction and with the concur- 
rence of the widow, 

11. Suits are to be brought in the name 
of the widow or any of the managers 
nominated by her, 

12. If any manager dies, the widow and 
the surviving managers are to appoint 
another. After the death of the widow 
the managers are to carry on the business. 
In the last resort the Government may 
arrange to carry on the business and give 
effect to the Will, but only if the widow 
and all the managers are dead or have 
declined to carry on. 

. 13. All the property specified at the 
foot of the Will, except houses Nos, 1 and 
5, and all property not entered in the list 
are declared to be the testator's own ac- 
quisitions. Ajudhia Prasad and his wife 
have no right to it and if they lay Uiny 
claim it is to be registered* 

In the description of the first house in 
the list, it is said that the house is anoes* 
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bral property but a kotha and a dalan in 
it are said to be self-aoquired by Narain 
Das. 

There is nothing to show that there 
was in the hands of Narain Das any anoes- 
tral property except the two houses. It 
was suggested that these houses should be 
regarded as the nucleus of the property 
amassed by Narain Das and, therefore, that 
the whole should be treated as the joint 
property of Narain Das, his son and grand- 
sons. Nothing of the kind seems to have 
been suggested in the Court below, and 
we have no evidence that either of the 
houses brought in any rent. In the oir- 
oumstances all the property left by Narain 
Das with the exception of the t ^o houses 
must be regarded as bis self-aoquired pro- 
perty. 

The appellant’s case is that the widow, 
Mmammat Raj Koer, became under the 
Will of her husband full proprietor of all 
the self-acquired property, that on Decem- 
ber 11th, 1897, she made a Will whereby 
she passed over Ajudhia Prasad and left 
ill the property to his three sons, Parbhu 
Dyal (the appellant), Damodar Das and 
Nityanand, as joint owners, that Damo- 
lar Das died in the life-fcime of Raj Koer 
mi tae disposition, therefore, took effect 
in favour of Parbhu Dyal and Nityanand, 
md that on the death of the latter in 
March 1900 Parbhu Dyal, the appellant, 
became by survivorship sole owner of the 
property and, therefore, no part of it can 
) e attached in execution of a decree 
iigainst his father. 

The respondents’ case is that the Will 
ht Narain Das does not confer on Musam- 
nat Baj Koer more than an estate for life 
pf the most and that on her death, the whole 
property devolved upon Ajudhia Prasad. 
They also contend that the alleged Will of 
Baj Koer has not been proved. 

The Court below has accepted the res- 
pondents’ contentions regarding the two 
Wills, but has held that the property de- 
volved upon Ajudhia Prasad and bis sons. 
Ihe learned Subordinate Judge seems to 
bave been under the impression that at least 
bwo sons of Ajudhia Prasad are living, but 
it is common ground that Parbhu Dyal 
done is now living. According to the find- 
ings of the Court below the interest of 
Ajudhia Prasad in the village is an undivided 
half of 15 biswas^ the remaining five 
bisioas being the property of the temple. 


At the hearing the respondents* learned 
Vakil said that he would be satisfied with 
a finding that only an undivided half of 15 
bisioas was liable to attachment in execu- 
tion of the respondents' decree. 

The Will of Narain Das is a most curious 
document and gives rise to a difficult ques- 
tion, whether he really intended to give Raj 
Koer full proprietary rights in his estate. 
Some of the provisions are hardly compati- 
ble with the view that he intended to give 
her full proprietary rights. The truth ap- 
pears to bo that in his desire to arrange for 
the proper conduct of the business which 
had been his idol, he overlooked the neces- 
sity for carefully defining the interest of the 
widow. On the whole, however, I incline 
to the view that the Will confers upon the 
widow a full proprietary estate and that the 
provisions which appear to make her de- 
pendent upon the five managers are not in- 
tended to out down her estate. But in the 
view which I take of some other questions 
in the case, the result appears to be practi- 
cally the same whether the widow of 
Narain Das took a full proprietary estate or 
only a life-interest. 

The Court below finds that the alleged 
Will of Raj Koer has not been proved. The 
Subordinate J udge thinks it suspicious that 
the Will was not registered and that it was 
not mentioned till 1902. He also thinks 
that it bears internal evidence of having 
been prepared to meet events which did not 
happen till after Raj Koer’s death and 
could not have been foreseen. I think that 
sufficient reason has not been given for 
rejecting this Will. It was mentioned and 
the date and purport of it were given in 
the written statement filed in the Bombay 
High Court in 1900 on behalf of Parbhu 
Dyal, and we find that less than a month 
after Raj Koer’s death a petition was pre. 
sented to the Revenue Authorities by 
Ajudhia Prasad’s wife. Ram Koer, on be- 
half of her minor sons, Parbhu Dyal and 
Nityanand, in which it was stated that the 
*two boys were the heirs of Raj Koer. A 
report to the same effect was made by the 
Patwari of the village and on April 25tb, 
1899, mutation of names was effected in 
their favour (see the copy of the order of 
that date and of the extract from the 
Khewat for 1306 Faslh which should be 
read with the extract from the Khewat for 
1305 Fasli.) It is true that on that occa- 
sion the Will of R g Koer is not aotoally 
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mentioned I bnt m the absenoe of snob a 
Will there was no reason for describing 
the two boys as heirs of Baj Koer. The 
Subordinate Judge does not refer at all to 
the evidence of the Paiwari^ Chi tar Mai, 
who swears that the Will was executed in 
his presence, nor to the evidence of Sita 
Bam taken on commission in the case in 
Bombay, nor to the evidence of Sita Ram’s 
son, Bam Nath, who swears that the 
Will is in the handwriting of his father 
and is signed by him at the foot* I see no 
reason for rejecting the evidence of those 
witnessfiS. Nor do I think that the Will 
bears internal evidence of having been 
fabricated* It is nob a matter for surprise 
that Raj Koer should wish to disinherit 
Ajudbia Prasad, considering that his adop- 
tive father had declined to leave any pro- 
perty to him and Ajudhia Prasad had 
failed to keep the business going. All 
Wills are not registered and in face of the 
evidence referred to, I am unable to re- 
ject the Will merely because it was not 
registered. 

As Damodar Das died in the life-time of 
Raj Koer the Will took effect in favour of 
the two surviving sons of Ajudhia Prasad, 
namely, Parbhu Dyal and Nityanand (the 
latter’s name is badly written in some of 
the documents and was actually read as 
Baldeo Dat by the Court Reader, but the 
name appears to be Nityanand). The ques- 
tion is whether on the death of Nityanand 
in March 1900 his interest passed to his 
father Ajudhia Prasad or to his brother 
Parbhu Dyal. It is clear that the devise to 
Parbhu Dyal and his brother was not 
intended to take effect in favour of them 
and their father, who was presumably joint 
with them ; but was it intended to confer 
upon them a joint interest with rights of 
survivorship inter se> A similar question 
arose in Kishofi Dubain v. Mundta 
Dubain (1) and it was hold that the fact 
that two devisees or donees of property 
were living in union as members of a joint 
Hindu family, was not necessarily a suffi- 
oient reason for holding that they took a 
joint estate with rights of survivorship 
intgr se. It appears to me that when the 
devisees or donees are only some of the 
members of a joint family and there is a 
clear intention, as in this ease, to exclude 
the remaining member of the family and 
to oonfer on the devisees or donees inter^ 
ests to be held separate from any property 
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which the joint family may happen to 
possess, there is no ground for assuming 
that the devisees or donees were intended 
to hold the property as oo-paroeners in the 
sense of the Hindu Law. It may well be 
otherwise when the devisees or donees are 
all the members or even the heads of a 
joint family. Having regard to the oir* 
oumstanoes in which the Will of Raj Koer 
was made, I am of opinion that the two 
brothers, Parbhu Dyal and Nityanand took 
separate interests. Accordingly when the 
latter died, bis share passed to his father, 
Ajudhia Prasad, that share amounted to 74 
hiswas in the village and can, in my 
opinion, be attached and brought to sale 
by the respondeots-deoreeholders. 

In praofcioal purposes the same result 
follows if Baj Koer took only a life-interest 
in the 15bisv)as share. On her death it 
would have passed to Ajudhia Prasad and 
his sons and the interest of Ajudhia 
Prasad would now be an undivided half of 
the 15biswas. 

Por the above reasons I am of opinion 
that the appellant’s objection should have' 
been allowed as regards a Ti^biswas share 
in the village and I would modify the 
order of the Court below accordingly. 

Piggott, J. — I concur. 

By the Court.— The decree of the 
Court below is modified. The appellant’s 
objeotioa is allowed as regards T^-biswas 
in the village. Parties will pay and receive 
proportionate costs throughout and costs 
in this Court will include fees on the 
higher scale. 

The oroBS-objeotions are also dismissed. 

Decree modified^ 
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Richards, C. J. and Banbbjt, J. 

Qopal Lalji — Plaintiff-Appellant 

V. 

Qirdhar Lalji and others — Defendants-* 
Bespondents. 

First Appeal No. 329 of 1913, decided 
on 25th February 1915, from the deoision 
of the Sub-J., Muttra, dated 27th August 
1913. 

Hindu Law — Religious office^^Gift by goswatni 
of Ballavacharya sect is valid and not against 
custom, 

A goswami of the Ballavacharya section nas 
specific interest, capable of being partitioned and 
transferred, in the property held by hiin, in- 
cluding even the*t6mple and idol. Hence a gdft 
made by one goswami of his interest i n the 


(1) (1911) 10 1.O. 565*33 AIL 665 . 
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ptrty held hy him to another goswam and his 
BUOoeB8ora-iii*ofl&oe is lawful and not contrary to 
the customs and usages of the cult. IP. 49, C. 1.] 

8. N. Sent Sunder Lai and 8, 0. Baner- 
— for Appellant. 

Moti Lai Nehru, D.C. Banerji^ Jawahir 
Lai, L.M* Banerji, Benode Bihari and i?. 
AT. Malaviya — for Respondents. 

Judgmeot. — The suit out of whioh this 
appeal arises relates to certain disputes 
between Ballavacharya Qoshains. A 
ease relating to the customs of this sect 
lately came before their Lordships of the 
Privy Council in the case of Mohan Lalji 
yj^Oordan Lalji Maharaj (1). The prin- 
cipal defendant in the present suit was 
the respondent in that case* Their Lord- 
ships in referring to the history of the sect 
made the following observations : 

“ The Ballavacharya cult, in reality an 
off-shoot of Vaishvavis^n, was founded 
in the sixteenth century of the Christian 
era by one Ballavacharya, who is usually 
designated among his followers and dis- 
ciples as Maha Pirbhvji. He and his 
tlescendants, who constitute the Ballava~ 
charya Ooshain kuU are hold in great ve- 
neration by the members of the sect and 
regarded as the incarnation of the famous 
and favourite Hindu deity, Krishna, whom 
in common with other Vaishnavs (Vishnu- 
vites) they worship. The cult established 
by Ballavacharya differed in several parti- 
culars from the practices in vogue among 
other votaries of Krishna, the principal 
point of difference consisting in the fact 
that he repudiated the practice of celibacy 
and asceticism practised by the other 
gossains . 

“ The Ballavacharya Ooshains, in 
other wordSf the descendants of Ballav, 
possess several principal temples, each of 
whioh is presided over by a member of 
his kul or family, who is styled a tikait. 

“ The defendant Gordhan Lalji is in 
possession of one of the most important of 
these templeSf if not the most important! 
whioh is situated at Natbdwara in the 
Odeypore State.” 

The sect possesses a number of temples 
in different parts in India ; including a con- 
siderable amount of immoveable property. 
Large offerings are made from time to 
time by the votaries of the sect. In the 
pralent ease it would seem that there are 

(1) (1913i 35 All. 283-19 I. C. 337=401. A. 
97(P.C.) 


or were offerings coming even from Zan- 
zibar. 

The immediate cause of the present suit 
was a deed of gifti dated the 2Qd of April 
1910. The document is in the form of an 
indenture and is made between Goswami 
Shfi Girdhari Lalji Maharaj (the first 
defendant) of the one part and “Goswami 
Tikayel; Sri 108 Sri Goverdhan Lalji Gird- 
harji Maharaj of Sri Nathdwara” of the 
other part. This document, after reciting 
the title of the grantor to “ onc-fourth part 
or share in all the hereditaments and premi- 
ses in the schedule hereto more patticu- 
larly described ” and mentioned, granted, 
conveyed and assured in absolute gift to 
the grantee and his successors in office to 
the qaddi of Sri Natbji all that one-fourth 
undivided equal share and interest of the 
grantor in all these pieces or parcels of 
lands et cetera more particularly desorihqd 
in Schedule A thereunder written, to hold 
the said lands, horeditamenta and premises 
and all and singular the other premises 
thereby granted and assured, or intended 
so to be, with their and every of their 
members and appurtenances into the 
use of the grantee and his successors 
to the gaddi of Sri Nathji to the only 
proper use and benefit of the grantee 
and his successors in office for ever. The 
first item in the schedule is “ one temple 
building of Shri Naunit Priyaji Maharaj 
alias Raja Thakur, with all the images 
including Shri Baja Thakur installed 
therein.” The second item is “one 
temple building of Sbri Dauji Maharaj.” 
The third anA fourth items are baithaks. 
The fifth item is “ the zamindari and 
mua fi rights of the whole village of Gokul 
oonsistiDg of two mahals^ that is, old and 
new Gokul and all the abadi rights to 
tanks, grounds, habitation, ghats, the river, 
et cetera, and all sorts of income from 
Mandi Bazar Tolai Sewai, and all other 
rights whatsoever relating to the Sri Raja 
Tbaktir“. There are two items of property 
In ail in the schedule the twentieth and 
last item being images in the temple of 
Shri Naunit Priyaji Maharaj. 

The present suit has been instituted for 
the purpose of obtaining a declaration from 
the Court that this deed of gift is ineffeo- 
tual, null and void. In the plaint the 
plaint ff alleged that he was the sole 
mar ager and gaddinashin of the temple 
and as such solely entitled to the pro« 
petty, one-foorUi of whioh purported to be 
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granted by the deed in queetion. The 
contention in this Court was that the 
plaintiff, the defendant No, 1 and the 
defendant No. 2 constituted a corporate 
body of trustees of the temple and its pro- 
perty and that accordingly the defendant 
Girdfaar Lalji had no specific interest in 
the temple or the property, and no right 
to make the deed of gift. 

There can be no doubt that if we must 
regard the property as trust property 
in the strict sense, dedicated for a charit- 
able or religious purpose in the hands of 
duly constituted trustees of the charitable 
or religious object, one or more of such 
trustees would have no power to alienate 
the trust property or delegate their powers 
and duties contrary to the trust. In the 
present case the plaintiff has endeavoured 
to show that such a trust existed and that 
Goswami Sri Girdhar Lalji occupied the 
position of one of three joint trustees on 
whom, according to custom and Hindu 
Law, the trust had devolved. He contends 
that even if numerous transfers and alien- 
ations are proved to have taken place in 
the past, such alienations and transfers 
were breaches of trust. The defendants 
on the other hand contend that the trans- 
fer complained of could legally be made, 
that there was nothing in it contrary to 
law or to the usages and the customs of 
the sect. They have adduced a large amount 
of evidence showing how this property and 
other property of a similar nature (as they 
allege) have been dealt within the past by 
members of the sect including the plaintifi 
himself. They say that these dealings 
were not and have never been considered 
by the sect as contrary to law or to their 
customs and usages. In considering the 
evidence and the inference to be drawn 
from such evidence, we think that we 
should bear in mind that the cult hold the 
theory that they are incarnations of the 
deity and the fact that the transfer com- 
plained of was made in favour of a member 
of the cult, holding a very exalted position 
therein. 

The first transactions dealing with the 
property is a deed executed in the year 
1852 by a lady named Janki Bahuji Ma- 
haraj, widow of Goswami Sri Govindji 
Maharaj. The opening clause is as follows : 

I now having become old have made 
Goswami Bitthal Nathji and Parshotamji, 
who are my sister’s son’s sons, the pro- 


prietors of my house, that is of the follow- 
ing,’’ Then follows a description of the 
property commencing with “ Sri Thakurji 
Shri Naunit Lai Priyaji with temple”. The 
property includes zemindari and muafi^ 
laga in Zanzibar, income from Jodhpore, 
etc., etc. It is evident from this document 
that the lady bad no sons. She had a 
daughter’s son for whom she made some 
provision, but the idol, temple, etc., were 
given to Goswamis Bitthal Nathji and 
Parshotam Lalji. The explanation of the 
exclusion of the daughter’s son was pro- 
bably the custom of the sect. The daugh- 
ter’s son would be a hhat and incapabl^of 
performing puja (See the decision of their 
Lordships in the case already referred to). 
The important part of the deed is that the 
lady treats the property as her own and 
makes the donees “proprietors”. 

The validity of this document was chair 
lenged first by Ranohhore Lai (the donor’s 
daughter’s son) and afterwards by persons 
alleging themselves to be reversioners of 
Goswami Sri Govindji, the husband of the 
donor. The deed was upheld and tlie 
property or at least the temple from that 
time remained in the hands of Bitthal 
Nathji and Parshotamji and their descend- 
ants up to the time of the transfer com- 
plained of in the piesoiifc suit. 

Wo here give a short pedigree of the 
family : — 

Parshotam Lal Bitthal Nath 


Raman Lal, | | 

defendant No. 3, Kalyan Rai, Brij Nath Rai, 


Gopal Lai, Jiwan Lal. Bal Kishen. 1 
plaintifi. I 

I 


Girdhar Lal, Madsudan Lal. 

defendant No. 1. 

The next transaction of importance took 
place in March 1888. Sri Kalyanji, Sri 
Brij Nathji (the sons of Bitthalji) and 
Baman Lalji (the son of Parshotam Lal) 
partitioned certain property between them. 
The partition was carried out by means of 
a submission to arbitration and an award. 
The property partitioned included 16 tem- 
ples. Clause 2 of the award says : ** The 
property, a detail of which has been ascer- 
tained up to this time, has been divided. 
The parties will be ownen by halves of 
any other property waich may be found 
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to exist in addition to the said property.*' 
Clause 3 : “ besides the property divided 
mentioned above, the parties are owners 
by halves of (1) the temple of Thaknr Sri 
Dauji Maharaj, (2) the temple of Madan 
Mobanji Maharaj situate in the city of 
Muttra, and (3) the temple of Tbakur Sri 
Naunit Lalji Maharaj, known as Raja Tha* 
kur, situate in Kasba Gokul. The parties 
will be the owners of and responsible for 
the expenses connected with the money 
dealings carried on at the temples of Tha- 
kur Dauji, Madan Mohanji Maharaj and 
Sri Naunit Lalji Maharaj hy halves*'* 
This partition seems to indicate that the 
parties to it (influential members of the 
cult) considered that there was nothing 
wrong or contrary to the usages of the 
sect in partitioning their temples and pro- 
perty held in connection with the temples. 
It is contended on behalf of the plaintiff 
that the temple of (1) Thakur Sri Dauji, (2) 
Madan Mohanji and (3) Naunit Lalji (the 
temple now in dispute) were not partition- 
ed. This is not quite correct, because 
Clause (3) provides that the parties should 
be owners of these three temples by 
halves ; besides there is nothing to show 
that these temples and the property con- 
nected therewith differed in any way in 
their nature and origin from the rest of 
the property which was more completely 
partitioned. The probabilities are that 
all the property including the property in 
dispute was acquired in the same way. In 
May 1888 Kalian and Brij Nath mort- 
gaged to an outsider some of the property 
allotted to them under the award. By 
deed, dated the 18bh of October 1894, 
Madhsudan (the son of Raman, son of 
Parshotam) after reciting the arbitration 
award and that he had acquired a gaddi 
and properties in Ahmedabad, relinquished 
his ith share in favour of his brother, Sri 
Girdhar Lalji (the interest in the temple 
of Naunit Lalji is included in this relin- 
quishment). 

On March 23rd, 1895, Sri Raman Lai 
made a gift of four bighas odd to his Pan- 
dit, one Damodarji. It is not quite clear 
whether this plot was or was not part of 
the property granted by JankiBahuin 
1852. In January 1899 the plaintiff (Sri 
Gopal Lalji) sued Girdhar Lalji for contri- 
butlbn to the expenses of the temples. 
In the plaint he set forth the deed of 
relinquishment, already mentioned, by 
Madh$udau in favour of Girdhair Lalji, 


thereby recognizing the right of Madh* 
Sudan to make the relinquishment and the 
title of Girdhar Lalji to a specified share. 
Girdhar confessed judgment and the 
plaintiff got his decree. In March 1899 
an outsider sued Girdhar Lai ji and obtain* 
ed a decree ; his property was attached 
and the plaintiff purchased it. 

By a sale-deed, dated 2nd July 1902f 
after reciting the arbitration award and 
reciting the deed of relinquishment and 
reciting the purchase at auction-sale of the 
interest of Girdhar Lalji, the plaintiff, 
Gopal Lalji, sold to a person, who was not 
a member of the sect, part of the property 
partitioned in 1888. Another somewhat 
similar sale was made by the plaintiff in 
March 1903. There were other similar 
sales. On the 16th of September 1906 the 
plaintiff executed a sanad. This sanad re- 
cited the arbitration award of 1888 and 
the titles of the plaintiff and Girdhar 
Lalji to specified shares in the temples at 
Muttra and Gokul are therein fully recog- 
nised. By this sanad the plaintiff agreed 
to the partition of the temple in dispute 
{inter alia)* The plaintiff corresponded 
with the defendant, Tikait Gobardhan 
Lalji, with regard to this proposed partition. 
No one suggested that there was anything 
wrong in partitioning the property. The 
letters will be found at pages 91 and 92 
of the respondents’ book. This was long 
before the transfer now complained of, and 
it is , significant that the plaintiff commu- 
nicated to a person holding the position of 
Tikait Gobardhan the proposed partition. 
In 1904 Raman Lalji, Brij Pal Lalji (a son 
of Raman Lalji) and Ghanshiam Lalji (an- 
other son of Banian Lalji) made a partition 
between them. This partition was also 
carried out in the shape of an arbitration 
award, dated the 20th of January 1904, a 
copy of which will be found at page 2 
of the supplementary book of evidence of 
the respondents. The award sets forth 
that the party to whom a particular temple 
lias been awarded shall be the owner in 
possession of that temple and also of 
every kind of property appurtenant thereto 
as a proprietor, competent to make all 
sorts of transfers. In this award the 
temples were partitioned, including even 
the idols, that is to say, some idols were al- 
lotted to one party and some to another. 

In 1908 another partition of muoh the 
same nature, also carried into effect by an 
arbitration award, was made. The Award 
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is dalsd the 27th of March 1908» The 
parties to the partition were Baman Lalji 
and the plaintiff, Gopal Lalji. 

A suit was brought by Qhanashiam Lalji 
to set aside this last^mentioued award, 
Gbpal Lalji was made a defendant to that 
suit and he filed a written statement on 
the 19th of May 1912i in which he pleaded 
that the temples and property were not a 
public waqff that according to the practice 
of the Ballab cult the awards were valid 
and enforceable. He further pleaded that 
the temples of Madan Mohanji and Dauji 
were the devater of a peculiar kind. 

The plaintiff’s own evidence given in the 
present suit seems to indicate that even 
now he recognises and considers that par- 
ticular temples and idols are the private 
property of individual gossains. He was 
asked the following question : Do the 

temples of Dauji and Madan Mohanji at 
Muttra and the property appertaining 
thereto which are in your and your family’s 
possession form endowed property ?” An 
objection was taken by the plaintiff’s 
Pleader to this question, on the ground 
that it was not relevant. The plaintiff an- 
swered the question in the following way : 
“ They do not form endowed^ property. 
They are my private property.” He was 
asked what he meant by '^private property” 
and the answer he gave was: ^‘A property 
is said to be endowed when it is entirely 
recorded in the name of the Tbakurji and 
is not brought to private use, nor is it given 
or sold or transferred in any way. A pro- 
perty is said to be private when it is^ used 
by the owner in any way he likes.” He 
was asked if any of the five gaddis^^ were 
endowed and ho said ** none of them”. 

The plaintiff relies on certain evidence 
which goes to show that part of the pro- 
perty was revenue-free at a very early date 
and further, that some of the property was 
released from attachment in execution of 
decrees on the ground that it was * trust ” 
property. We can attach very little impor- 
tance to the fact that some of the property 
has been revenue free. The sect is no doubt 
a religious sect and it is not surprising that 
part of the property was allowed to remain 
free of revenue, nor can we attach much 
importance to the release of the property 
from attachment in the face of the evidence 
to which we have already referred which 
Shows that property, which we think was 
exactly of the same nature, was attached 
aud sold in execution of deoreesi puobased 


by the plaintiff himself end subsequently 
sold to strangers. The evidence which the 
plaintiff’s learned Advocate relied upon 
more than any other was a judgment of the 
High Court, dated the 15th of April 1897. 
That was a suit by Baman Lalji against 
Gopal Lalji and his side of the family. The 
claim was that the Court should decree 
that one side should perform worship in the 
temples for a fixed period and that then 
the other side should have a like fixed 
period. The Court dismissed the 
suit. In the judgment of this Court the 
learned Judges made the following observa- 
tions: “The parties here are the joibt 
managing trustees of the temples whose 
duty it; is as such to manage the affairs to the 
best of their united abilities, a duty which 
they undertook to perform when they 
accepted the trust. They have no rights of 
property or any personal pecuniary inter- 
est in the subject-matter of the trust. Is 
one of such trustees entitled to ask a Court 
to partition the duties of the trust between 
himself and his oo-trustees, and, for 
example, to give him the exclusive 
management of and possession of the trust 
property for say six months in each year, 
putting the other trustees entirely aside 
during his period of management “ ? 
Before this case oame before the High 
Court there had been a statement made by 
the Pleaders as to the goshains having no 
pecuniary interest in the temples, and this 
no doubt led largely if not entirely to the 
remarks of the learned Judges quoted 
above. If we regard these statements 
merely as admissions as to bow the 
property was held, they do not seem of 
much importance having regard to the 
large volume of evidence to which we have 
already referred, proving that the sect 
recognised that the property and temples 
were capable of being partitioned, though 
perhaps not in the particular way the then 
plaintiffs sought to partition them. The 
statements were apparently made by the 
Pleaders for the purpose of the particular 
case before the Court. 

It is said that the deoision operates as 
rea judicata. Having regard to the nature 
of the claim in that litigation and the 
claiiP itx the present litigation, we certainly 
cannot regard the deoision as res judicata. 
The plaintiff in the present suit and 
Girdhar Lalji, the donor, in the deed of 
gift complained of were arrayed as parties 
on the same side. No issue was dooided 
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bobweea lihem which would decide the 
present case. After considering the evi- 
deuce we think there can be no doubt that 
this sect always regarded themselves as 
having specific interests capable of being 
partitioned in the property held by them 
including even the temple and idoK It is 
unnecessary for us in the present case to 
decide how far the whole or any particular 
part of the property could be validly 
alienated to strangers. All that we have 
to decide in the present ease is whether or 
not the alienation complained of^ made as 
it was in favour of a very exalted member 
o(< the cult and his successors in office, is 
unlawful or contrary to the customs and 
usages of the cult. In our opinion the 
olaintifif has wholly failed to establish this. 
We think that the decree of the Court 
below is correct and ought to ba affirmed. 
We accordingly dismiss the appeal with 
costs including in this Court fees on the 
ligher scale. 

Appeal dismissed. 
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Bichaeds, C. J. and Banerji, J, 

Kanhi Ram — D3f0adant — Appellant 

V. 

Durgd Prasad and another — Plaintiffs 
— Eespondents. 

Letters Patent Appeal No. 62 of 1914i 
deoided on 22ad January 1915, against the 
decision of Sunder Lai, J.i in S. A. No. 
1377 of 1913, dated 16th July 19l4. 

(a) Agra Tenancy Act (2 of 1908), S, 95 Scope 
of— Suits between rival claimants to tenancy 
are cognizable by Civil Courts, 

Section 95 of the Agra Tenancy Act deals with 
questions arising between landlord and tenant, 
and not between rival claimants to a tenancy. 

[P. 49, C. 2.] 

Therefore, a suit between rival claimants to a 
tenancy is cognizable by a Civil Court. 

[P. 50, C. 1.] 

(b) Civil P. C. (5 of 1908), 8, Revenue 
CourPs finding that plaintiff was sub -tenant is 
not res judicata in civil suit by plaintiff claiming 
holding, 

A decree of a Bevenue Court in a previous 
suit, holding that the plaintiff was the sub- 
tenant of the defendant in respect of the holding, 
does not operate as res judicata in the plaintiff’s 
suit in the Civil Court to establish his claim to 
the holding. 17 I.O. 376 and A.I.B. 1914 All. 460 
Eief. ^*1 

Lakshmi ffarayan—lot Appellant. 

dudgment. — This appeal arises out of 
a suit which was brought under the follow- 
ing oiroumstanoes 
1915-A 7 


The defendant in the present sttili 
brought a suit in the Bevehue Ootrt 
against the plaintiff in the present suit, 
alleging that be was his sub-tenant and 
seeking to eject him. The Bevenue Court 
granted him a decree. The defendant in 
the Bevenue Court then brought the 
present suit, in which he olsimed that he 
was entitled to a certaia occupancy 
bolding and for possession if he was found 
not to be in possession. There are other 
claims which may be disregarded for the 
purpose of our present judgment, Both 
the Courts below dismissed the plaintiff’s 
claim, on the ground that the suit was not 
mainhinable. It was contended that the 
decision of the Eevenne Court operated as 
res judicata and that in any event the 
present suit was one which could not be 
maintained in a Civil Court. 

On second appeal a learned, Judge of 
this Court held with some reluctance that 
having regud to the rulings of this Court, 
the decision of the Court below was wrong 
and he accordingly allowed the appeal and 
remanded the suit for disposal on the 
merits. It seems to us that the decision 
of the learned Judge of this Court was 
correct. 

The plaintiff in the present suit does 
not allege the existence of the relationship 
of landlord and tenant between himself and 
the defendant. His olaim is that he is the 
owner of a certain occupancy tenancy and 
that the defendant is a trespasser. True it 
is that if the plaintiff in the present suit is 
successful, the decision in his favour will 
be inconsistent with the decision of the 
Bevenue Court in favour of the defendant. 
It seems to us, however, quite clear that 
the decision of the Bevenue Court cannot 
be relied upon as res judicata, because the 
Bevenue Oou^t was not competent to try 
the present suit. If the decision of the 
Revenue Court cannot be successfully 
^pleaded as res judicata, then that decision 
^does not render the present suit unmain- 
* tainabie. 

It is next contended that the existing 
relation between the plaintiff and defend* 
ant is one of the matters which could be 
deoided under Section 95 of the Tenancy 
Act. In our opinion this section deals with 
questions arising between landlord and 
tenant and not between rival claimants to 
a tenancy. We have already decided the 
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very poinA in the case of Jagar Nath v. 
Ajuihya Singh (1). 

The decision in the ease of Dewan 
Singh v. Ran’^hera (2) is relied upon by 
the appellant. The learned Judge in that 
ease seems to have been of opinion that 
the question of title to an occupancy hold- 
ing arising between rival claimants could 
be dealt with by the Eevenue Court under 
Beotion 95 of the Tenancy Aot. The 
attention of the learned Judge does not 
appear to have been drawn to the decision 
in Jagar Nath v. Ajudhya Singh (1) and 
it is certainly inconsistent with it. Wo 
dismiss the appeal, but without costs as no 
one appears for the other side. 

Appeal dismissed. 

(1) [1912] 17 I.O. 376 = 35 All. 14. 

(2) ALR. 1914 All. 460 = 26 I.C. 718. 
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Tudball, J. 

Mohammad — Applicant 

V. 

Alt i?asia— Opposite party. 

Criminal Revo. No. 1139 of 1914, de- 
cided on 18th December 1914. 

(a) Criminal P, C. (5 of 1898), 8. 403— Com- 
flaint under Ss. 420 & 409, I. P. C. can be re- 
instituted if dismissed on complamanVs wish — 
Penal Code, Ss. 409, 420. 

A complaint under Section 420 , 409, Indian 
Penal Code, djsmissed on tbe complainant’s 
statement that he had come to t-'ims with the 
accused and did not wish to offer any evidence, 
can be le-instituted in the Court of another 
Magistrate who has juriidiction to entertain it. 

[P. 50. C. 2.1 

(b) Criminal P. C. (5 of 1898), S. Evi- 
dence oral and documentary in English before 
Magistrate not knowing English is good ground 
for transfer. 

Where in a case there is a good deal of evi- 
dence (both oral and documentary) in English 
and the Magistrate in whose Court the case is 
pending does not know English, it may be neces- 
sary and perhaps advisable to transfer the case 
to some Magistrate who knows that language. 

[P. 50, C. 2.J 

Nihdl Chand — for Applicant. 

TF. Wallach — for Opposite party. 

Judgmeot.— Mirz4 AU Raza, the oppo- 
site party to this application, on the SOth 
of June 1913, made a complaint against 
Syed Mohammad, tbe applicant in the 
Court of Qazi Ibrar Ahmad, a Magistrate 
of the first Glass, charging him with offen- 
ces under Sections 420 and 409 of the 
Code. The complainant in the case brought 
about the transfer of the trial from the 
Court of that Magistrate to the Court of 
another Magistrate of the first Class, Rai 


Bahadur Radfaa Raman. The ground for 
the transfer was that a good deal of the 
evidence in the case was English corres- 
pondence and also the probability that 
English witnesses might be examined. It 
is not clear by whom the order of transfer 
was passed but presumably it was by the 
District Magistrate. On the 9fch of Sep- 
tember 1913, when the case was called in 
the Court of Rai Bahadur Radha Raman 
the complainant said that he had come to 
terms with the accused and did not. wish to 
offer any evidence and so the Magistrate 
discharged the latter. A fresh complaint 
has now been made in the Court of Qa%i 
Ibrar Ahmad and the Magistrate has taken 
cognizance of the oomplain^ The present 
application is directed against these pro- 
ceedings and it is prayed that they may be 
quashed and the complaint dismissed on 
the ground that the Magistrate had no 
jurisdiction to sit in judgment over the 
decision of the District Magistrate, as a 
Magistrate of co-ordinate jurisdiction can- 
not re-open the case. There appears to 
have been an error in the application. 
Thervi is nothing to show that Rai Bahadur 
Radha Raman was ever the District Magis- 
trate of Moradabad, and the history of 
services shows that from the commence- 
ment of 1913 to the 18th of November 
1913 he was a first Class Magistrate and 
not a District Magistrate. He is no 
longer attached to the District. So far as 
the facts are stated before me the only 
Magistrate who had jurisdiction in the 
matter or could now have jurisdiction 
therein is the one in whose Comt the 
complaint has been laid afresh. The Court 
of Ru Bahaiur Radha Raman merely 
had jurisdiction in this case by reason of 
the order of transfer and that case having 
come to an end in his 0 mtt and he having 
left the District there is no other Court 
except that of Qazi Ibrar Ahmad to take 
cognizance of the complaint. Therefore it 
is impossible for me to pass any order 
quashing the proceedings and dismissing 
tbe complaint ; nor would it be right to 
put 'a stop to the proceedings. If, as the 
case appears to be, there be a good deal of 
evidence in English both oral and docu- 
mentary and as the Migistrata in whose 
Court the case is pending does not know 
English, it may be necessary and perhaps 
would ba advisable to transfer the case to 
the Ojurb of some Magistrate who know 
that language* Bat it is unnecessary for 
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me to pass any order in respect thereof, as 
it is open to the parties, both of whom 
express their agreement to a transfer and 
to apply to the District Magistrate for an 
order in that respect. The present appli- 
cation is rejected. 

Application rejected, 

A. I. R. 1915 Allahabad 51 (1) 

BICIIABDS, 0. J. AND TUDBALL, J. 

Indraj — PlaintijBf — Appellant 

V. 

Brother C/emenf-^Defendant — Respon- 
dent. 

Second Appeal No. 53 of 1915, decided 
on 9iih February 1915, from the decision 
of the Dist. J., Meetut, dated 22nd Sep- 
tember 1914. 

Pre-emption — Inadequate oper hy co-sharer is 
tantamount to refusal to purchase-^ {semble) 
V endor' s duty to act bona hdeand give fair 
opportunity to co-sharer. 

Where in pursuance of the custom of pre-emp- 
tion providing that a co-sharer wishing to soil 
must first offer the property to his co-sharers, 
the vendor offered the property to the plaintiff 
his co-sharer, who offered only Rs. 160 and re- 
fused to give more, and then sold the property to 
the vendee for Rs. 285. 

Held, that under the circumstances the con- 
duct of the plaintiff amounted to a refusal to 
purchase the property when it was offered to 
him. [P. 5l,C.l.] 

Semble — Tn a case where the custom of pre- 
emption exists the vendor must act bona fide, 
and the pro-emptor must have a fair opportunity 
of purchasing the property, [P. 51, 0. 2.] 

S, N, Sen — for Appellant. 

Judgment,-— -This appeal arises out of a 
suit for pre-emption. The alleged cusfcom 
is that the co-sharer wishing to sell must 
first offer the property to his oo-sharers. 
In the present case the Court below has 
found that the vendor, wishing to sell, 
first offered the property to the plaintiff 
and that the plaintiff offered only Rs. 160 
and '^refused to give moreP' The vendor 
then went to the vendee and sold the 
property for Rs. 235. The Court below 
has found under these oiroumstanoes that 
the plaintiff refused to purchase the 
property and on that ground dismissed the 
suit. If this finding is justified it con- 
cludes the appeal. It seems to us that 
the Court below was not only justified but 
^as perfectly right in holding that the 
conduct of the plaintiff amounted to a 
refusal to purchase the property when it 
was offered to him* 

The vendor was entitled to assume that 


the plaintiff would not give Rs. 236 when 
ho had refused to give more than Rs. l60. 

Reliance is placed upon the case of 
Kanhcd Lai v. Kalka Prasad (1). tn 
that case no doubt the Court held that the 
vendor was bound when he had concluded 
a definite arrangement with a stranger to 
offer the property to the person entitled to 
pre-empt, although he had previously 
refused to purchase. It does not appear 
very clearly from the report what was the 
custom found to exist. We think it can 
hardly be contended that where the 
custom is that the first offer must be made 
to the cc-aharers the vendor must, after 
offering the ptoporty to the oo-sharers, 
find a stranger willing to buy, conclude a 
bargain with him, and then return to his 
oahartrs and offer the property to them. 
Surely in a ease like the present the 
vendor has complied with the custom, if 
he has informed the prc-3mptor of his 
desire to sell and ascertained from him 
either that he docs not wish to buy or the 
price beyond which he is not willing to 
go. It would almost 'seem that a custom 
which required the vendor to do more 
than this would be an unreasonable 
custom. Of course the vendor must give 
clear information of bis intention to sell and 
we are very far from saying that if the 
pre-emptor expressed his willingness to 
purchase at a specific price the vendor 
would be lustifiod in selling the property 
for practically the same price to a stranger 
without first informing theT pre-emptor. 
In other words, the vendor must act bona 
fide and the pre-emptor must have a fair 
opportunity of purchasing the property. 
Under the circumstances of the present 
case we think the view taken by the Court 
below was correct, and dismiss the appeal. 

Appeal dismissed. 

(l) (1905) 27 AU. 670=2 A* L. l73'^=190& A. 
W.N. 149. 

A. I. R. 1915 Allahabad 51 (2) 

PiGGOTT, J. 

Baldeo Defendant — Appellant 

V. 

Balbhadar Si ngh — Plaintiff — ReSpon*- 
dent. 

Second Ap]? 0 al No. 1384 of 1913, decid- 
ed on 20th July 1914, from the decision 
of the Sub- J, Jaunpur^ dated 23rd Sep* 
t ember 1913. 
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(a) Malicious prosecution — Defendant need 
not he prosecutor^It is sufficient if prosecution 
was at defendant's instance — Arrest by defen- 
dant himself involved great responsibility . 

In order to succeed in a suit for damages for 
malicious prosecution, it is not necessary for the 
laintifi to prove that the defendant was in fact 
is prosecutor in the proceedings before the 
OriminalCiourt. [P. 53, 0. 1.] 

The plaintiff was proceeding from the Jaun- 
pur Railway Station to his home when the de- 
fendant ran up from behind and arrested him. 
The plaintiff was eventually put upon^ his trial 
on a charge of theft but was acquitted. On 
plaintiff’s suit for damages for malicious prose- 
cution : 

Held, (1) that in taking upon himsolf to arrest 
the plaintiff, the defendant took upon himself a 
responsibility far greater than he would have 
done if he had merely made a report or com- 
plaint alleging the commission of an offence of 
theft before an authority competent to take 
action in the matter ; [P. 53, C 1.] 

(2) that the prosecution of the plaintiff before 

the Criminal Court was substantially the work 
of the defendant and that he was, therefore, 
liable for damages. [P. 53, C. 1.] 

(b) Malicious prosecution — Damages for men- 
tal distress and hodUy discomfort owing to 
arrest and detention in the lock-up are award- 
able, 

(3) plaintiff is entitled to claim damages for 

his mental distress and bodily discomfort result- 
ing from his arrest and detention in the lock- 
up. [P. 53, C. 2.] 

Haribans Sahai — for Appellant. 

Jang Bahadur Lai for Satish Qhandra 
Banerji — for Eeepondent. 

Judgment.—Baldeo Shukul, who is the 
defendant appellant in this case, was a 
watchman employed by the Bengal and 
North-Western Railway Company at their 
railway station at Jaunpur. He has been 
sued for damages by the plaintifTi Balbha*^ 
dar Singh, upon the following allega- 
tions : — That in the middle of the night 
between the 15 th and the 16th day of 
January, 1913, Balbhadar Singh, travel- 
ling upon his own private affairs, alighted 
at the railway station abovementioned 
and was proceeding from thence to his 
home. He bad gone a short distance from 
the railway station when the defendant, 
Baldeo, ran up to him from behind^ caught ^ 
hold of him and raised an alarm of thieves.. 
Another watchman was summoned and 
the person of the plaintiff was secur- 
ed, He was then taken before the goods 
clerk at the railway station, to whom the 
defendant, Baldeo, accused him of having 
been caught in the act of stealing a sack 
of grain from the shed where the defend- 

was employed as a watchman. Through 


V, Salbhadab Singh isls 

the goods clerk, the plaintiff was made 
over to the Police and eventually put 
upon his trial on a charge of theft. The 
plaintiff contended further that the defen- 
ant, Bildeo, not merely gave false evi- 
dence against the plaintiff before the 
Criminal Court, but also looked after the 
case and assisted the police in its prose- 
cution. Finally, it is alleged that all 
these proceedings on the part of the defen- 
dant wore taken maliciously on account of 
previously existing enmity between the 
parties. In the Courts below the suit was 
treated as one for damages for malicious 
prosecution, pure and simple. The Courts 
laid upon the plaintiff the full burden of 
proof which lies upon a plaintiff in such a 
case. They seem to me to have considered 
the case with due regard to the princi- 
ples laid down by their Lordships of the 
Privy Council in the case of Gaya Prasad 
V. Bhagat Singh (1). They have found 
against the defendant and in favour of the 
plaintiff on every possible point raised by 
the pleadings, and have decreed the suit, 
as brought. The defendant, coming to 
this Court in second appeal, has tendered 
a memorandum of appeal in which there 
are six paragraphs. One of these was 
withdrawn before the appeal was admitted. 
Another merely asserts a perfectly correct 
proposition of law, viz,, that the evidence 
given in the criminal case which resulted 
in the acquittal of the plaintiff, Bi>lbbadar 
Singh, could not be treated as an evidence 
in the present suit. As it has not been 
shown to me that this principle of law 
was in any way violated by the Courts 
below I may pass over this plea. 

The remaining paragraphs of the memo- 
randum of appeal raise in substance three 
pleas : — (1) that inasmuch as the defend- 
ant, Baldeo Shukul, neither made any 
report to the Police or complaint to a 
Magistrate against the plaintiff, Balbha- 
dar Singh, it) cannot be said that he was 
the prosecutor in this casei or that he is 
liable for damages for malicious proseou- 
tioh ; (3) that the onus lay on the plaint- 
iff to prove that there was no reason- 
able and probable cause for the prose- 
cution and that the defendant was actuated 
by malice. The suggestion as put forward 
in argument is that there has been. !^o 
clear finding on the point by the lower 

(1) (1908) 30 AIL 525 *=35 LA. 189 (P.C*). 
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Appellate Court, and (3) it is contended 
that the amount oC damages awarded is 
excessive and that the damages have been 
assessed on unsound principles of law. In 
dealing with this appeal as a whole I 
certainly feel one difficulty. It seems to 
me probable that the plaintiff himself was 
not fully aware of the strength of his legal 
position on the facts alleged by him, and I 
have no doubt that the Courts helow have 
underestimated the strength of the plain- 
tiiBf’s position. It may be that the present 
suit was, in a certain sense and to a certain 
extent, a suit for damages for malicious pro- 
seSution, but it was a great deal more than 
that. In its essence it was a suit for dama- 
ges for false imprisonment. When the de- 
fendant, Baldeo, took it upon himself to 
arrest the plaintiff he assumed a responsi- 
bility in law far greater, and not as the ap- 
pellant to this Court would suggest con- 
siderably smaller, than he would have 
done if he had merely made a report or 
complaint alleging the commission of an 
offence of theft against the plaintiff before 
an authority competent to take action on 
the same. If the Courts below had dismissed 
the plaintiff’s suit, it might have been a 
matter for serious consideration whether I 
ought not to order its re-trial, on the ground 
that the essential nature of the suit had 
been misconceived. As the case stands, 
however, the Courts below have simply 
laid upon the plaintiff a heavier burden of 
proof than they would have done if they 
had rightly appreciated hia legal position, 
and nevertheless they have found in the 
plaintiff’s favour. With regard, therefore, 
to the first of the pleas put forward by 
the appellant I bold, in the first instance, 
that it was by no means necessary for the 
plaintiff in order to succeed in a suit for 
damages upon the facts alleged in the 
plaint, to prove that the defendant was in 
fact his prosecutor in the proceedings before 
the Criminal Court. The nature of the suit 
cannot be changed because the Courts be- 
low have seen fit to label it a suit for mali- 
cious prosecution, although the allegations 
in the plaint show it to be this and some- 
thing considerably more. I hold, further, 
that on the facts found by them the Courts 
below were entitled to infer that the prose- 
cution of the plaintiff before the Criminal 
Court was Sjabetantially the work of the 
defendant, arid that he was liable for the 
same in damages. As tb the second question, 


viz,^ the absence of reasonable and proba- 
ble cause and the presence of malice, I am 
clearly of opinion that these points have 
been decided against the defendant by the 
Com ts below upon evidence which justi- 
fies their decisions. The plea to the 
contrary is based upon detached passages 
quoted from the judgment of the lower 
Appellate Court, in which that Court was 
dealing expressly with the pleas as they 
stood in the memorandum of appeal before 
it. In substance the lower Appellate Court 
has found that there was no theft commit- 
ted at the time when the plaintiff was 
arrested, that the plaintiff was going about 
bis lawful business at the time, that he was 
arrested on account of previous enmity and 
that the defendant knew perfectly well 
when he arrested the plaintiff that he had 
no lawful ground for doing so. The plea 
as regards damages is based upon; the prin- 
ciple, said to be deduoible from certain 
English cases, that damages for mental 
anxiety only cannot be awarded in suits 
for slander. What the plaintiff in the 
present case asked the Court to compensate 
him for over and above his out of pocket 
expenses, was not merely the injury to 
reputation, but the distress of mind and the 
bodily discomfort which be suffered through 
having been arrested in the middle of the 
night, sent to the look-up and detained in 
custody amongst felons and bad oharaoters 
for a period of almost a month and a half. 
In my opinion he was thoroughly entitled to 
claim compensation on this ground, and I 
see no reason to hold that the Court below 
has erred m accepting the moderate sum at 
which he assessed his sufferings. This ap- 
peal, therefore, fails and is hereby dismis- 
sed with costs including fees on the higher 
scale. 

Appeal dismissed. 
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4 Knox, J. 

East Indian Railway Co — DefimdaiMh* 
Petitioners 

v. 

Binda — Plaintiff — Bespondent. 

Civil Revn. Petn. No, 113 of 1914, 
decided on 25th November 1914, from the 
decree of the Sm. G. Court Judge, Oawn- 
pore, dated 9tb March 1914* 
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Ctvil P. C. (5 of 1908), S. 20 {c)--Goods booked 
at Cawnpore — Suit for recovery of excess freight 
tenahla in Cawnpore, 

The plaintiff contracted with the defendant 
Company for carriage of grain and seed from 
Cawnpore to Jagg math Ghat Howrah. He 
paid for the conveyance of several consignments 
certain sums of money which, he subsequently 
discovered, were in excess of what he should 
have paid. He sued for the recovery of the ex- 
cess sum at Cawnpore : 

Held, that the cause of action having arisen 
in part at Cawnpore, the Cawnpore Court had 
jurisdiction to entertain the suit, [P, 54, C. 2.] 

Ladli Prasad Zutshi — for Petitioners. 

Kailas Nath — for Respondent. 

Judgment. — The suit out of which 
this application has arisen was brought by 
one Binda. Binda had contracted with 
the lllast Indian Railway Company, defen- 
dants in the Court of hrtt instance, for 
the carriage of grain and seed from Cawn- 
pore to Jagganath Ghat via Howrah. He 
paid'for the conveyance of several consign- 
ments certain sums of money based upon 
a special rate, which was provided by the 
Company for the carriage of grain and 
seeds and which is known by the technical 
term of maund rate as opposed to another 
rate known as waggon rate. Apparently 
after he had paid the money, he discovered 
that the charge would have been lower if 
he bad contracted with the Railway Com- 
pany to carry consignments of grain at the 
rate known as waggon rate. He accord- 
ingly brought the present suit, asking for 
a refund of the amount which had been 
overobarged so far as a portion of the line 
of the defendant Railway Company was 
oonoerned. The oocsiguments had to 
travel over the Railway of the defendant 
Company and also over the Eastern 
Bengal Railway. For the carriage of the 
ooDSignments over that portion which be- 
longed to the Eastern Bengal Railway be 
made no claim. He sued in the Court of 
Small Causes at Cawnpore. That Court 
granted him a decree in part for 
Rs. 165-9-6, out of the claim which had 
been laid at Rs. 214-1-11. It is now con; 
tended before me that the Court of Small 
Causes at Cawnpore had no jurisdiction to 
entertain this suit, and the Railway Com- 
pany base this contention upon a decision 
of this Court in Amolak Ram v. Bombay ^ 
Baroda & Central India Railway Com- 
pany (High Court Decisions on Indian 
Railway Gases by Tiruvenkata Ghariar, 
page 477). In answer the learned Vakil 
^bo appears for Binda refers me to tbe 


ieis 

change which has taken place in Section 
20 of the Code of Civil Procedure. There 
is no doubt that that Section is consider- 
ably changed from wha t -it was in the 
former Code of Civil Procedure. Tbe por- 
tion which concerns the present case is 
clause (c) of Section 20 of tbe present 
Code. In the old Code clause (a), Section 
17, ran thus : “The cause of action arises.” 
In the present Code the words now used 
are : “The cause of action, wholly or in 
part, arises.” The case of Amolak Ram 
V. Bombay^ Baroda & Central India Rail- 
way Company was a ease decided under 
the Code which was in force in tbe year 
1888. Looking to the argument and rea- 
soning given in thit judgment, I am of 
opinion that that case would have been 
differently decided if it had been a case 
brought under the new Code. I find that 
the Court at Cawnpore had jurisdiction to 
entertain the suit inasmuch as tbe cause of 
action, at any rate in part, had arisen in 
Cawnpore. This being so, the plea of 
want of jurisdiclion fails. 

With reference to the second oontentio^n 
that the plaintiff is not entitled to alter 
the contract which he originally made 
with the defendant company, as this is a 
Small Cause Court case, I am not prepa t- 
ed to interfere. Tbe application is dismis B- 
ed with costs. 

Application dismissed. 


A. I. R. 1915 Allahabad 54 

ChAMIER and PIGGOTT, JJ. 

Mahabir Sahu — Opposite Party^ — Ap* 
pellant 

V. 

Bhirgu Rai and others —Applicants — 
Respondents. 

First Appeal No. 91 of 1914 and Civil 
Revn. No. 340 of 1914, decided on 26th 
January 1915, from an order of the Dist. 
J., Azamgarh, dated 7bh March 1914. 

(a) Civil P. C. (5o/ 1908), o. 21, i?. 72 (3)— 
No second appeal on order setting aside sale 
lies* 

No appeal lies from an order of the Appellate 
Court setting aside a sale in execution. 

[P. 55, C. 1.] 

(b) Civil P. C. (5 of 1908), 8, ll5-^Wrong de^ 
cision on point of limitation cannot he inters 
fered* 

Where an appeal is competent to a District 
Judgs from an order passed by a Court of Ifirst 
instance, the High Court cannot interfere in 
revision with the appellate order of the Judge 
merely because he decided a question of limita*- 
tion wrongly, (p, 55, C. 2.] 
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Baribans Sakai — for Appellant. 

Ldkshmi Narayan — for Eespondentp. 

Faots.*--A judgment-debtor whose pro- 
perty had been sold away at auction, ap- 
plied for setting aside the sale more than 
30 days after it had taken place. 

The Mansif rejected the application on 
the ground that .it bad been made more 
than 30 days after the sale. On appeal, 
the District Judge set aside the sale on the 
ground that the decree-holder had purcha- 
sed the property in the name of his son 
without the Court’s permission. He fur- 
ther held that as the application was 
uilfler Section 47, Civil Procedure Code, 
30 days* limitation did not apply. The 
auction-purchaser appealed to the High 
Court against this order and also filed a 
revision petition. 

Appeal from Order No. 91 of 1914. 

Judgment. — This is an appeal by a 
purchaser of property at an execution sale. 
According to the finding of the lower Ap- 
pellate Court the deoree-bolderi Ram Jas 
Sthau, purchased the property in the name 
of his son, the present appellant. The 
judgment-debtors applied to have the sale 
set aside on various grounds, amongst 
others on the ground that the decree- 
holder had purchased the property in the 
name of his son without obtaining the 
permission of the Court. The Munsif re- 
jected the application. On appeal the 
District Judge held that the purchase was 
really made by the decree holder himself 
and finding that the property fetched a 
very low price, he set aside the sale. As 
the order was clearly ore lassed under 
Order XXI, Rule 72, Clause (3), an appeal 
lay to the District Judge under Order 
XLIII, Rale 1 (j), but a further appeal to 
this Court is clearly barred by Section 104, 
Sub-Section 2, of the Cede. This appeal, 
therefore, fails and is dismissed with 
costs. 

Civil Revision No. 140 of 1914. 

This application for revision was present- 
ed along with first appeal from Order 
No. 91 of 1914, which we have disposed of 
to-day. We have held that the present 
applicant had no right of appeal to this 
Court against the order of the District 
Judge. The applicant anticipating this 
deoisibn filed this application for revision 
of the same order. In support of this ap- 
plication it is contended that the District 
Judge had no jurisdiction to set aside the 
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sale because before the application of the 
judgment-debtors to have the sale set 
aside was made the sale had been confirm- 
ed and because the application having been 
made more than thirty days after the d^te 
of the sale, was barred by limitation under 
Article 166 of the first Schedule to the 
Limitation Act, The learned Di8‘riot 
Judge does not in so many words say so, 
but it seems to us probable that he t^^eated 
the case as being covered by Section 18 of 
the Limitation Act, as the judgment-3eb- 
tors in this application to have the sale set 
aside said that the decree-holder had pur- 
chased the property without the knowledge 
of the judgment-debtors. Whether this 
was the view of the learned Judge or not 
matters little. He may have been wrong 
in holding that the judgment-debtors ap- 
plication was within time ; but wa cannot 
interfere in revision with his order merely 
because he decided the question of limita- 
tion wrongly. It is quite clear that ho had 
jurisdiction to entertain the appeal and 
dispose of the matter before him. This 
application fails and is dismissed with 
costs. 

Appeal and application both dismissed. 
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Richards, C. J. and Banerji, J. 

Suraj Mai — Plaintiff — Appellant 

V. 

Hira Kunwar — Defendant — Respon- 
dent. 

Second Appeal No. 32 of 1914, decided 
on 21st November 1914, from the decision 
of the Dist. J., Aligarh. 

Agra Tenancy Act (2 of 1901), S. 199 ---Revenue 
Court's order to establish claim on lease in 
Civil Court within 3 months — Suit after 3 
months-^Suit hjld tenable as the order did cast 
cloud on title. 

Id a suit for ejeotment in the Revenue Court 
the defendant pleaded that he was holding the 
land under a lease the term of which had not 
yet expired. The Revenue Court directed the 
defendant to institute a suit in the Civil Court 
within three months to establish his rights 
under the lease. The suit was instituted after 
the expiration o! three months. 

Held, that as a oloud was cast on the plain- 
tiff’s title under his lease he was entitled to 
institute the present suit notwithstanding that 
the period prescribed in the order of the Revenue 
Court had expired. [P. 56, 0. 1 dc 2.] 

Oulzari Lai — for Appellant. 

8. 0, Banerjee—iot Bespondent. 


Subaj Mal V. Hira XimwAit 
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ludgment.— This appeal arises oat of 
a suit in whioh the plaintiff sought a dec- 
laration that he was entitled to remain in 
possession of certain property under an 
alleged zar-i^peshgi leases dated the 9th 
September 1904 It appears that the 
document in question is executed by one 
Lala Behari Lai, the father of the plain- 
tiff, in favour of his son. Mussammat 
Hira Kunwar, the defendant, was one of 
the co-sharers. Partition proceedings 
were brought in the Bevenue Court and 
the portion of property alleged to have 
been leased fell to the lot of Masnammat 
Hira Kunwar. Thereupon she instituted 
a suit in the B avenue Court for possession 
of the plots that had so fallen to her lot 
and for ejectment of the plaintiff. The 
plaintiff set up the document of the 9th of 
September 1904. The Revenue Court, 
thinking that it was a case to whioh Sec- 
tion 199 of the Agra Tenancy Act applied, 
directed Suraj M^l to institute a suit in 
the Civil Court within three months to 
establish his rights under the lease. Suraj 
Mai did not institute a suit within the 
three months prescribed. B^th Courts 
have diamissad the suit on the ground of 
limitation, holding that the suit ought to 
have been instituted within the three 
months mentioned in the order of the 
Bevenue Court. Hence the present 
appeal. 

It seems to us open to some doubt 
whether Mussammat Hira Kunwar was 
entitled to institute her suit in the Bevenue 
Court for ejectment. Her case appears to 
be that the lease of the 9tb of September 
1904 was a fraudulent lease made by the 
lambardar in favour of his own son. If 
this be her case and if it be found to be 
correct, then Suraj Mai would bo a tres- 
passer, It seems to us also ihat the deci- 
sion of the Courts below was not correct. 
It is quite clear that no question of ^‘prop- 
rietary” title was raised in the Revenue 
Court. Tbe plaintiff in that Court sued 
for possession of certain plots and Suraj 
Mai set up the plea that she was not en- * 
titled to possession, because a lease had 
been made in his favour by the lambaf'dor^ 
If the suit was properly instituted in the 
Revenue Court, then the Revenue Court 
might haye decided the question of the 
validity or tbe invalidity of the lease itself. 
But it seems to us that a obud having 
been cast oh Suraj Mai’s title under bis 


lease, he was entitled to institute the 
present suit notwithstanding that the 
period prescribed in the order of the Rev- 
enue Court had expired. We particularly 
wish to state that we are not expressing 
any opinion on the question of the validity 
or invalidity of the lease. This is a matter 
whioh must be tried. We accordingly 
allow the appeal, set aside tbe decrees of 
both the Courts below and remand the 
case to the Court of first instance, through 
the lower Appellate Court, with directions 
to re-admit the case under its original 
number in the file and proceed to hear and 
determine the same according to law. YIe 
direct that the Court below taxe up the 
case as soon as possible. Costs here and 
heretofore will be costs in the cause. 

Appeal allowed : CaBe remanded. 
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Ohamieb and Piggott, JJ. 

Ras Behari Lai — Plaintiff— Appel- 
lant 

V. 

Akhai Kunwar and Defendants 

— Respondents. 

Second Appeal No. 1250 of 1913, de- 
cided on 20th November 1914, from the 
decision of the Disf. J., Gbazipur, dated 
20th August 1913. 

Basement Act (5 of 1882), Ss. 50 and 60 — 
Licensor's transferee cannot revoke license 
when expensive and permanent works executed* 

Tbe transferoG of a liosnsor cannot revoke the 
license where the licensee acting upon the license 
has executed a work of a permanent character 
and incurred expenses in the execution. 

[P. 57, C. 2.1 

Tej Bahadur Sapru and Purmhottam 
Das— for AppalUnt. 

jB. E* 0*Qonor — for Respondents. 

Judgment. — The facts of this case are 
that in the year 1888 one Jbingur Singh 
made over to the first defendant, in consi- 
deration of medical services rendered by 
him, some plots of land in a village. The 
defendant entered into possession, planted 
a garden and built bouses on the land lay- 
ing put a oonsiderable sum of money 
thereon. In 1906 Jhingur Singh ^Sold 
his rights in the village to the plaintiff- 
appellant, who at once set to work to com- 
pel tbe first defendant to pay rent for the 
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land. All his attemi^ts in the Bevenue 
Ceiltt failed and he ttiee brdtight this stilt 
praying for proprietary possession of the 
land and for mesne profits for the three 
years immediately preceding the suit. 
The defence was that the plots in question 
were given by the zertiindat to the defen- 
dant in recognition of his medical servicest 
that the defendant bad spent a large sum 
of money on the land and that the plaint- 
iff had no right to dispossess him. The 
Cotirts below have agreed in dismissing 
the plaintiff’s claim. In second appeal it 
is contended on behalf of the plaintiff 
that in the absence of a registered docu- 
ment, the defendant is no more than a 
licensee and that the plaintiff being a 
transferee of the property is entitled to 
revoke the license. Beliance is placed on 
Section 59 of the Easements Act, which 
runs as follows : — 

** When the grantor of a license trans- 
fers the property affected thereby the trans- 
feree is not as such bound by the license.*' 

The defendant, on the other hand, 
rglies on Section 60 of the Act which so 
far as it applies to the present case, is as 
follows : — 

“ A license may be revoked by the 
grantor, unless the licensee, acting upon 
the license, has executed a work of a per- 
manent character and incurred expenses in 
the execution.” The plaintiff admits that 
on the facts found the case is clearly cov- 
ered by Section 60 of the Act, but he 
maintains that Section 59 lays down an 
independent rule, which entitles a trans- 
feree of property to revoke a license even 
if the licensee acting upon the license has 
executed a work of a permanent character 
and incurred expenses in the execution, 
that is to say, even if the license could 
not have been revoked by the original 
grantor. It seems to us that the words 
** as such in section 59 are extremely 
significant and would not have appeared 
in the section if the intention had been to 
lay down an independent rule that a trans- 
feree of property might revoke a license 
which could not have been revoked by the 
transferor. The section was probably 
inserted in order to meet the possibility 
of a plea by the licensee, of property that 
no one but the grantor of a license is 
entifted to revoke it, and that if the gran- 
tor does not choose to revoke it his trans- 
feree cannot do so. In our opinion Section 
59 means that when the grantor of a 


license transfers the property, the trans- 
feree is no more bound by the license than 
the transferor was and, we think, it is 
impossible to construe this section as 
meaning that the transferee has a bettor 
right than the transferor. For these rea# 
sons we are of opinion that Section 59 of 
the Easements Act does not entitle the 
plaintiff to revoke the license granted to 
the defendant even if he is only a licenscei 
We need only add that the plaintiff’s 
claim against the defendant as a trespasser 
is clearly not maintainable. The suit was 
rightly dismissed and we dismiss this ap- 
peal with costs including fees on the 
higher scale. 

Appeal dismissed. 
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Tudball and Eafiqub, JJ. 

Rang Lai Kuar and crfAers— Judgments 
debtors — Appellants 

V. 

Kishori Lai and others — Decree-hold- 
ers — Respondents. 

Ex. Second Appeal No. 1002 of 1914, 
decided on 17fch February 1915, from the 
decision of the Dist. J., Ghazipur. 

Agra Tenancy Act (2 * 0 / 1901), S, 21 (2)— S. 21 
(2) is not retrospective — Posses •non under decree 
on mortgage executed before the Act can be re» 
covered. 

Where a decree for possession of an occupancy 
holding was passed in I9l2 in favour of the 
mortgagee on foot of a usufructuary mortgage 
executed prior to the passing of the Agra Ten- 
ancy Act, 1901, the Court was bound to execute 
the decree and the mortgagee decree-holder waa 
entitled to possession under it. 3 A. L. J. 40 
and 12 I. C. 631 Ref. [P. 58, C. 1]. 

M, L. Agarwala — for Appellant. 

Damoadar Das — for Respondents. * 

Judgment. — This is a Sdoond appeal by 
the judgment debtors. An oooupanoy hold- 
ing was usufruotuarily mortgaged on 
January 25th, 1900, to one Dwarka Prasad 
whose interest has now devolved upon the 
present decree*holders, Eishori Lai, etc. 
Possession was not given to the mortgagee, 
wjio brought a suit in which he sought in 
the alternative either to recover his money 
or get possession of the property. On 
June 6tb,'1912, a decree for possession 
was awarded to the mortgagee as such. An 
objection was taken in the course of the 
suit by the defendants that the tonsfer 
was illegal and that the plaintins were 
not entitled to possession. The Court de-^^ 
aided in favour of the mortgagee^ hoidiiig 
that mortgage was valid ahd that Mie * 
plaintiffs as Suoh entitled to posses* 
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sion ftcd aooordingly it gave a decree for 
possession. Having obtained the decree 
execution was sought and again the judg- 
ment debtors came forward and pleaded 
that possession could not be given to the 
decree-holders in execution of the decree 
by reason of Section 20 of the Tenancy 
Act. The Subordinate Judge allowed 
this plea and dismissed ^he application. 
The lower Appellate Court has set aside 
the decision of the first Court and has 
ordered possession to be delivered to the 
decreo-holders in execution of the decree. 
The Judgment- debtors come here in 
second appeal and it is urged that whatever 
may have been decreed, still clause 2 of 
Section 21 says clearly that the interest of 
an occupancy tenant is not transferable in 
execution of a decree of the Civil Court 
and, therefore, the Civil Court’s decree 
cannot be executed. In view of the deci- 
sion of this Court in the case of Babu Lal 
V. Sam Kali (1) and in Uarbans Sai v. 
Sriniwas Rao Kalin (2), the plea has ab- 
solutely no force at all. It has been dec!* 
ded as between the parties finally in the 
course of this suit that the plaintiffs are 
entitled to possession. The decree has 
been obtained. Under the rulings of this 
Court the mortgage, which was made be- 
fore the present Tenancy Act came into 
force, was a good one and the mortgagee 
was, therefore, entitled to enforce his dec- 
ree. Over and above this the executing 
Court cannot go behind the decree. That 
decree states that the plaintiff shall be put 
into possession and the Court is bound to 
execute it. There is no force in the ap> 
peal. We dismiss it with costs. 

Appeal dismissed. 

(1) (1906) 3 A. L. J. 40=(1906) A. W. N. 2a 

(2) (1911) 12 I. C. 631. 
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Richards, 0. J. and Banerji, J. 

Daya Shankar — Defendant — Appel- 
lant 

V. 

Hub Lal and another — Plaintiffs — 

Respondents. 

Second Appeal No. 82 of 1914, decided 
on 26th November 1914, from the decision 
of the Dist. J.f Aligarh. 

(a) Hindu Law — Manager — Transaction by, is 
binding in absence of fraud or collusion. 

Under ordinary oiroumstances and in the 
absence of fraud or collusion, the managing 
member of a joint Rindu family Is entitled tp 


transact the business of the joint family and 
represent the members of it. [P. 5S, C. 2.] 

(h) Registration Act (16 of J908), S. 17 — 
Family settlement about immovable property 
does not require registration. 

A family settlement come to in a mutation 
proceeding and creating rights in immovable 
property does not require registration. 21 I.* 0. 
29 Foil. [P. 58, C. 2. & P. 69, 0. 1.] 

Qulzari Lal — lor Appellant. 

Qirdharilal Agarwala — for Respon- 
dents. 

Judgment. — This appeal arises out of 
a suit in which the plaintiffs sought a dec- 
laration that they were the owners and 
possessors of certain property and posses- 
sion. 

It appears that the parties who are dis- 
puting about the estate of ooe Bhajan Lal 
were all members of the same family. Ini 
mutation proceedings a family settlement 
was come to, in consequence of which the| 
plaintiffs were recorded as owners in 
respect of the property now in suit. It is 
alleged by the plaintiffs that this arrange- 
ment was come to as the result of fraud. 
The Court of first instance found that 
there was no fraud when the family settle- 
ment was entered into, and accordingly 
the plaintiffs were not entitled to a decree. 

The lower Appellate Court agreed in all 
the findings of fact of the Court of first 
instance, but finding that one of the plain- 
tiffs was a minor, it decreed the claim to 
the extent of the interest to which he 
would have been entitled had there been nc 
family arrangement. The defendant comes 
here in second appeal contending thai 
inasmuch as the father of the minor Baj 
Narain consented to the arrangement it iE 
binding upon his soD,who is a member of the 
joint Hindu family. Id our opinion under 
ordinary circumstances and in the absence 
of fraud or collusion , the managing mem- 
ber of a joint Hindu family is entitled to 
transact the business of the joint Hindu 
family and represent the members of it. 

In the present case no fraud or mis- 
conduct of any kind on the part of th( 
father is proved, and it is not shown that 
. the arrangement taken as a whole was noi 
for the benefit of the family. On this point 
therefore, we think that the lowei 
Appellate Court was wrong. 

The respondent, however, seeks to up- 
hold the decree of the Court below, O)} the 
ground that rights in immoveable property 
were created by the compromise entered 
into between the parties, and that this 
could only be done by a dooument dulj^ 
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registered. We think that under the 
oiroumstanoes of the present ease it was 
not necessary that there could have been 
any registered writing. The case is very 
similar to the case of Kokla v. Peary Lai 
I'l). This case was followed in the case of 
Jagrani Misrani v. Bisheshar Dube (2), 
to which one of us was a party. 

We accordingly allow the appeal, set 
aside the decree of the lower Appellate 
Court, and restore the decree of the Court 
of first instance with costs. 

Appeal allowed 

a) (1913) Zll.C. 29-35 All. 502. 

12) A. I. R. 1914 All. 464*26 I. C. 791. 
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Tudball and Rafique, JJ. 

Chhabila Earn and another — Plaintiffs 
— Appellants 

V. 

Durga Prasad and others — Defen- 
dants — Respondents. 

First Appeal No. 290 of 1913, decided 

10th March 1915, from the decision of 
tne Diet. J., Mainpuri, dated 18th Feb- 
ruary 1913. 

Civtl jP. C, (5 of 1908), S. 92--O«0 of the two 
plaintiffs dying, any member of the public in- 
tercsted %n the trust after obtaining sanction 
can join the suit — Cotirt must Qtve opportunity 
to obtain sanction and to show interest in 
trust. 

Section 92 of the Civil Procedure Code, 1908, 
is not mandatory but is permissive and direc- 
tory. A suit under Section 92, Civil Procedure 
Code, brought by two persons is brought by 
them m their representative capacity as mem- 
bers of the public interested in the trust in ques- 
tion. It is necessary for the continuance of the 
suit that there should be at least two plaintifis. 
If one representative dies it is open to another 
member of the public interested in the trust to 
come forward to take his place and thus to pre- 
vent the suit abating. He should also obtain 
the necessary sanction. [p. 59, C. 2] 

Two persons B and C, with the permission of 
the Legal Remembrancer, brought a suit of the 
nature contemplated in Section 92 of the Civil 
Procedure Code against D. During the pendency 
of the suit B died. K applied to be brought on 
the record. The Court dismissed the suit as K 
was not the legal representative of J3. 

Held, that the court ought to have given li an 
opportunity first of obtaining sanction from the 
Legal Remembrancer and secondly of showing 
that he was a person interested in the trust and 
on proof of these two qualificdliona the Court 
ought in the interest of tho public to have maio 
K a co-plaintiff in the auit.fP, 59,C.2 & P. 60,0.1] 
8hN, Sen — for Appallanb^i. 
d^kshmi Narain — for Respoadeafc?. 
Jttdgmeat.-^Tais appeal ansaa out of 
ft suit brought by ti wo per^oua uadar tha 
ooudiliioQB atontioaed in Saotion 92 of the 


Code of Civil Procedure* These two per- 
BODS were, Chhabila Ram and Bhagwan 
Da?. They obtained the sanction of the 
Legal Remembrancer and instituted the 
suit. The trustee against whom they sued 
was Baboo Durga Prasad, the present res- 
pondent in this appeal. While the suit 
was pending Bhagwan Das diefl. One 
Mohunt Kanhaya Lai applied to the Court 
to have his name brought on the record as 
oo-plaintiff in place of that of Bhagwan 
Das, claiming to be the heir and legal re- 
presentative of the deceased. Apparently 
Kanhaya Lai was not related in any way 
and could not have been deemed to be the 
heir and legal representative of Bhagwan 
Das in his personal capacity. The Court 
refused the application and dismissed the 
suit, as it was no longer maintainable by 
one plaintiff. The judgment shows clearly 
that the question of Kanhaya Lal's obtain- 
ing sanction from the Legal Remombranoer 
was before the Court. That Court was of 
opinion that the defect in the suit could 
not be cured by allowing Kanhaya Lai 
time to apply for sanction. It, therefore, 
dismissed the suit. It ia quite clear that a 
suit of this. nature brought by two persons 
is brought by them in their representative 
capacity as members of the public interest- 
ed in the trust. It has been held that 
Section 92 is not mandatory, but is permis- 
sive and directory. It seems to us also to 
bo clear that, when a suit ia brought by 
two or more persons under the conditions 
mentioned in Section 92 for the continu- 
ance of the suit it is necessary that there 
should bo at least two plaintiffs, i.e., two 
persons interested in the trust and holding 
the sanction of the Advocate-General or, in 
these provinces, of the Legal Remembran- 
cer, in order to enable them to carry on 
the litigation. It is clear that if one re- 
presentative dies it is open to another 
member of the public inter sbed in the 
trust to come forward to ta^^e his place 
and thus to prevent the suit abating. It is 
also nooessary that this other member of 
the public thus interested should obtain 
the sanction of the Advocate-General or 
the Legal Remembrancer. The suit being 
one which had been brought with sanction 
and it being a matter of a public trust, the 
lower 0 jurt ought, in our opinion, to have 
given Kanhaya Lai an opportunity, 
of obtaining sanction from the Legal 
Remem branoer and secondly^ of showing 
that he was a person interests in 
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trost and on proof of these two qualifica- 
tions the Court ought in the interest of 
the public to have made Eanhaya Lai a 
oo-plaintiff in order to enable the suit to be 
carried on, provided no good cause was 
shown by the other side against his being 
allowed to represent the public interest in 
the trust. The rulings quoted by the 
Court below, viz.^ Oopal Dei v. Kanno 
Dei (1), Abdul Rahman v. Kassum Ebra- 
him (2), are totally beyond the question 
and have no weight in the decision of the 
matter. We accordingly allow the appeal. 
We set aside the decree of the Court below 
and we remand the case to the Court below 
with directions to re-admit it on its origi- 
nal number and to proceed to hear and 
determine the same in view of the direc- 
tions given above. The costs of this appeal 
including fees on the higher scale will be 
costs in the cause and will abide the 
result. 

Appeal decreed. 

(1) (1903) 26 All. 162-1903 A.W.N. 227. 

(2) (1911) 11 I.C. 726=36 Bom, 168. 
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Rafiqub, J. 

Indar Mai — Plaintiff — Applicant 

V. 

Budha and another — Defendants — 

Respondents. 

Civil Revn. Petn. No. 59 of 19l4,, de- 
cided on 21st November 1914, from jbhe 
order of the Dist. J., Agra. 

(a) Cm7P. C. (5 of 1908), S. US-^-Judge in 
misapprehending nature of suit and provisions 
of Art, 29 of Small Cause Courts Act commits 
material irregularity^Revision lies, 

A Judge acts with material irregularity if he 
misapprehends the nature of the plaintifE’s claim 
dnd the provisions of Article 29 of Act IX of 
1887, and in such a case the High Court has 
jurisdiction to entertain an application for 
revision. [P. 60, C. 2 & P. 61, 0-1.] 

(b) Provincial Small Cause Courts Act (9 of 
1887), Sch, 2, Art, 29 — Suit for accounts alleg- 
ing dissolution or alternatively praying for dis- 
solution is not cognizable by Small Cause Court, 

A suit for partnership accounts with an alle- 
gation that the partnership has been dissolved 
and contaloing also an alternative prayer for the 
dissolution of the partnership if it has not been 
dissolved, is triable by a Muosif and not by a 
Small Cause Court. [P. 61, C. 2] 

M. L. Agarwala — for Applicant. 

8. K. Dar— for Respondents. 

Judgment* — This is an application in 
revision under Section 115 of the Civil 
Procedure Code. The facts which have 
led to the making of this application are 
m follows 


I91S 

The plaintiff-applicant filed a suit in the 
Court of the Judge of Small Causes at 
Agra for the recovery of Rs. 177-9-7 on 
partnership account. The plaint was re- 
turned by the learned Judge of Small 
Cause Court for presentation to proper 
Court, on the ground that under Article 
29, clause (6), of Act IX of 1887 such 
a suit was not maintainable in his Court. 
The plaint was then presented by the 
plaintiff-applicant to the Munsif of Agra. 
One of the pleas urged by the defendants 
in their written statement was that the 
plaintiff should sue for dissolution of part- 
nership. The plaintiff amended his plaint 
by adding a paragraph to it to the effect 
thit partnership be Ween him and the de- 
fendants had been dissolved on the 15th of 
March 1910. and asked for an additional 
relief, namely, that in case the Court found 
that the partnership had not been dissolv- 
ed, a decree for dissolution of partnership 
bo passed. After amendment of the plaint 
the Munsif rejected it, holding that he 
had no jurisdiction to entertain the suit 
it was cognizable by a Court of Small 
Causes. On appeal the learned District 
Judge agreed with the first Court and up- 
held its order. The plaintiff has come up 
in revision under Section 115 of the Civil 
Procedure Code and contends that the 
Munsif had jurisdiction to entertain the 
suit. 

A preliminary objection is taken on be- 
half of the respondents to the effect that 
no revision lies. It is said that the learn- 
ed District Judge had jurisdiction to en- 
tertain and bear the appeal and the mere 
fact that he came to an erroneous decision 
aooording to the plaintiff- applicant, does 
not entitle the latter to come up in revi- 
sion here. I do not think that the objec- 
tion of the respondents is sound. The 
want of jurisdiction is not the only ground 
upon which an aggrieved party may apply 
for revisiou. The plaintiff-applicant does 
not deny that the learned Judge had juris- 
diction to entertain and hear the appeal, 
-buo says that he exercised his jarisdiotion 
with material irregularity inasmuch as he 
misapprehended the nature of the plain- 
tiff’s claim and the provisions of Article 
29 of Act IX of 1887. 

I have read ^the plaint carefully ai^ it 
appears to me that the amendment made 
by the plaintiff in the Couri of the Mw- 
sif did not render the claim exclusively 
triable >y the S-nall Oauie 0 jurt or og|| 
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the jurisdiotion of the Munstf. It is true 
that the amended paragraph of the plaint 
contains the allegation of the dissolution 
of partnership on a certain datoi but it is 
nowhere stated that a balance of partner- 
ship aoqounts was struck by the parties or 
their agents on or after the dissolution of 
partnership. The chim still remains for 
an account of partnership transaotionSf or 
for dissolution of partnership and for an 
account of partnership transactions. In 
either case the claim is one which should 
be heard by a regular Court, and not by a 
Small Cause Court. The learned Judge 
seems to have taken the claim to be for 
the balance of partnership aooouats which 
has been struck by the parties or their 
agents, as mentioned in Article 29 (c) of 
Act IX of 1887, The language of the 
plaint shows clearly that the claim was 
not for the recovery of the balance of part- 
nership accounts struck by the parties or 
their agents. In my opinion the suit of 
the plaintiff is within the jurisdiction of 
the Munsif and should bo entertaiued by 
him. As the order of the learned Judge 
was made under a misapprehension of the 
nature of the claim of the plaintiS-appli* 
cant it is liable to revision. The preli- 
minary objection for the respondents fails 
and the application is allowed. The order 
of the Court below is set aside and t'l e 
Munsif will receive the plaint and try the 
case according to law. Costs of this ap- 
plication are allowed to the applicant. 

Application allowed. 

A. L R. 1915 Allahabad 61 

Chamibe and Piggott, JJ. 

Anupa Kuer — Decree-holder — Ap- 
plicant 

V. 

Achchaihar Singh and others — Judg- 
ment debtors — Opposite party. 

Oivil Misc. Case No. 397 of 1914, deci- 
ded on 23rd November 1914, on reference 
made by the Ofifg. Disfc, Officer, Benares, 
on 13iih June 1914. 

Decree — Construction — Revenue Courtis decree 
on award entitling maintenance executable by 
taking proceedings is‘ declaratory* 

A decree passed by a Revenue Court in ac- 
cordance with an award entitled a woman to 
Sreccive a fixed sum as maintenance in half-yearly 
instalments and provided thit if the maiatea- 
ance, WAsnot paid, she might enforce its pay- 
ment by taking proceeiings in a competent 
Oourt t 


Held, that the decree was merely a declara- 
tory decree as to the right to receive mainten- 
ance, and could be enforced by a suit in the 
Civil Court, and not by an application for exe- 
cution ol the decree. [P, 61, C, 2.] 

8. N. Sen-^-tox Applioanti. 

Ookul Frasad — for Opposite party. 

Order.— A suit for ejectment brought 
by Achobaihar Singh and others against 
Anupa Euer in a Revenue Court came up 
to this Court in second appeal and was 
settled in accordance with an arbitration 
award. The award provided that a decree 
for possession of the land should be 
passed in favour of Achchaihar Singh and 
others and that Anupa Kuer should 
receive from Aohohdihar Singh and others 
11 maunds odd of grain and Rs. 14 in 
cash by way of maintenauoa to be paid 
in half yearly instalments- Anupa Kuer 
has now applied to the Revenue Court to 
execute so much of the deoree mentioned 
above as relates to the maintenance pay- 
able to her. The Revenue Court, being 
doubtful whether it has jurisdiction to 
entertain this application, has referred this 
ease to this Court under Ssotion 195 of 
the Tenancy Act, The award which is 
incorporated in the deoree of this Court 
provides that if the maintenance due to 
Anupa Kuer is not paid she may enforce 
payment by taking proceedings in a 
oompetent Court (ba charajoi adalat 
majdz hasb-i-zabita). It seems to us 
that the persons who drew up the award 
knew that there would be difficulty iu 
executing a deoree for matintenance in a 
Revenue Court and, therefore, instead of 
providing that enforcement of the deoree 
should be by proceedings in the execution 
department, they provided that Anupa 
Kuer should take proceedings in a oom- 
petent Court. We regard this portion of 
the decree as merely declaratory of Anupa 
Kuer’s right to receive maintenance. In 
our opinion she should bring a regular 
suit in the Oivil Court to enforce her 
right to maintenance. Section 195, sub- 
section (3), of the Tenancy Act provides : 
“ On any such reference being made, the 
High Court may order the Court either to 
proceed with the case, or to return the 
plaint, application or appeal for presenta* 
tion to such other Court as it may declare 
to be oompetent to try the same.’* It 
seems to us that we should not take either 
of these Qouraas. In our opixuoti the 
application for exeookion should ba dia« 
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missed* With this expression of opinion 
we direct! that the papers be returned to 
the Court which has made this reference* 
Papers returned. 

A. I. R. 1915 Allahabad 62 (1) 

Ohamiee, J. 

Bcdri Das and others — Applicants 

V. 

8heo Nath Singh — Respondent. 

Civil Eevn. Petn. No. 176 of 1914, de- 
cided on 26th February 1915, from an 
order of the Small Cause Court J., Oawn- 
pore, 

Pr<yvincial Insolvency Act (3 of 1907)i S. 13 — 
Execution sale proceeds realized before adjudi- 
cation do not vest in receiver. 

Where the sale-proceeds in execution of a 
decree are realized before the judgment-debtor is 
adjudicated insolvant, the interim Receiver has 
no olaim to such proceeds. ^ [P. 62, C. 1] 

Uma Shankar Bajpai—iot Applicants. 

Judimeat. — The applicants obtained a 
decree against the respondent, Sheo Nath, 
in the Court of Small Causes, in execu- 
tion of which they brought certain pro- 
perty to sale on July Idiih, 1914. Au 
order was made that the proceeds of the 
sale should be paid to the decree^holders, 
less the costs of the sale. One month 
before this the judgment-debtor had 
applied to be declared insolvent, and an 
interim Receiver had been appointed 
under Section 13 of the Provincial Insol- 
vency Act. On July 18th, that is, two 
days after the sale, the interim Raoaiver 
made a report to the Court on which an 
order was passed that the proceeds of the 
sale were not to be paid to the decree- 
holders, and a few days later the Court 
ordered that the money should be given 
back to the purchasers of the property and 
that the sale should be set aside. This is 
the order against which the present appli- 
cation is directed. The case is covered by 
the deoisioE of this Court in Sri Ghand v* 
llfurari Lai (1). The sale proceeds were 
realized before the judgment-debtor was 
adjudicated insolvent. Therefore, the 
iBeoeiver had no claim to them. I am in- 
formed that the jadgment-debtor has not 
upto date been adjudicated insolvent. 
However that may be, he had not; been 
adjudicated insolvent when the proceeds 
of the sale were realized. 1 allow this 
application and set aside the order of the 
Court below. The applicants will gat 

7l) (m2) 16 1. 0. 183^34 All. 6^ ^ 


their costs from the respondent, judg- 
ment-debtor . 

Application allowed. 

A. !• R- 1915 Allahabad 62 (2) 

Richards, 0. J. and Banerji, J. 

Bhagwan Dayal and another — Plain- 
tiffs — Appellants 

V. 

Par am Sukh JDass— Defendant — Res- 

pondent. 

Second Appeal No. 1612 of 1913, de- 
cided on 19th January 1915, from the 
decision of the Sub- J., Aligarh, dated 2od 
September 1913. 

Civtl P. C. (5 of 1908), 0. 32, R. i-'AppotnU 
ment of a min as guardian without notice to 
minors or their mother is not proper^Decree 
against minors null and void, 

(Semble) — Appointment of officer of court as 
guardian is farce without providing for funds to 
defend. [P. 63. 0. 1.] 

A suit was brought against a certain person 
and his minor nephews. The uncle refused to 
be the guardian of the minors alleging that they 
lived with their mother. The Court appointed 
the Amin as the guardian ad litem of the 
minors, without giving any notice to the minors 
or to their mother in whose caro they were. The 
Amm did not make • any defence. An ex parte 
decree was made as against the minors. An ap- 
plication was made to set aside the ex parte 
decree on behalf of the minors by their mother. 
The application was refused. Subsequently a 
suit was filed for a declaration that the decree 
was null and void as against the minors : 

Held, that the minors not being properly re- 
presented in the suit and the ex parte decree 
having been passed without notice to them or 
their natural guardian, they were entitled to the 
declaration which they sought in the suit. Case 
law Ref. [p. 64, C. 1] 

Umashanker or Appellants. 

S. 0. Banerji — for Respondent. 

Judgment. — This aipp3al arises out of 
a suit iu which the plaintiffs claimed a 
declaration that a decree obiiained against 
them ex parte on the 30feh of August 1911 
was null and void as against them. The 
decree in question was a decree obtained 
on foot of a mortgage alleged to have been 
executed by the father of the plaintiffs 
and their uncle, Righubir Sihai. The 
facts'are as follows* The plaintiffs ware at 
the time of the institution of the mort- 
gage suit, and still are, minors. The plain- 
tiffs in the previous suit sought to implead 
them as defendants through the said 
Eaghubir Sahai as their guardian od litem. 
Raghubir Sahai refused to be the guardian 
ad litem and informod the Court that the 
minors lived with their mother, and not 
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with him. Eventually the Court appointed 
the Amin as the guardian ad litem of the 
minors. This order was made without 
any notice having been given to the 
minorSf or to their mother in whose care 
they were. There was no appointed or 
natural guardian other than the mother. 
It is nob pretended that the Court re- 
quired the plaintiff to deposit any sum of 
money to enable the Court Amin to em- 
ploy a Pleader, or to make any inquiry as 
to the minors’ defence. Nor is it pretended 
that the Court Amin did in fact take any 
step to defend the case or to inquire 
whether there was a defence. An ex parte 
decree was granted on the 30bh of August 
1911. An attempt was made on behalf of 
the minors through their mother to have 
the case restored, but this application was 
refused. The present suit was then insti- 
tuted. 

Both the Courts below have dismissed 
the suit and the plaintiffs come here in 
second appeal. There can be no doubt 
that there was great irregularity in the 
proceedings prior to the granting of the 
ex parte decree. The provisions of Order 
XXXII, Rule 3, were not observed. The 
Courts below, however, were of opinion 
that the decree was not void and could nob 
be set aside on account of the irregularity. 
They refer to the oases of Wahan v. 
Banke Behari Per shad Singh (1) and 
Munshi Munnu Lai v. Ohulam Abbas (2), 
We think the Courts below were wrong. 
Assuming that the decree is not nullity, 
that in itself would nob be a sufficient 
ground for dismissing the plaintiffs’ suit. 
The Court ought to have considered 
whether the plaintiffs were prejudiced by 
the irregularity ; if the minors had no op- 
portunity of putting forward a defence to 
the suit, or in other words, if they were 
nob represented in the Court below, they 
would be prejudiced. It seems to us that 
the appointment of an officer of the Court 
as guardian ad litem of minors without 
requiring the party at whose instance he 
is appointed to deposit the necessary 
funds to enable the guardian to defend 
the case, is little more than a farce. If, 
however, in the present case the order had 
been made with notice to the mother she 
might have objected to the appointment 

(1) (1903) 30 Cal. 1021-30I.A. 182 

(2) (1910) 610. 7as«32 All. 2a7«37 I A. 77 
(P, C.) 


of the Aminf or at least have given him 
instructions as to the defence of the minors. 
There is no real hardship in requiring the 
party to deposit money to enable the Court 
official to enquire" and get instructions 
on behalf of minors. If the party is 
successful in the litigation, the funds so 
deposited can be subsequently recovered. 
In the case of Wahan v. Banke Behari 
Pershad Singh (1), the minors had been 
sued and had appeared throughout the 
proceedings with their mother as guardian 
ad litem. The irregularity in the case was 
the absence from the record of a formal 
order appointing the mother guardian ad 
litem. The mother was the person who 
would naturally have been appointed guar- 
dian had an application been made. And 
by appearing in the proceedings she show- 
ed that she had no objection to being 
guardian. The decree was granted in the 
year 1881 and the suit challenging its 
validity was not instituted until January 
1895. Their Lordships held that the 
minors were ^‘substantially” sued in the 
former suit. Their Lordships quote from 
the judgment of the High Court the follow- 
ing words : “ It is necessary that the 

Court should see that a proper guardian be 
appointed to protect their interest. Sec- 
tion 443 of the Code is imperative on this 
point.” Their Lordships then say : “ In 
this statement of the law their Lordships 
entirely concur, and they desire to impress 
upon all the Courts in India the importance 
of following striobly the rules laid down 
in the section referred to After this 
statement it seems to us impossible to 
contend that minors cannot have a decree 
declared not binding on them under oir- 
oumstanoes like the present, where the 
appointment of the guardian was not only 
irregular but where in fact a decree was 
made without even notice to the minora. 
In MunshiiMunna Lai v. Ghulam Abas (2) 
the only irregularity was the absence 
of the affidavit specified in Section 457 of 
the Code of Civil Procedure of 1882. This 
case was even a weaker one than the case 
above referred to. The minors were clearly 
and substantially represented and had 
every opportunity of putting forward their 
defence. It is contended by the learned 
Advocate on behalf of the respondent that 
the only remedy the minors had was to 
apply to have the ex parte decree set aside 
under the provisions of Order IX, Bale 13 , 
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of the Code of Civil Procedure* This rule 
enables a defendant who has not been 
served with the summon9» or was prevent* 
ed by some sufficient cause from appearing 
when the suit was called on for hearing, 
to have au ex parte decree set aside* It 
is argued that the defendant against whom 
an ex parte decree has been made> who 
neglects to avail himself of the provisions 
of this rule> cannot afterwards bring an 
independent suit. This may be so. But 
this is not the ease here. If the minors 
were parties to the suiti the only person 
who could make an application to have the 
ex parte decree set aside would be the 
Court Amin who was their irregularly 
appointed guardian ad litem* No such 
application was made by him. In our 
opinion we have to see whether the irre- 
gularity in the present case prejudiced or 
may have prejudiced the minors. Holding 
as we do that the minors were never 
properly represented and that the decree 
was made without notice to them or their 
natural guardian we think that they are 
entitled to the declaration sought in the 
present suit. 

We aooordingly allow the appeal, sat 
aside the deorees of both the Courts below 
and decree the plaintiffs’ claim with costs 
in all Courts including in this Court fees 
on the higher scale. 

Appeal allowed. 

4 

A. I. R. 191S Allahabad 64 (1) 

Bafique, J. 

Mahabir Prosad — Plaintiff — Appel- 
lant 

V. 

Ram Tawakal and others — Defendants 
— Respondents. 

Second Appeal No. 426 of 1914, de- 
cided on 4th March 1915, from the deci- 
sion of the Dist. J., Benares, dated 16th 
January 19 14 

Agra Tenancy Act (2 of 1901), S. 194— Lam- 
bardaf alone can sue for entire rent, 

A latrhardar oan sue alone, without joining 
the other co-sharers of the village, for the re- 
covery of the entire rent due from a tenant. 
A. I. R. 1914 All. 104 F. B. Foil, [P. 64. C. 2] 

M, L, Agarwala — for Appellant. 

B, E, O^Canor and L. M, Banerji — for 
Respondents. 

Judgment. — The two appeals Nos. 
426 and 427 are connected and they arise 
out of two suits brought by the appellant, 
nrho is the lambardar of ths village, He 


sued as lawbardar for the recovery of the 
entire rent due for the year 1319 Faeli 
and part of the year 1320 FatU, One of 
the picas in defence was that under Section 
1P4 of Act ]1 of 1901 the plaint ff could 
not cue alonr . This objection was allow- 
ed by the first Couct and the claim was 
decreed to the extent of the plaintiff's 
share. On appeal the learned District 
Judge affirmed the decree of the first 
Court. The lambardar has come up in 
second appeal to this Court and contends 
that be oan sue alone without joining the 
other co-sharers of the village. He relies 
on the full Bench case of Oulzari Mod v. 
Jai Ram (1), The contention for the ap- 
pellant must prevail in view of the ease 
relied on by him. I, therefore, accept the 
appeal, set aside the decree of the lower 
Appellate Court and remand the case 
for trial on the merits. Costs of this ap- 
peal will abide the event. 

Appeal allowed ; Case remanded, 

(1) A. I. R. 1914 All. 104=36 AU* 441=24 I.C. 

178 F.B. 

A. I. R. 1915 Allahabad 64 (2) 

PlGGOTT, J. 

Bhulan — Defendant — Appellant 

V. 

Wazir and others — Plaintiffs —Res- 
pondents. 

Second Appeal No. 1212 of 1914, de- 
cided on 18th January 1915, from the 
decision of the Addl. Dist. J., Aligarh, 
dated 30th May 1914. 

Civil P. C. (5 of 1908). O. 41. E. 2l-’High 
Court not to interfere in appellate court's dis- 
cretion in refusing to consider evidence taken on 
remand* 

A High Court Is not justided in second appeal 
in interfering with the discretion of the lower 
Appellate Court to the extent of refusing to re- 
cognize the additional evidence taken on remand 
under Order XLI, rule 27, of the Code of Civil 
Procedure. [P, 65, C. 2] 

Mohan Lai Sandal — for Appellant, 

Judgment.— 'This was a suit for posses- 
sion of a house. On the pleadings in the 
05urt of first instance it was admitted that 
one Ohand owned a house which was 
situated in an enclosure shown as enclosure 
No. 21 in the map of the village ahadi^ 
and that it was desoribed as the second of 
three houses in the said enclosure in the 
explanatory statement (khasra) appended 
to the said map. The plaintiffs claimed 
that the bouse in suit was the said house 
of Ohand, while the defendant replied that 
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this was not so, but on the contrary the 
plaintiffs were still living in a house in the 
said enclosure which was the house No. 2 
belonging to Ohand referred to in the 
settlement khasra. The lower Appellate 
Court caused certain further evidence to be 
taken, and then came to a finding that the 
house in suit is the house No. 2 belonging 
to Chand referred to in the Settlement 
map and khasra, Ib has also recorded a 
finding that the house in suit was occupied 
by permission of the plaintiffs by one 
Musammat Nasi ban, who died recently. 
These are clear findings of fact and this ap- 
peal cannot succeed unless the defendant- 
appellant can show cause for inberference 
with these findings in second appeal. It 
has not been shown to me that there is 
any force in the pleas taken in the third 
and fourth paragraphs of the memorandum 
of appeal. The District Judge had before 
him admissions by the parties that the 
house belonging to Chand, situated with- 
in the boundaries of plot No. 21, was the 
property of the plaintiffs. The defendant 
said that the house in question was the 
one in which the plaintiffs were living at 
the time of the institution of the suit. The 
District Judge came to the conclusion that 
this was nob the case, because the house in 
which the plaintiffs were living was 
situated partly outside the boundaries of 
plot No. 21 and was shown to have been 
built after the preparation of the Settle- 
ment khasra and map which were plain- 
tiff’s documents of title. There was no 
suggestion before the Court that either of 
the other two houses admittedly situated 
within the limits of plot No. 21 was the 
house described in the Settlement khasra 
as the house of Chand. On the pleadings, 
and on the evidence before him, the Dis- 
trict Judge was entitled to come to the 
findings which he has recorded in favour 
of the plaintiffs. The only difficulty about 
the case is that suggested in the first two 
paragraphs of the memorandum of appeal. 
The Court of first instance had dismissed 
the plaintiffs’ suit, on the ground that the 
evidence before it was not sufficient to 
prove that the house in suit was the house 
which had formerly belonged to Chand. 
When the case first came before the Dis- 
trict Judge he recorded an order, dated 
the 28bh of April, 1914, to the effect that 
the conclusion arrived at by the first 
Court appeared correct on the evidence 
before that Court. He proceeded, how- 
ever, to direct further evidence to be taken 
tinder 0. XLI, E. 27, of the Code of 
IQIfi A— Q ^ TO 


Civil Prooedute, The additional evidence 
taken was that of a Commissioner, who 
was ordered to take certain measurements 
on the spot to enable the Court definitely 
to satisfy itself as to the manner in which 
the Settlement map applied to existing 
facts. The learned District Judge presu* 
mably acted under O. XLI, B. 27, 
Cl. (1) (6), and it cannot be denied that, 
in the absence of some measurements 
such as those which were taken by the 
Commissioner on remand, it was practi- 
cally impossible to understand how the 
settlement map applied to the existing 
facts of the case and the suit would have 
to be decided more or less by conjecture. 
The real question is whether the District 
Judge was justified in ordering further 
evidence to be taken, and might nob have 
been content with dismissing the appeal 
before him on the simple ground that the 
plaintiffs, on whom the burden of proof 
lay, had failed to prove their case. I do 
not think, however, that this Court 
would be justified in second appeal in in- 
terfering with the discretion of the lower 
Appellate Court to the extent of refusing 
to recognize the additional evidence taken 
on remand. If this is so, this appeal must 
necessarily fail and I dismiss it accord- 
ingly. . Appeal dismissed, 

A. I. R. 1915 Allahabad 65. 

Eichards, C. J., and Banerji, J. 

Deo Narayan Singh — Plaintiff-Appel- 
lant 

V. 

Ganga Prasad and another — Defen- 
dants- Kespondents, 

Second Appeal No. 1578 of 1913, decid- 
ed on 19bh December, 1914, from the deci- 
sion of the Sub-J,, Jaunpur, dated 25th 
June, 1913, 

Hindu Law — father's alienation can he chal- 
lenged by son if he was then %n womh, 

A Hindu son subsequently born alive is com- 
petent to contest an aliemition made by the 
father when the son was in his mother’s womb. 
(16 Mad. 76 ; 26 I.O. 61, Foil, ; (18G4) W. R. 340, 
Hot foil, and Case-law Ref,) [P, 66, 0. 2.] 

S, M, Suleman — for Appellant. 

Durga Gharan Banerji — for Eospon- 
dents. 

Judgment : — The suit which has given 
rise to this appeal was brought by the 
plaintiff- appellant for a declaration that a 
sale-deed, dated the 17th August, 1909, 
executed by his father, Hansraj Singh, in 
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favour of Nauraug Singh, the predecessor- 
in-title of the defendants, is null and void 
as against the plaintiff. The validity of 
the sale is questioned on various grounds. 
The lower Court has dismissed the suit, on 
the finding that the plaintiff was born 
after the date of the sale and is nob, there* 
fore, entitled to question its validity. It 
has further been found that the plaintiff 
was in his mother s womb when the sale 
was made, and it is not disputed for the 
purposes of this appeal that the property 
sold is ancestral property. The question 
to be determined in this appeal is, whether 
a son who was in his mother’s womb at 
the date of an alienation by the father of 
ancestral property can contest the aliena- 
tion. The decision of this question depends 
on the further question, whether a son in 
the mother’s womb can be deemed to be 
a co-owner of joint ancestral property. 

Under the Mitalcshara a son acquires 
an interest in ancestral property by birth, 
the reason for the rule being, as pointed out 
by Mr. Gopal Chandra Sarkar in his work 
on Hindu Law, page 210, 4th Edition, 
that the father and other ancestors are 
reproduced in the son. The question is 
whether birth relates back to the period 
when the child was in its mother’s womb. 
Dnder other systems of law, such as the 
Civil Law and theJEnglish Law, a child is 
deemed for some purposes to be born 
when it is in its mother’s womb. This 
rule is in several instances recognised by 
the Hindu Law. In the case of succes- 
sion by a posthumous son, he takes a 
share in his father’s property from the 
date of his father’s death and he is regard- 
ed as being in existence, though he is 
only in his mother’s womb and not actu- 
ally born until afterwards. Again, in the 
case of partition, a son in iitero at the time 
of partition is deemed to be in existence 
and the partition may either be postponed 
or a share should be sob apart for him. [See 
Strange’s Hindu Law, page 183, Jolly’s 
Tagore Law Lectures, page 132 ; Kalidas 
Das V. Krishna Ohander Das (1) ; 
Mayne’s Hindu Law, Section 472, 7th Edi- 
tion.] It has also been held that the 
‘’rights of a son in the womb could not 
be defeated by a Will made by the father.” 
[Hanmant Bamachandra v. Bhimacharya 
(2) and Minakshi v. Vira2:)pa (3).] So 
that in the cases of succession, partition 

(1) (1869)2 B L.R. lOSall W,H. 11 (F.B.), 

(2) (1888) 12 Bom. 106. 

(8) (1885) 8 Mad. 89. 


and Will, a son in the womb has been 
regarded as one in esse. There is nothing 
to show that in the case of an alienation 
by sale a different rule obtains. Our 
attention has not been called to any text 
of Hindu Law in which an alienation has 
been excluded from what is deemed to be 
the general rule. The Courts below have 
relied on a passage in Mr Golap Chandra 
Sarkar’s Hindu Law, page 210, 4th Edi- 
tion which is as follows : “A child in the 
womb is not entitled to all the rights of a 
child vi esse.^ A son’s right of prohibiting 
an unauthorized alienation by the father 
of ancestral property cannot be exercised 
in favour of an unborn son.” The learned 
author has referred to the case of Mnsam- 
mitt Goura Ghoiodlirain v. Ghummun 
Ghowdhri/ (4) as an authority for the 
proposition laid down by him. That case, 
no doubt, supports his view, bub it was 
dissented from by the Madras High Court 
in Saba 2 )athi v. Somasiinderam (5). The 
learned J ndges held that ” an alienation 
by a Hindu to a bona fide purchaser for 
value is liable to be set aside by a son 
who was in his mother’s womb at the 
time of the alienation.” In the recent 
case of Datla Venlcatasuhba Ttaju Gar'^ 
V. Gattem Venkatarayudu (6) the same 
Court assumed that a son could contest 
an alienation made by his father at a time 
when the son was in his mother’s womb. 
The same view appears to have been 
adopted by the Bombay High Court. G^ea 
West and Buhler's Hindu Law, page 803.) 
We agree with this view. Both on autho- 
rity and on principle we are of opinion 
that a son subsequently born alive is 
competent to contest an alienation made 
by the father when the son was in the 
womb.^ The Court below was, therefore, 
wrong in dismissing the suit on the ground 
on which it dismissed it. Wo allow the 
appeal, set aside the decree of the Court 
.below and remand the case to that Court 
Rwith directions to re-admit it under its 
original number in the register and 
dispose of the other questions which 
arise in the case. Costs here and hitherto 
will be costs in the oause. The costs 
in this Court will include fees on the 
higher scale. 

Appeal allotved ; Case remanded. 


(4) (1864) W.B, 340. 

(6) (1893) 16 Mad. 76«2 M.L.J, 244. 
(6) (1915) 26 I.O. 61. 
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Banerji, J. 

Mohammad Husain — Plaintiff- Appellant; 

V. 

Mohammadi Bihi and others — Defon- 
dants-Eespondents. 

Second Appeal No. 307 of 1914, decided 
on 8th February, 1915, from the decision 
of the Addl. Sub-J., Moradabad. 

Limitation Act {TX of 1908) ^ Arts. 131 and 120 
•^Rent suit governed by Arts. 131 and not 120, 

A right to reoovor rent is a periodioally recur- 
ring right and a suit to establish such a right is 
^governed by Art. 131 of the Limitation Act, and 
not by Art. 120 (14 M.L.J. 477, Re/.)[P. 67 0. 1.] 

Narmadeshioar Upadhyaya for S. N, Sen 
— for Appellant. 

jRahmat UUah — for Kespondents. 

Judgment : — The parties to the suit 
out of which this appeal arises are near 
‘relatives. The plaintiff has brought this 
suit against the heirs of his brother, 
Ahmad Husain, for the establishment of 
his right to recover rent for the site of the 
house occupied by the defendants at the 
rate of eight annas per mensem and for 
recovery of arrears of rent for nearly three 
years. Both the Courts below have dis- 
missed the suit on the ground of limita- 
tion. They are of opinion that Art. 120 
of the first Schedule of the Limitation Act 
applies to the suit and bars the claim. 
That Article would be applicable if there 
is no other Article in the Schedule which 
would govern a claim of this description. 
Tt is contended on behalf of the appellant 
that the Article which is applicable to 
this suit is Art. 131, which provides a 
limitation of twelve years for a suit to 
establish a periodically recurring right to 
be computed from the date when the 
plaintiff had first been refused the enjoy- 
|ment of that right. A right to recover 
rent is a recurring right and the present 
suit is one for establishment of the plaiiv 
tiff’s right to recover rent for the site of 
the house occupied by the defendants. It 
is true that in the plaint the prayer, as 
framed, is a prayer to assess rent, but that 
48 in substance a prayer to establish the 
plaintiff’s right to obtain rent at a parti- 
cular rate. The claim is clearly one to 
establish a periodically recurring right 
and, therefore, the suit is governed by 
A.rt. 131 and Art. 120 is inapplicable. It 


was held by the Madras High Court in 
Jagannath Pandia v. Muthia Pillai (1), 
that a right to establish a periodical right 
to recover rent is governed by Art. 131. 
Of course, it will be open to the defen- 
dants to show that the plaintiff was re- 
fused the enjoyment of the right claimed 
by the defendants’ predecessor-in-title at 
some time prior to twelve years preceding 
the date of the suit. If they can do so, 
the claim is beyond time, otherwise it 
would not be time- barred as the title of 
Ahmad Husain accrued only under the 
deed of gift executed in his favour by his 
father on July 30bh, 1900, and this suit 
was filed on July 30bh, 1912. However, 
the case has not been tried on the merits 
and those questions have not been deter- 
mined. I allow the appeal, discharge tha 
decrees of both the Courts below and re- 
mand the case to the Court of first in- 
stance with directions to re-admit it 
under its original number in the register 
and to dispose of it according to law. 
Costs here and hitherto will be costs in 
the cause. 

Appeal alloioed: Case remanded. 


(1) (1904) 14 M. L, J. 477. 
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PiGGOTT, J. 

Bamujagar Paiide and others — Plain- 
tiffs- Appellants 

V. 

Bhagirathi and others — Defendants- 
Eespondents. 

Second Appeal No. 819 of 1913, decided 
on 5th January, 1915, from the decision of 
the Dist, J., Benares, dated 23rd April, 
1913. 

Civil P. C. (V of 1008), 0. 2, R. 2 -Fresh suit 
on same cause of action for property omitted 
through mistake is not maintainable by plaintiff 
or his transferee— Civil P. C, (F of 1908), S, 11, 

Where a litigant, who is fully aware of th® 
facts which constituted his cause of action* 
mismanages his litigation and fails through his 
own, mismanagement to obtain from the Gourla 
the fulli reliefs to which he is entitled, neither 
he nor his transferees are entitled to maintain 
any further suit upon the same cause of action. 

[P. 69, 0. 1.] 

Therefore neither a reversioner to the estate of 
a deceased, who brought a suit to set aside a 
sale made by the widowj of the deceased and 
wrongly described the extent of the property 
claimed by him and on a decree being passed 
acquiesced in that decree and also in its inter- 
pretation, nor the transferee of that property is 
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entitled to maintain a farther suit for the pro- 
perty. (16 Cal. 800 (P.O.) : 6 Mad. 84i and 1886 
A. W. N. 269, Did.) [P. 69. 0. 1.] 

S. M, Suleman — for Appellants. 

Gokul Prasad — for Bespondents. 

Judgment : — The facts of this case 
must now be dealt with as determined by 
the findings returned by the lower Appel- 
late Court on the issues remanded by me 
in my order of the 17th of June, 1911. 
One Musammat Sheo Eani was in posses- 
sion of a certain mnindari share with a 
Hindu widow’s estate. On July 16th, 
1873, she executed a deed of sale transfer- 
ring this share to the predecessor-in-title 
of the principal defendants-respondents. 
She died on the 10th of August, 1905. 
The reversioner to the estate of Sheo 
Tahal, husband of Musammat Sheo Eani, 
was Mtisammat Gulabi Kunwar, who is 
impleaded in this suit as defendant No. 6. 
She brought a suit to recover possession 
of the property transferred by the deed of 
the 16th July, 1873, by avoidance of the 
transfer, on the ground that the said 
transfer was valid only for the life-time of 
Musammat Sheo Eani, and she obtained a 
decree. It so happened, however, that in 
the sale- deed in question the share there- 
by transferred was described in a manner 
which was both ambiguous and inaccurate. 
Musammat Gulabi Kunwar in bringing 
her suit copied into her plaint the descrip- 
tion of the property as she found it in the 
sale- deed, and the decree was framed 
accordingly. When she applied for posses- 
sion under her decree the Court executing 
the decree put a certain interpretation on 
the terms of the decree, with the result 
that Musammat Gulabi Kunwar only 
obtained possession of a small fraction of 
the property which had been actually 
transferred by the sale-deed of July 16th, 
1873. She has since executed a deed 
transferring to the present plaintiffs or 
their predecessors-in-title whatever rights 
she still possessed in the zemindan share, 
which had formerly belonged to Sheo 
Tahal. The present suit was filed on the 
7th of January, 1912. In the plaint as 
drafted, the position taken up was one 
which is clearly unsustainable in view of 
the findings which have now been returned 
by the lower Appellate Court. The plain- 
titfs alleged that what was transferred by 
the sale-deed of July 16th, 1873, was, not 
the entire share which had belonged to 
Sheo Tahal and was then in possession of 
oi hie widow, Musammat Sheo Bani, but 


only that small fradtion of the said share 
in respect of which Musammat Gulabi 
Kunwar had obtained possession under 
her decree of June 12bh, 1906. With 
regard to the rest of the share it was 
alleged that the principal defendants had 
obtained possession of the same, not under 
the sale deed of July 16bh, 1873, but by 
virtue of a distinct transaction which con- 
stituted them trustees on behalf of 
Musammat Sheo Eani for her life-time. 
That position has necessaiuly been aban- 
doned in view of the findings already 
referred to. It is, however, contended 
that, upon a correct statement of facts, 
the present suit is maintainable and the 
plaintiffs are entitled to a decree. When 
Mtisammat Gulabi Kunwar brought the 
suit which resulted in the decree of June, 
12th, 1906, she undoubtedly intended to 
claim, and presumably did claim, what-, 
ever property passed to the principal 
defendants under the sale-deed of July 
16th, 1873. By an oversight she wrongly 
described the extent of the property claim- 
ed by her in her plaint, and she has 
acquiesced in a decree under which she 
has obtained a small fraction only of the 
property to which she was entitled. It is 
contended for the appellants under these 
circumstances that, as transferees from 
Musammat Gulabi Kunwar, they are now 
entitled to claim upon the same cause of 
action, namely, the invalidity of the sale- 
deed of July 16fch, 1873, to confer any 
title extending beyond the life-time of the 
vendor Sheo Eani, the rest of the property 
which Musammat Gulabi Kunwar failed 
to obtain possession of under the decree of 
June 12th, 1906. This contention is sup- 
ported by reference to various decided 
cases, of which the most important are 
A matt at Bibi v. Imdad Husain (1), Ven- 
kata Vzraragavayyangar v. Krishnasami 
Ayyanqar (2) ; and Bhup Singh v. Oulab 
Bai (3). The general principles therein 
laid down are that a right which a litigant 
possesses without knowing or ever having 
known that he possesses it, can hardly be 
regarded as a portion of his claim, and that 
a litigant cannot be required to include in 
his suit the claim for a relief based upon 
facts of which he is in ignorance. I do 
not think these rulings cover the present 
ease. Musammat Gulabi Kunwar knew* 


(1) (1888) 15 Cal. 800^15 I. A. 106=6 Sar, 214 

(P.O.). 

(2) (1883) 6 Mad. 844. 

(3) (1886) A, V7. N. 269. 
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that her father’s share had been transfer- 
red by her mother under the sale-deed of 
July 16th, 1873, and that the vendees 
were in possession thereof under that deed. 
She got into trouble bacause she framed 
her suit without previously consulting the 
village papers for a correct specification of 
this share, but copied down without ques- 
tion the specification given in the sale- 
deed, which subsequently was proved to 
be both ambiguous and inaccurate. She 
has acquiesced in the decree passed upon 
the incorrect specification given in her 
plaint, and in an interpretation of that 
decree which was seriously unfavourable 
to her. Her case is that of a litigant who, 
while fully aware of the facts which con- 
stituted her cause of action, has mis- 
managed her litigation and has failed 
through her own mismanagement to obtain 
from the Courts the full relief to which she 
was entitled. I^ither she nor her trans- 
ferees are, in my opinion, entitled now to 
maintain any further suit upon a cause of 
action which arises from the sale of July 
16th, 1873, and accrued to them on the 
death of Mtisammat Sheo Bani on the 
10th of August, 1905. This appeal, there- 
fore fails and is dismissed with costs, 
including fees on the higher scale. 

Appeal dismissed. 
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Bichards, C. J. and Banerti, J. 

Nathu Mal — Defendant- Appellant . 

V. 

Kishori Lal Singh and others — Plain- 
tiffs-Bespondents. 

First Appeal No. 57 of 1914, decided on 
22nd February, 1915, from the decision of 
the Dist., J., Meerut, dated 3rd January, 
1914. 

Civil P, O., (V of 190S)t S. 92 --Wide powers— ^ 
Court can direct taking of accounts and payment 
of the amount. 

The pfovUiona of S. 92 of the Code of Civil 
Procedure are quite wide enough to entitle the 
Court to direot an account against a traatee and 
to make an order upon him to pay the amount 
found to be due upon the taking of those 
accounts. [P. 69, C. 2.] 

Alston, Tej Bahadur Sapru and Haven- 
dr a Krishna Muherji — for Appellant. 

N. Sen — for Bespondents. 


Judgment : — This appeal arises otit oi 
the same suit as Eaghunath Das v. Kishen 
Lal (1). In that suit a decree was made 
against the appellant here (Lala Nathu 
Mal) ordering him to file accounts. The 
Court below has found a considerable sum 
as being due by him. It is contended on 
his behalf in the first instance that it was 
not competent to the Court, Shaving regard 
to the fact that the suit was brought 
under the provisions of S. 92 of the Code 
of Civil Procedure, to make a decree 
against him for an account. He contends 
that he is nob and was not a trustee, and 
that, therefore, an independent suit was 
necessary against him to establish his 
liability. We find, however, on looking 
at the plaint in Suit No. 4 of 1913 that 
in paragraph 7 the clearest allegations 
are made against Nathu Mal that he was 
a trustee and that he entered into posses- 
sion of the property as such and misap- 
propriated it. Nathu Mal put in no 
written statement and he neveis appealed 
against the decree ordering him to account. 
Under S. 92 the Court may direct accounts 
to be taken and to grant such further and 
other relief as the nature of the case may 
require. In our opinion these provisions 
are quite wide enough to entitle the Court 
to direct an account against a trustee ano' 
to make an order upon him to pay the 
amount found to bo due upon the taking 
of those accounts. 

It is next contended on behalf of the 
appellant that the learned Judge found the 
account against him on insufficient evi- 
dence. We find on looking at the record 
that Nathu Mal neglected to appear before 
the Judge. The Judge, therefore, had to 
take the accounts as best as he could in 
his absence. Wo, therefore, see no reason 
to interfere with the decree of the Court 
below and dismiss the appeal with costs, 
including in this Court fees on the higher 
scale. 

Appeal dismissed. 


(1) (1916) 28 I. 0. 854. 



70 Allahabad Lal Bahadue Singh u Abhaean Singh (Biohards, 0. J.) 1915* 
* A. I. R. 1915 Allahabad 70. 


Full Bench 

EICHAEDS, 0. J. AND BANERJI AND 
TUDBALL, JJ. 

Lal Bahadur Singh — Defendant- Appel- 

lant 

V. 

Alharan Singh and others — Plaintiffs- 
Eespondents. 

Second Appeal No. 1530 of 1913, decided 
on llbh January, 1915, from the decision 
of the Dist. J., Benares, dated 30th May, 
1913. 

• (a) Transfer of Property Act, (IV of 1882)^ 
8, 99^ Sale %n contravention of 8. 99 is only 
voidabh--Objection after confirmation is untena- 
ble--Civil P. C. (V of 1006), O. 34, E. 14. 

Geotion 99 of the Transfer of Property Aot 
does not render a sale in violation of the section 
absolutely null and void, it is only voidable. 

^ . [P. 72. 0.1.] 

If no objection is taken to such a sale before 
confirmation, such objection cannot be taken 
later. [P. 71, 0. 2.] 

fb) Sindu Law— Manager represents the whole 
family <n mortgage suit. 

Per Banerji, J.:-~Tn the case of a jointi Hindu 
family the manager of the family represents the 
■whole family in a suit on a mortgage. (18 All. 
825 ; 27 All, 617 ; 2 A. L. J. 123 and 1 A. L. J. 
£60, Appr, of and Case-law Ref.) [P. 73, 0. 1.] 

S. C. Banerji and Gohul Prosad — for 
Appellant. 

Earihans Sahai — for Respondents. 

Richards, C. J. : — The material facts 
connected with this appeal are as fol- 
lows : — On the 11th of June, 1881, Amir 
Singh and Musammat Durla Kunwar exe- 
cuted a usufructuary mortgage of certain 
zemindari property in favour of Rani Dha- 
ram Raj Kunwar. The real mortgagor was 
the said Amir Singh. Possession of the sir 
land was not given in accordance with the 
provisions of the mortgage-deed and the 
Eani brought a suit against the mortgagors 
for possession and mesne profits. She ob- 
tained a decree, and in execution for 
mesne profits and costs the mortgaged pro- 
perty was attached, put up to sale and 
purchased by the Rani. The sale was 
subsequently confirmed and the usual 
certificate issued. Lal Bahadur Singh 
now represents the estate of Eani Dharam 
Eaj Kunwar. The plaintiffs are the grand- 
sons and great-grandsons of Amir Singh, 
and they have brought the present suit for 

declaration that the auction- sale men- 
tioned above is null and void and that 


they are still entitled to redeem thh mort- 
gage. There is a further claim for a 
declaration that the plaintiffs, or some of 
them, are in any event ex- proprietary 
tenants of the sir land. 

It seems to me that the only question 
we have to decide is, what is the effect of 
S. 99 of the Transfer of Property Act, 
which was in force at the date of 
the purchase by ' Rani Dharam Rap 
Kunwar ? It has not been contended 
that if the Rani had never occupied- 
the position of mortgagee, and if she- 
had obtained a simple money decree, 
and in execution of such decree pur- 
chased the property, the plaintiffs, who 
are the grandsons and great-grandsons 
of Amir Singh, could now set aside the* 
sale and get possession of the property.. 
The contention is that the sale was in 
contravention of the provisions of S. 99^ 
of the Transfer of Property Act and, 
therefore, null and void. In my opinion 
this case must be disposed of on thn 
assumption that the plaintiffs have 
exactly the same rights as Amir Singh 
would have had if he had brought the suit 
instead of them. Section 99 is as follows : — 

“Where a mortgagee in. execution of a 
decree for the satisfaction of any claim, 
whether arising under the mortgage or 
not, attaches the mortgaged property, he- 
shall not be entitled to bring such pro- 
perty to sale otherwise than by institut- 
ing a suit under S. 67.‘' 

It seems tome that the decision depends^ 
on whether a sale at the instance of a 
mortgagee in contravention of the section 
was a wholly illegal act. If it was thus, 
the equity of redemption never vested in. 
the Rani and the mortgage is still capable’ 
of being redeemed. Section 99 has been, 
repealed and now provisions have been' 
substituted in the Code of Civil Procedure. 
Order XXXIV, E. 14, of the first Schedule*, 
is as follows : — 

“Where a mortgagee has obtained a 
decree for the payment of money in satis- 
faction of a claim arising under the mort- 
gage, he shall not be entitled to bring the 
mortgage property to sale otherwise than 
by instituting a suit for sale in enforce- 
ment of the mortgage." 

Two things will hero be noticed, firsts 
that the provisions of law restraining a* 
mortgagee from bringing mortgaged pro-* 
perty to sale is not so wide as previously, 
and second, that the provision finds its. 
place in an Aot dealing with matters of 
procedure and not of substantive law. I£ 
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the effect of 8. 99 is that all sales in con- 
travention of its provisions are absolutely 
null and void, great hardship might occur 
in many cases : for example, a purchase 
might be made by a perfectly innocent 
third party who would have to give up the 
property. ' In considering the construction 
of the section I can see no distinction 
between a purchase by the mortgagee and 
a purchase by a third party. Undoubted- 
ly the mortgagor, or any one interested in 
the property in cases governed by S. 90, 
could object to the sale of the mortgaged 
property by the mortgagee on foot of a 
simple money decree, and in all probabi- 
lity the sale could be set aside on this sole 
ground at any time before confirmation. 
But can the sale be set aside after the con- 
firmation ? This question depends on 
whether we regard the provisions of the 
section as enacting tliatno sale can legally 
be had, or as merely giving the mortgagor 
and persons interested in the property a 
right to object to the sale being had, pro- 
vided the objection is taken at ‘the proper 
time, that is to say, sometime before the 
sale was confirmed. 

In the case of Tara Ghand v. Imdad 
Husain (1) the plaintiff sued for parti- 
tion. His title to his alleged share was a 
purchase by him at an auction-sale at the 
instance of the mortgages who had obtain- 
ed a simple money-decree. A Bench of 
this Court hold that he was entitled to 
partition notwithstanding the provisions 
of S. 99. It is true that in that case the 
Revenue Court had already overruled the 
objection that the property could not be 
sold and had confirmed the sale. Never- 
theless it is quite clear that if the sale 
was a nullity, the plaintiff would have 
acquired no title to the share upon which 
he based his right to partition. It is true 
also that the plaintiff in this case was not 
the mortgagee, but S 99 restrains the 
mortgagee from “bringing the property to 
sale.” If any act is rendered illegal, it is 
the “bringing of the property to sale.” 

In the case of Muhammad Abdul 
Rashid Khan v. Dilsukh Rai (2) the mort- 
gagees had brought the equity of redemp- 
tion to sale in exercise of a simple money 
decree for mesne profits and costs and 
purchased it themselves. The plaintiffs 
brought their suit to redeem the property, 
treating the sale to and purchase by the 


(1) (1896) 18 All. 325 « (1836) A.W.N. 94. 

(2) (1905) 27 All. 617=2 A.L.J. 210* (1905) 

A W.N. 80. 


mortgagees as a nullity. A Bench of this 
Court was of opinion that the sale was 
not a nullity. The sale in this case was 
apparently before the passing of the Trans- 
fer of Property Act. But it seems a clear 
authority for the proposition that if the 
mortgagor allows the equity of redemption 
to be sold and the sale confirmed without 
objection, he cannot later on take excep- 
tion to it. 

In the case of Mangli Prasad v. Pati 
Ram (3) the question arose as to whether 
or not the plaintiff liad a right to redeem 
a subsequent mortgage. His claim was 
based on purchase at an auction-sale of 
the equity of redemption in execution of a 
simple money-decree obtained by a mort- 
gaagee. A Bench of this Court held him 
to be entitled. The Court was clearly of 
opinion that the auction -sale was not a 
nullity. 

Again, in the case of Madan MaJcund 
Lal V. Jamna Kaulagmri (4) a Bench of 
this Court laid it down that where a sale 
has been had of mortgaged property in 
execution of a simple money-decree and 
the sale confirmed, the title of the auction- 
purchaser becomes complete. 

In a case reported in Kishan Lal v. 
Umrao Singh (5) exactly the same view 
was taken. 

A contrary view seems to have beer 
taken by Dillon, J., in the case of Jhabba 
Lal V. Chajju Mai (G;, but the case o 
Tara Ghand v. Imdad Husain (l) and th( 
cases reported in Mangh Prasad v. Pat, 
Ram (3) and Madan Mohund Lal v 
Jamna Kaulapun (4) do not seem to hav 
been brought under the notice of th 
learned Judge. It seems to me that wiV 
the exception of this last-mentioned ca3( 
and another recent decision to which 
shall presently refer, all the decisions c 
this Court have been in favour of the vie^ 
that the sale at the instance of a mortgage 
of mortgaged property is not a nullity 
and that if no objection is taken befoi 
the confirmation, such objection cannot t 
taken later. 

In the case of Sirdar Singh v, Rata 
Lal (7) the facts were as follows : Nanda 
Singh executed a mortgage in favour < 
Ratan Lal. Eatan Lal sued in 1898, bi 


(3) (1904) 1 A. L. J. 360. 

(4) (1905) 2 A. L. J. 123 = (1908) A. W. N. 46 

(5) (1908) 30 All. 146=6 A. L. J. 121= (19( 

A.W.N. 49. 

(6) (1907) 4 A. L. J. 787= (1908) A.W.N. 1. 

(7) A.I.R. 1914 All. 343=24 I. 0. 612=36 h 

616. 
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ohly asked ht a simple money decree 
which was granted. In execution of this 
decree he purchased the property himself. 
The sons of Nandan Singh were nob made 
parties to the suit in which the decree 
had been obtained, and they then brought 
a suit to redeem the mortgage and get 
possession. A Bench of this Court was of 
opinion that the plain tilfa were entitled 
to redeem. With regard to this case, I 
can only say that in my opinion with 
regard to the cases governed by S. 99 the 
restrictions on a mortgagee acquiring the 
equity of redemption ought to be confined 
to the provisions of the section, and that 
in future the substituted provisions of the 
Code of Civil Procedure should regulate 
the rights of mortgagors and mortgagees in 
this respect. If, however, the learned 
Judges who decided the case of Sirdar 
Singh v. Raian Lai (7) intended to decide 
that a sale in contravention of S. 99 was, 
even after confirmation a complete nullity, 
euch a decision was contrary to the cases 
previously decided in this High Court 
with the exception of the one case I have 
already mentioned. While I admit that 
the question is not free from difficulty, I 
think we ought not, without grave reason 
to depart from a series of rulings of this 
High Court; and for this reason I do not 
intend to refer to the rulings of the other 
High Courts at any great length. 

The case of Ashutosh Sikdar v. Behari 
Lai Kirtama (8) was a reference to the 
Full Bench of the Calcutta High Court. 
The questions were, (1) whether when a 
sale has been held in contravention of the 
provisions of S. 99 of the Transfer of 
Property Act, the sale is a nullity, or an 
irregular and voidable sale, and (2) 
whether the right of redemption of the 
mortgagor is or is not affected by such 
sale. Rampini, A. C. J., said in answer to 
the first question : 

“ I think we must after the expression 
of opinion of their Lordships of the Privy 
Council in Khairajmal v. Daim (9), reply 
that a sale held in contravention of the 
provisions of S. 99 of the Transfer of 
Property Act is not a nullity, but an 
irregular and voidable sale. In my opinion 
such a sale can be avoided before confirma- 
tion of sale by*an application under S. 244 
of the Code of Civil Procedure without 
its being necessary for the applicant to 
show more than that the provisions of 

(8) (1908) 36 Oal. 61»11 0. W. N. 10U«6 

0. L J. 320. 

(9) (1905) 82 Cal. 296s 82 I. A. 28 (P.O.). 
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the Transfer of Property Act have 
been contravened. But after confirmation 
the sale can only be avoided by an appli- 
cation under S. 244, provided that the . 
applicant proves that owing to fraud 
or other reasons he was kept in ignorance 
of the sale proceedings preliminary to the 
sale. 

“ The case should, therefore, be remand- 
ed to the Subordinate Judge to be dispos- 
ed of after inquiry into these matters and 
after decision of any other issues that may 
arise in the case. The coslis will abide the 
result. 

“ It seems neither necessary nor advis- 
able for us to answer the second question 
put by the referring Bench.” 

It seems to me the reason why the learn- 
ed Acting Chief Justice did not answer 
the second question was that the answer 
to the first question answered the second 
unless the applicant should prove that he 
was kept in ignorance of the sale proceed- 
ings preliminary to the sale. 

Brett, Mitra and Woodroffe, JJ., all 
agreed. Mookerjee, J , referred in a more 
elaborate judgment afc length to tha various 
rulings on the question, but I have no 
reason to think that he intended to differ 
from the other members of the Bench. 

It is true that Woodroffe, J., was party 
to a subsequent decision in the case of 
Pancham Lai GhowdJmry v. Knslmn 
Pershad Misser [IQi), With great respect 
I must confess to be quite unable to re- 
concile the two decisions It seems to me 
that if the equity of redemption is sold in 
execution of a decree and purchased either 
by a third party, or by a mortgagee with 
the leave of the Court, the equity of re- 
demption is transferred from those persons 
who previously held it to the purchaser 
and that the result is that if that sale is 
neither void nor set aside, there is no 
longer a right to redeem left in the pre- 
vious owners of the equity of redemption. 
On the whole, I see no sufficient reason 
for overruling the previous decisions of 
this High Court, and I would, therefore, 
alMw the appeal, stating at the same 
time, though it is perhaps hardly neces- 
sary to do so, that we express no opinion 
on the question whether the plaintiffs 
have ex-proprietary rights in the sir lands. 
The claim clearly is not a matter for the 
Civil Court. 

Banerji, J, : — I am entirely of the same 
opinion and have very little to add. The 


(10) (1910) 6 I. C. 47, 
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learned Vakil for the respondents laid 
•nonsiderable stress on the fact that the 
plaintiffs were no parties to the suit in 
which the decree against Amir Singh was 
obtained, in execution whereof the equity 
of redemption in the property in question 
was put up for sale and purchased by the 
mortgagee. In the recent rulings of this 
Court and of their Lordships of the Privy 
Council, it has been held that in the case 
of a ioint Hindu family the manager of the 
family represents the whole family. The 
present plaintiffs must, therefore, be 
deemed (if they existed at the time) to 
iiave been represented by Amir Singh in 
the suit which was brought against him, 
and they were thus parties to that suit. 
As the learned Chief Justice has observed, 
the plaintiffs cannot claim a higher title 
than that which Amir Singli could have 
set up in respect of the mortgage made by 
him. If Amir Singh could not maintain 
the present suit, no more can the plain- 
tiffs 

This leads to the question whether by 
reason of the provisions of S. 99 of 
the Transfer of Property Act, the auction- 
«ale at which Eani Dharam Raj Kunwar 
purchased the equity of redemption was 
n nullity. As has been pointed out by the 
learned Chief Justice, the course of rulings 
in this Court has been that such a sale is 
merely voidable, and not having been 
avoided before confirmation, it binds the 
mortgagor and those whom he represented 
as the managers of the joint family. I 
deem it unnecessary to refer to those 
rulings. The only case in which a con- 
trary view was held was that of Jhahba 
Lal V. Ghajju M^il (6), decided by Mr. 
Justice Dillon. With all respect I am 
unable to agree with him. 

The next case on which the learned 
Vakil for the respondents relies is the re- 
cent ruling in Sirdar Singh v. Bata7i Lal 
(7). In that case Mr, Justice Rafique dis- 
tinguished the cases reported in Tara 
Ghand v. Imdad Husain (1), Bank Bal v. 
Manni Lal {\l)^Kishan Lal v. Uinrao 
Singh (5), on the ground that the sale in 
ihose oases was not in favour of the morb- 
lagee bub in favour of a third party. 
With great deference I fail to sea any dis- 
tinction between the case of a purchase 
by the mortgagee and that of a purchase 
by^ third party. What the section de- 
clares is that a mortgagee shall not be 


(11) (1905) 27 All. 460=2 A. L. J. 121= 

(1905) A. W. N. 42. 


entitled to bring to sale the equity of 
redemption of his mortgagor in execution 
of any claim which he may have, whether 
arising under the mortgage or not. It 
does not prohibit the purchase of the pro- 
perty by the mortgagee, if the Court per- 
mits him to purcha'^e it and allows a 
sale to take place. 'IfS. 99 does not 
render a sale in violation of the section 
absolutely null and void, there is nothing 
to prevent a mortgagee purchasing under 
such a sale with the leave of the Court. 
It has been held by their Lordships of the 
Privy Council that a mortgagee who 
purchases with the leave of the Court is 
exactly in the same position as any other 
purchaser. Therefore, the fact of the 
purchaser being a person other than the 
mortgagee, in my opinion, makes no diffe- 
rence so far as the application of B. 99 is 
concerned. The learned Judges in that 
case do not, as it seems to me, go the 
length of holding that a sale in contraven- 
tion of S. 99 is absolutely void. If that 
is so, and if such a sale is only voidable, 
it not having been avoided before confir- 
mation, the title of the mortgagor or of 
those whom he represents or of those who 
derive title from him passes absolutely to 
the purchaser, and no right remains in 
those persons by virtue of which they can 
claim redemption. 

Tudball, J : — Iconcur,' 

By the Court. : — The order gf the 
Court is that the appeal is allowed and 
the plaintiffs’ suit is dismissed with costs 
in all Courts, including fees in this Court 
on the higher scale. 

Appeal allowed. 
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PiGGOTT, J. 

Bhure Lal — Plaintiff -Appellant 

V. 

• Jagan Nath and another — Defendants- 
Bespondents. 

Second Appeal No. 204 of 1914, decided 
on 2nd January, 1915, from the decision 
of the Dist. J., Jhansi, dated 15th Novem- 
ber, 1913. 

ir. P. Land Bevenus Act (III of 1901), 8, 118-^ 
Duty of CO' sharer^ to get ground rent fixed for 
site of his building allotted to other co sharer in 
partition— ‘Failure would deprive him of the site. 

Where In a partition proceeding before a 
Revenue Court a eite of a building occupied by 
a oo-Bharer is allotted to the share of the other 
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oo’Sharer, it is incumbent upon the oo*sharer in 
poBsesBlon of the building to invite the atten- 
tion of the Bevenue Authorities at the time of 
the partition to the existence of the building 
and to ask for an order fixing a ground. rent 
under the provisions of S. 118 of the Land 
Bevenue Aoi ; and if he fails to do bo, the other 
oo-owner is entitled to possession in accordance 
with the partition decree and only an opportu- 
nity to remove the materials of the building can 
be allowed to him. (5 I. C. 664, /oil.; 22 All. 329, 
(1906) A.W.N. 194, Be/.). [P. 75 C. 1 ] 

Gokul Prasad — for Appellant. 

Benode Behari — for Eespondents. 

Judgment : — This is a second appeal 
hy a plaintiff whose suit has been dis- 
missed by both the Courts below. An 
unfortunate feature of the litigation is that 
the plaintiff’s case was not properly laid 
before the lower Appellate Court. There 
had been a remand by that Court upon 
certain questions of fact, and findings 
were returned by the Court of first ins- 
tance on the issues thus remitted. When 
the case then came before the learned 
District Judge for a final decision it was 
conceded in argument before him that, if 
the findings of the first Court on the re- 
manded issues were accepted, the plain- 
tiff’s suit must fail. This second appeal 
has now been filed upon a precisely oppo- 
site contention, namely, that if the find- 
ings arrived at by the Court of first 
instance, and endorsed by the lower 
Appellate Court, bo accepted, the plaintiff’s 
claim must be decreed. The plaintiff sued 
for possession of a certain plot of land 
with certain trees standing thereon by 
demolition of certain constructions ad- 
mittedly erected on the land in suit by 
the defendants. These constructions ap- 
pear to be an enclosure-wall and a thatch- 
ed shed. The plaintiff’s document of 
title is a partition decree of July the 1st, 
1910, by a Eevenuo Court. To this parti- 
tion the plaintiff and the defendants 
were both parties as co-sharers in the 
same malial. The Eevenue Court allotted 
the land in suit, with the trees standing* 
thereon, to the mahal of the plaintiff. It 
would appear that no question was raised 
at the time as to the existence of any 
building on the land in suit, for the parti- 
tion order specifies it simply as parti or 
waste land. It necessarily follows that 
no action was taken under S. 118 of the 
Land Eevenue Act (Local Act III of 1901). 
It has now been found that for many 
years prior to the partition of 1910 there 
had been buildings on the land in suit and 


““that the said land had for many years 
prior to the partition been in the 
exclusive occupation and possession 
of the defendants, being used by 
them as a yard or enclosure for the 
custody of cattle. It appears that what- 
ever buildings originally existed on this 
land had sometime or other fallen inte 
disrepair, for the finding is that the exist- 
ing buildings have been re erected by the 
defendants upon old foundations. The 
case might perhaps have been made clearer 
if there had been a finding as to whether 
this re-erection of buildings upon old 
foundations took place before or after the 
partition of 1910. In view of the fact 
that both parties at the time of the parti* 
tion acquiesced in the description of this 
land as parti or waste, and that no ques- 
tion was then raised regarding the exis- 
tence of any buildings thereon, or the 
applicability of S. 118 of the Land 
Eevenuo Act to the circumstances then 
existing, I am not sure that I should not 
be justified in presuming against the de- 
fendants that the re-erection of the build- 
ing took place subsequently to the 
partition. I do not, however, consider 
this point material. The case is, m my 
opinion, governed by the decision of a 
Bench of this Court in Letters latent 
Appeal No. 43 of 1909 [Nandan Pat 
Tewan v. Badha Keshun Kahoar (1)] 
which decision has been reported in 
Volume 5 of the Indian Cases at page 664, 
The decision of the Eevenue Court in the 
partition case must bo accepted as conclu- 
sive of the fact that, up to July 1st, 1910, 
the plaintiff and the defendants were 
joint owners of the land in suit. The 
exclusive possession and occupation of the 
defendants prior to that date can only be 
regarded as having been the possession ol 
a co-owner, and therefore, not adverse as 
against the plaintiff. If the defendants 
had intended or desired to set up an^ 
claim to exclusive title in respect of this 
land, they were bound to do so in th( 
course of the partition. The Eevenue Courl 
then, as it had jurisdiction to do, tool 
this piece of joint land and assigned it tc 
the mahal of the plaintiff. From thal 
date the plaintiff became the sole ownei 
of this plot of land and is prima facii 
entitled to possession of the same as againsi 
the defendants. According to the view taher 
by this Court in this case above referrec 


(1) (1910) 5 I. C. 664. 
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to it was incumbont upon the defendants, 
assuming that any buildings constructed 
or occupied by them were in existence on 
the land in suit at the time of the parti- 
tion, to have invited the attention of the 
Eevenue Court at the time to the existence 
of these buildings and to have asked for 
an order fixing a ground-rent under the 
provisions of S. 118 of the Land Eevenue 
Act. As they failed to do this the plaintiff 
is now entitled to possession in accord- 
ance with the partition decree, and the 
utmost which the defendants can ask is to 
be allowed an opportunity to remove the 
materials of the building standing on the 
land in suit. This view of the law has 
been contested in argument before me on 
behalf of the defendants- respondents on 
the strength of certain reported decisions 
of this Court. Such cases as that of Ashiq 
Husain v. Muhammad Jan (2) have no 
real bearing on the question now before 
me. They merely lay down the principle 
that in a partition under the Land Be- 
venue Act the Eevenue Court cannot 
partition buildings or the materials 
thereof, but is only concerned with 
the partition of the land. This prin- 
ciple is perfectly correct and is in no 
way inconsistent with the view of the law 
taken in the case of Nandan Pat Tewari 
V. Badha Keshun Kalivar (1). There is 
one case decided by a single Judge of this 
Court upon which some argument in sup- 
port of the respondents’ case might be 
based. That is the case of Isioar Prasad 
V. Jagarnath Singh (3). The facts of that 
case were somewhat peculiar, inasmuch as 
the plaintiff was seeking to take advan- 
tage of the allotment of a certain plot of 
land to him on partition in order to secure 
the demolition of a portion of a valuable 
building, the greater part of which stood 
on land of which the plaintiff was not the 
owner. The learned Judge who decided 
that case did suggest, though apparently 
by way of ohittr dictum, that it might 
still be open to the plaintiff in th^ 
case before him to obtain an order fixing a 
ground-rent for the land of which he was 
the owner under the provisions of S. 124 
of the former Land Eevenue Act of 1873, 
That same learned Judge was a member of 
the Bench which decided the case of 
Nandan Pat Tewari v. Badha Keshan 
Kalwar (1) already referred to. I think 
he would have been prepared to distin- 


(2) (1900) 22 All. 329«1900A.W.N. 116. 
(8) (1906) A. W. N. 194. 


guish the two cases; whether this be so or 
not, it is the view of the law laid down- 
by a Bench of two Judges which is bind-- 
ing upon me now. I am of opinion, there- 
fore, that this appeal must prevail. I set? 
aside the decree of both the Courts below 
and in lieu thereof I give the plaintiff 
decree for recovery of possession over the- 
land in suit, with the trees standing there- 
on, subject to the condition that the- 
defendants will be allowed six weeks from 
the date of this decree within which to 
remove the materials of any buildings- 
standing on the land in suit which they 
may sea fit to remove^. After expiration* 
of this period the plaintiff will be given 
possession of the land and trees and of 
any buildings which may have been left 
standing thereon. The plaintiff is entitled 
to his costs, but not in ray opinion to his 
costs in the lower Appellate Court, as the- 
present appeal might not have been neces- 
sary if the plaintiff’s case had been laid 
before that Court as it has now been ix> 
second appeal. I allow the plaintiff his 
costs in the first Court and this Court. 

Appeal allowed, 

A. I. R. 1915 Allahabad 75. 

Baneu.ti, J. 

Sunder Lal and others — Defendants- Ap- 
pellants 

V. 

Dharavi Pal and others — Plaintiffs- Ees-^ 
pondents. 

Second Appeal No. 326 of 1915, decided 
on 19th March, 1915, from the decision of 
the Addl. Sub-J., Aligarh, dated 17th 
December, 1914, 

Parhtion— Trees go with the land in revenue 
partition unless otherwise provided. 

Trees growieg upon land, the subjeot of a 
partition by the Re'venue Authorities, go with 
the land and if not excluded must be deemed to 
have boon allotted to him to whom the land was. 
allotted. (23 All. 291, Poll), [P. 76, 0. 1.] 

Bhagwati Shanher — for Appellants. 

Judgment:— This appeal arises out of 
a suit for possession of a plot of land 
No. 425 together with trees standing 
thereon and for damages for the value of a 
tree cut down by the defendants. The* 
Court of first instance found that the land 
belonged*] ointly to the parties but that, 
under a partition which took place in 
1906, it had been allotted to the share of 
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the plaintiffs. It was, therefore, of opinion 
that the plaintiffs were entitled to posses- 
sion of the land. It, however, held that the 
trees had been planted by the defendants’ 
ancestors and that the plaintiffs were not 
'entitled to them. That Court whilst de- 
►creeing the claim for possession dismissed 
it in respect to the trees. The defendants 
submitted to the decree of the Court below, 
but the plaintiffs appealed. The lower 
Appellate Court has held and, I think 
rightly, that as under the partition of 1906 
the land was allotted to the plaintiffs and 
the trees were not excluded from the 
plaintiffs share, they must be deemed to 
have been allotted to the plaintiffs along 
with the land. This was the view held by 
% Pull Bench of this Court in Muhammad 
Sadiq V. Laute Bam (1). In that case it 
was held that trees growing upon land, 
the subject of a partition by the Revenue 
Authorities, go with the land and may 
properly be partitioned along with it by 
the Revenue Authorities. Therefore, even 
if the trees had belonged to the parties 
jointly or to the defendants exclusively 
before the partition, after partition they 
‘become the property of the plaintiffs. 
Furthermore, the lower Appellate Court 
was of opinion that it had not been osta- 
^blished that the defendants’ ' ancestors 
planted the trees and were the exclusive 
•owners thereof before the partition. This 
may be an erroneous finding, but being 
•one of fact must bo accepted in second ap- 
peal. There is, therefore, no force in the 
•Cippeal. I accordingly dismiss it. 

Appeal dismissed. 


(1) (1901) 23 All. 291=1901 A W.N. 86. 
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Knox, J, 

Mt. Kashmiro Bibi — Auction-purchaser- 
Applicant 

V. 

Hatim Ali Khan — Applicant-Respon- 
•dent. 

^ Civil Revn. Appln. No. 107 of 1914, de- 
cided on 8th January, 1915, from the order 
•of the Dist. J., Allahabad, dated 10th 
March, 1914. 

CMl P. C. {V of 1908), 0. 21, R. 59 -Prior 
moftgagee has interest in property for purpose of 
O. 21, R, 89. 

A pcior mortgagee of a property sold at auction 
has an interest in the property by j^irtue of a 
title acquired before the sale ; he is as such 
-entitled to apply to have the sale set aside under 
O. XXr, R; 89, oase-law Ref. [P. 78, 0. 1]. 


Damodar Das — for Applicant. 

A. Haider, Muhammad Yusaf Abdul 
Bari — for Respondent. 

Judgment : — Certain property, to wife 
one anna 8 pies 10 karants seven jau out 
of a 3-annas share in Mouza Pauran, 
Mahal Talab Ali, was sold in execution of a 
decree. 

The notification of sale is to bo found 
on the record as paper 11 0. The language 
used is very specific. The Court gave 
notice to would-be purchasers that it was 
selling not the interest in certain lands, 
but was selling a well-defined and specific 
part of immovable property. There is no 
allusion to any charges or incumbrances 
on the property and the ordinary meaning 
of the notification of the sale, which any 
purchaser would have a right to put upon 
it, was that this clearly defined and speci- 
fic property was being sold by the Court. 

After the sale and within the period 
allowed by law Hatim Ali came forward 
afnd in an application, which is to be found 
as 18 A on the record, applied to have the 
sale set aside on depositing in Court the 
5 per cent, of the purchase-money for pay- 
ment to the purchaser and the amount 
specified in the proclamation of sale for 
payment to the decree-holder. In his ap- 
plication Hatim Ali does state incidental- 
ly that he was a murtahin muhuddam 
or prior mortgagee of the property sold. 

The Munsif of Allahabad in whose 
Court this application was filed allowed it 
and set aside the auction-sale. The 
learned Judge of Allahabad to whom an 
appeal from this’'order was presented by 
Musammat Kashmiro Bibi agreed with 
the view taken by the Court of first in- 
stance and dismissed the appeal. Musam- 
mat Kashmiro Bibi was the auction- 
purchaser and she applied to this Court 
in revision, on grounds that the Courts 
below had no jurisdiction to entertain the 
application of Hatim Aji, that Hatim Ali 
Khan was a prior mortgagee of this pro- 
perty and this being the case, he was not 
a person who held an interest in the pro- 
perty sold by virtue of a title acquired 
before the sale and he had no locus standi 
and the Courts acted without jurisdiction 
in accepting and coming to a decision 
upon his application. There was a furthet 
plea that the Courts below acted with 
material irregularity in setting aside the 
sale of the property at the instance of such 
a person as Hatim Ali. 
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The line which the learned Vakil for 
the applicant took in argument before me 
was that the property sold in this case was 
the equity of redemption over the one 
anna, etc., share and this being the case, 
he was not a person who had acquired an 
interest in the property by virtue of a title 
acquired before such sale. 

In support of his contention reference 
was made to several rulings passed before 
the present Code of Civil Procedure came 
into force. I do not mention those rulings 
because the language used in S. 310-A 
was very different from the language now 
used in O. XXI, E. 89, which has taken 
the place of S. 310-A. But special 
stress was laid amongst those rulings on 
the Full Bench ruling of this Court in 
Bam Shanlcar Lai v. Ganesh Prasad (1), 
in which it was held that the words “pro- 
perty comprised in the mortgage” as used 
in S. 85 were probably intended to denote 
no more than the estate or interest which 
is the subject of any particular mortgage, 
that is, if the mortgage be a mortgage 
of the absolute estate in the land, then 
the land itself, if it be a puisne mortgage, 
then the interest in the land of the 
mortgagor, that is, the equity of redemp- 
tion. 

The principle laid down in that ruling 
would strongly favour the contention of 
the learned Vakil. He continued to draw 
attention to a ruling of this CouH in 
Muhammad AhmaduUah Khan v. Ahmad 
Said Khan (2). That case, however, was a 
very peculiar case and cannot be safely 
relied upon as liaving universal application. 
The decree-holder in that case held two 
decrees against the same judgment debtor, 
the one being a decree for sale on two mort- 
gages and the other a simple money decree, 
and caused part of the mortgaged property 
to be sold by auction. After it was sold 
and purchased by a stranger the same 
decree-holder applied to get the sale set 
aside. The learned Judges refused to con- 
sider the decree-holder as a person entitled 
to apply under O. XXI, E. 89. The^ 
line which was adopted is not without 
interest so far as the present case is con- 
cerned. It was held that “ ordinarily a 
mortgagee of the property sold is a person 
who has an interest in it, and in view of 
the provisions of E. 89, he would be com- 
petent to make an application, but we have 
t^ consider the facts of this particular 

(1) 0907) 29 All. 386=s4 A. L. J. 273 = (1907) 

A.W.N, 97 (P.B.). 

(2) (1911) 101.0. 863«33 All, 481. 


case. Here the holder of the decree for 
money was also the holder of two mort- 
gages in respect of the property of which 
he sought to have a sale. He caused the 
property to be sold either free from the 
mortgages or subject to the mortgages. If 
it was sold free from the mortgages, he* 
must be deemed to have abandoned his 
mortgages and in that case he has no in- 
terest, in the property sold. If he caused^ 
the property to be sold subject to the mort- 
gages, the sale only related to the interest 
of the mortgagor, that is, his right of 
redemption. In this right of redemption 
the mortgagee has no interest.” 

In the present case the property which 
the Court has professed to sell and which 
was sold was tlie property i.e,, the one- 
anna odd share in Monza Pauran, Mahal 
Talah Ali, and in that property Hatim Ali 
Klian had undoubtedly an interest by a 
title acquired before the sile. The Court 
had jurisdiction to entertain the applica- 
tion. Under the special circumstances of 
the case when the Court entertained his 
application, all that it knew was that 
certain immovable property had been sold 
in execution of tlio decree and that the 
person applying had a right by virtue of a 
title acquired before the sale to have the 
sale set aside. Tlie plea then that the 
Court had no jurisdiction does not prevail 
with me. 

There remains the question, whether the 
Court, when it was in possession of the 
facts of the case, acted with material 
irregularity in setting aside the sale of the 
property at the instance of a person who 
had under O. XXI, E. 89, acquired a 
title before the sale, still to be answered. 

Looking to the very wide language used 
in O. XXI, E. 89, I am not prepared 
to hold that Hatim Ali Khan did not hold 
an interest in the property. The language 
of S, 85 of tlio Transfer of Property 
Act differs considerably from the language 
u’Sed in O. XXI, E. 89. Ordinarily I 
should have followed the ruling of this 
Court in Muhammad Ahamadullah Khan 
V. Ahma d Said Khan (2), but that case, as 
I have already said, is a very peculiar case 
and the Judges had before them the pecu- 
liar circumstances of the applicant. 

Srinvasa Ayyangar v. Ayyathorai Pillai 

(3), which was a case decided before the 
present Code came into force, was a very 
similar case to the one before me and it 
was held that a mortgagee came within the 


(3) (1-898) 21 Mad. 416*8 M.L.J, 64. 
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words “owner of immovable property” of 
S. 3 10- A of the former Code. Hatim 
Ali Khan did in my opinion hold an in- 
terest in the property sold by virtue of a 
title acquired before the sale and he could 
apply to have it set aside. 

The pleas taken fail and the application 
is dismissed. 

As regards costs, there is this important 
"fact that Hatim Ali was called upon by 
the Court which was selling the property 
to produce his mortgage-deed at the time 
it was making an inquiry into the property 
sold, but he did not produce the mortgage- 
deed, Under such circumstances I make 
the order that each party bear its own 
costs. 

Application dismissed, 

A. 1. R. 1915 Allahabad 78. 

TUDBALL AND RAFIQUE, JJ. 

Juggi Lal and others — Defendants- 
Appellants 

V. 

Kishen Lal and others — (Plaintiffs) and 
another (Defendants) -Respondents. 

First Appeal No. 241 of 1913, decided 
on 6th March, 1915, from the decision of 
the Sub-J., Cawnpore, dated 21st April, 
1912. 

Limitation Act (IX of 1908) ^ Art. 60-^ Art, 60 
govtrns suit for recovery of deposits— Time runs 
from demand, 

A suit to recover money deposited on Interest 
with a firm is governed by Art. 60 of the Limi- 
tation Act and the time runs from the date of 
demand, [P. 80, C, 1.] 

Sundar Laly Tej Bahadur Sapru and 
Oulzari Lal — for Appellants. 

B, E, O'Gonoty W. Wallach and Shiam 
Krishna Dar — for Respondents. 

Judgment : — This is an appeal by one 
set of defendants as against the plaintiff 
c^nd the second set of defendants and 
arises out of a suit for the recovery of 
mone^^ brought in the following circum- 
stances. 

The plaintiff’s father used to deposit 
sums of money on interest with the firm 
of Baij Nath-Ram Nath until his death in 
August, 1897. He left him surviving his 
widow and the plaintiff, his son, who was 
then a minor and who at the date of the 
.present suit in 1912 was about 19 J years 
old. Payments of various sums on account 
were made by the firm to the plaintiff’s 


mother from time to time up to the year 
1905. 

In this year the firm of Baij Nath- Ram 
Nath which was a joint family concern, 
split up into two firms, owing to a separa- 
tion of the family. These two new firms 
were Baij Nath-Juggi Lal, represented by 
the present appellants, and Baldeo Das- 
Kedar Nath, represented by the second set 
of defendants-respondents. 

The two branches divided up not only 
their properties but also their liabilities. 
Each of the new firms took over those lia- 
bilities which wore due to relations more 
closely connected to it than to the other 
firm. For this reason the second set of 
defendants took over the liability for the 
debt due to the plaintiff, inasmuch as the 
plaintiff s father’s sister was the wife of 
Kedar Nath. The defendant Murli Dhar 
alias Mill Chand (of the second set) is the 
son of Kedar Nath and he has in clear 
terms admitted that his branch took over 
this liability. 

It is also a fact that after the partition 
a number of payments were made to the 
plaintiff’s mother and they were all made 
by the branch firm of Baldeo Das- Kedar 
Nath. When the plaintiff came of age 
(eighteen years), he asked for payment 
of the amount standing to his credit. 
Both branches refused payment to 
the present appellants, stating that they 
were no longer liable and the plaintiff 
must seek his remedy against the second 
set of defendants. 

The plaintiff has accordingly sued both 
sets of defendants. 

The pleas raised in defence by the pre- 
sent appellants with which we are now 
concerned in this appeal were three in 
number, no others having been pressed 
before us. 

The first was that at the time of the 
separation the liability in question was 
taken over by the second set of defendants 
and the plaintiff’s mother expressly con- 
sented to this and agreed to look to Baldeo 
Das-Kedar Nath for payment. The plaintiff 
is bound by this consent and the appellants 
are no longer liable for the money. The 
next is that the suit is barred by limita- 
tion. The third is that the appellants are 
entitled to set off a sum of money about 
Rs. 5,100. 

The Subordinate Judge held as follows: — 

(1) that the evidence was insufficient 
prove the alleged consent of the mother, 

(2) that the suit was not barred by 
limitation, 
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(3) that the defendants had failed to 
prove that any sum as mentioned was due 
€rotn the firm of Jodh Ram Ohunni Lal, 
for which the plaintiff’s father was liable 
and which the appellants were entitled to 
^ebit to the account of the plaintiff. 

It repelled the other defences and gave 
the plaintiff a decree for the sum of 
Rs. 13,231-10-3 with future interest and 
oosts. 

The above three pleas are again pressed 
before us. 

Taking first the question of the mother’s 
alleged consent and assuming that it would 
he binding if proved on the plaintiff, we 
fend ourselves unable to hold that the 
evidence establislies beyond reasonable 
doubt that the mother actually came to 
such an agreement as is contemplated in 
S. 62 of the Contract Act. 

The only evidence is the statement of 
Lala Juggi Lal alone and the fact that after 
the separation whatever payments were 
made to the mother were made by Murli 
Dhar. Murli Dhar states openly that as 
between his branch and the appellants the 
former alone, is liable if the suit bo not 
barred by limitation, but ho denied that 
the plaintiff’s mother was a party to the 
agreement between the two branches. Lala 
Juggi Lai’s evidence is too vague and 
wanting in detail to carry conviction to 
our minds that the widow gave any 
intelligent consent to tlie agreement. Wo 
doubt very much that she could have 
understood the legal effect thereof and she 
at the most probably merely did as she 
was told to do, in going to Murli Dhar 
for money. The alleged novation is not 
proved. 

The next question is that of limitation. 
It is urged that under Art. 59 of the Act 
of 1877, the present claim had become 
time- barred before the present Act had 
come into force and that under the ruling 
of this Court in Dharam Das v. Ganqa 
Devi (1), Art. 59 of the Act of 1877 ap- 
plied to the circumstances of this case. 

The firm of Baij Nath- Ram Nath did 
banking business and the plaintiff’s father 
deposited his money with them on the 
condition that interest would be payable 
and that the banker would re-pay the 
money on demand. Article 59 of the Act 
of 1877 applied to the case of money lent 
under an agreement that it shall be paya- 
ble on demand. Article 60 referred to the 


(1) (1907) 29 All. 773«4 A. L. J. 628*1907 
A.W.N. 263. 


case of money deposited “under an agree- 
ment that it shall be payable on demand.*' 

The basis of the decision in Dharam Das 
V. Gang a Devi (l) was that the ordinary 
dealings between a native bank3r and his 
customers are in the nature of loans made 
by the latter to the former. 

In tlie course of their judgment the 
learned Judges said: — “It is far from easy 
to say to what class of cases the Legis- 
lature meant Art. 60 to apply. It may 
apply to the transactions between a banker 
and his customers known as ‘fixed deposits* 
or it may apply only to deposits of money 
made with a private person.” 

They pointed to the conflict of authority 
on the question and referred to an un- 
reported decision in ITirst Appeal No. 96 
of 1882, decided on 4th April, 1885, as a 
guide and held that Art. 59 applied. 
Personally we have doubts as to the 
correctness of the decision. 

Article 60 was a new Article and appear- 
ed for the first time in the Act of 1877 and 
drew a distinction between money "'lent'* 
and money ''deposited'^ under an agreemenft 
that it shall be payable on demand. In 
the one case the time began to run from 
the date of tlie loan and in the other case 
from the date of the demand. It seems to 
us that it was necessary to see in each case 
whether iu fact the transaction was a loan 
or what in ordinary banking language is 
known as a “ deposit.” It does not suffice 
to say tliat a deposit is in the nature of a 
loan. Every deposit, fixed or otherwise, 
is in the nature of a loan in a banking 
concern but the Legislature, it seems to 
us, clearly wished to draw a distinction 
between the ordinary loan and that class 
of loan usually known as a deposit, when 
it introduced Art. 60 for the first time. 
None of the parties to this suit have called 
the present transaction a loan. They all 
speak of it as a deposit in tlie usual bank- 
ing sense and it can easily bo distinguished 
from an ordinary loan. However it is ap- 
parent that there was considerable conflict 
of opinion. The various cases are noted 
in the judgment in Dharam Das v. Ganqa 
Devi (1). The Limitation Act of 1877 has 
now been replaced by the Act IX of 1908, 
and it is evident from the addition made 
therein to the language of Art. 60, that 
the Legislature had before it this conflict 
of opinion and to make its intention clear 
and remove the doubt, added the words 
“including money of a customer in the 
hands of his banker so payable’* to 
Art. 60. In our opinion this was no 
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alteration o( the law, but only language 
used to make clear the real intention of the 
Legislature when in 1877 it for the first 
time enacted Art. 60. The Legislature 
having thus stepped in and made its mean- 
ing clear, there is no necessity for* us to 
refer the point for decision of a larger 
Bench, 

; We, therefore, hold that Art. 60 does 
apply. Time began to run from the date 
of the demand and as the suit was brought 
within three years thereof, there is no bar 
of limitation in favour of either set of 
defendants. 

The third plea is that the defendants 
are entitled to deduct the sum of about 
Es. 5,100, which was due from the firm of 
Jodhraj-Chunni Lai. The story is that 
the plaintiff’s father Earn Chandra, when 
he deposited money with Earn Nath-Baij 
Nath, was in the employmant of the firm 
of Jodhraj-Churmi Lai, that the two firms 
began to deal with each other and Earn 
Chandra agreed that his money should bo 
security for any ^um which might fall due 
to Earn Nath-Baij Nath from Jodhraj- 
Chunni Lai and that any such sum should 
be deducted when the money of Earn 
Chandra was re- paid. Wa agree with the 
Court below that the evidence on the point 
is most unconvincing. As a rnatter of fact 
the sum which Jodhraj-Chunni Lai owed 
to Earn Nath-Bai] Nath was actually 
written off by the latter firms as a “ bad 
debt.” Earn Chandra died in 1897. At no 
time has the sum ever been debited to his 
account, as it most certainly would have 
been debited if he had stood surety for 
Jodhraj-Chunni Lai. We do not believe 
the story and the evidence does not con- 
vince us and we hold against tho^ appel- 
lants. The result of our findings is that 
the appeal fails and we dismiss it. We 
award costs to the plaintiff. The second 
set of defendants, who are the persons 
really at fault in the matter, will bear 
their own costs of this appeal. 

Appeal dismissed. 

A. 1. R. 1915 Allahabad 80. 

Knox, J. 

Budhu Khan — Defendant-Applicant 

V. 

Hanuman Per shad — Plaintiff- Eespon- 
dent. 

Civil Revn. Appln. No. 109 of 1914, de- 
cided on 8th January, 1915^ from the deci- 


sion of the Sm. 0. Court J., Allahabad^ 
dated 7th May, 1914. 

Ohtl P. 0., (V of 1908\, 8. ll5—’Quiation of 
plaintiff's right to sue as agent cannot he raised 
in revision^Provinc%al Small Cause Courts* Act 
(IX of 1887), S. 25. [P. 80, C. 2.] 

Tbo objection, whether the plaintiS is or is 
not the agent of a particular person on whoso 
behalf he has sued to recover money in the 
Court of Smail Causes, cannot be taken for the 
firrft time in the High Court in revision. (12 
Bom. 68 Foil.) 

Nihal Ghand — for Applicant. 

G. L. Aganvala — for Eespondent. 

Judgment: — The applicant for revision 
in this case is one Budhu Khan, who des- 
cribes himself as a broker at Allahabad. 
A suit was brought against Budhu Khan 
and one Gaya Din in the Court of Small 
Causes at Allahabad. In that suit one 
Ilanuman Pershad apparently represented 
himself as an agent of His Highness the 
Maharaja of Darbhanga and gob a decree 
against the applicant and Gaya Din, No 
objection appears to have been taken upon 
the point whether Hanuman Pershad was 
or was nob an agent of the Maharaja. The 
point is, however, taken for the first time! 
in this application for revision. T am not 
prepared to entertain it when raised for 
the first time at this stage. I prefer to 
follow the principles laid down in the 
case of Parvatibat v. Vinayak Pandurang 
(!)• 

A second point is raised in the applica- 
tion, % e., that in face of the lease executed 
by Gaya Din no decree should have been 
passed against the applicant who acted as 
a broker only. This point was considered 
by the Court of Small Causes and the 
Court came to the conclusion that Budhu 
was the lessee, though Gaya Din's name 
was pub in the lease. The Court found 
that Budhu was not a broker bub a lessee 
and was liable for the balance of the claim 
made. 

This being a Small Cause Court suit, I 
consider substantial justice has been done 
and I dismiss the application with costs. 

Application dismissed. 


© 


(1) (1888) 12 Bom. 68. 
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A. I. R. 1915 Allahabad 81 (1). 

Chamier and Piggott, JJ. 

Khushhaliram — Applicant -Appellant 

V. 

Bholar Mai and others — Opposite 
Parties- Kespondents. 

First Appeal No. 113 of 1914, decided 
on 5th February, 1915, from the order of 
the Addl. Dist. J., Meerut. 

Provincial Insolvency Act {III of 1907) t S. SO 
— Enquiry into a challenged mortgage debt must 
be made. 

Where in a proceeding under the Insolvency 
Act one of the oreditora challenges the mortgage 
debt of another on the ground that the mortgage 
deed was fictitiously executed by the insolvent 
to prejudice other oroidtors, the Judge is bound 
to enquire into the question. [P. 81, 0. 1 & 2,] 

Sital Prasad Ghosh — for Appellant. 

Surendra Nath Sen — for Respondents. 

Judgment : — This is an appeal from 
an order passed by the Additional Judge 
of Meerut in an insolvency proceeding. 
One Mutsaddi Lai applied to be adjudicat- 
ed on insolvent, on the lOth of March, 
1914. His application was opposed by 
one of his creditors, named Khushhali 
Ram, on various grounds, but he was so 
adjudicated by an order of the same date. 
On April 6th, 1914, Khushhali Ram, who 
was a creditor shown on the insolvent’s 
schedule, presented an application to the 
Court, the rejection of which has led to 
the present appeal. The application was 
badly drafted. It referred to no definite 
section of the Provincial Insolvency Act 
and it alluded in a confused manner to 
two separate transactions, with one of 
which we are not now concerned. In 
substance, however, the application was 
one which deserved more consideration at 
the hands of the Additional Judge than 
it has received. The allegation was that 
a mortgage deed executed by the insolvent 
on the 26th of November, 1913, in favour, 
of one Bholar Mai, for a sum of Rs. 1,500, 
was a fictitious transaction, entered into 
merely to prejudice the creditors of the 
executant. Whether the application is to 
be regarded as one asking for the removal 
of the name of Bholar Mai from the sche- 
dule of creditors, or as one falling under 
the provisions of S. 36 of the Provincial 
Insolvency Act (III of 1907), the matter 
was one which required investigation. The 
learned Additional Judge seems to have 
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thought that it was quite sufiScient for 
him to note that he had before him a re- 
gistered document admittedly executed by 
the insolvent. He held that no further 
enquiry was required, or could properly 
be conducted, in the insolvency proceed- 
ings, and that Khushhali Ram’s remedy, 
if any, was by way of a separate suit. In 
our opinion the learned Judge misconceiv- 
ed the extent of his jurisdiction in insol- 
vency proceedings. He was bound to en- 
quire into this question of the alleged 
mortgage, at the instance of any creditor 
who claimed to be prejudiced thereby. 
He might have come to the conclusion 
that there had been a transfer by way of 
mortgage under circumstances calling for 
interference on his part under S. 36 of the 
Insolvency Act, or ho might have found 
that there had been a purely fictitious 
transaction, not involving any transfer ; in 
either case the name of Bholar Mai would 
require to bo removed from the list of 
creditors and the property purporting to 
be affected by this mortgage would become 
available for the benefit of all the credi- 
tors, free of incumbrance. We think that 
Khushhali Ram’s application should have 
been taken up notice of the same given to 
the insolvent and to Bholar Mai, and the 
questions raised enquired into and de- 
cided. We set aside, accordingly, the order 
complained of and remand the case to the 
Court below with direction to enquire into 
the matter as stated above. The costs of 
this appeal will abide the result of the 
further enquiry hereby directed. 

Appeal alloived ; Case remanded. 


A.I.R. 1915 Allahabad 81 (2) (F.B.). 

Knox, Rafique and Piggott, JJ, 

In the matter of Shamhhu Diyal 

Civil Misc. Appl, No. 236 of 1914, de- 
cided on 18th December, 1914, on refer- 
ence by the Board of Revenue of the 

U. P. 

(a) Interpretation of Statute— Stamp Act is 
fiscal enactment and should be construed m favour 
of subject. 

Stamp Act No. II of 1899 is a fiscal enactment 
and Its provisions should be construed In favour 
of the subject. [P. 82, 0, 2.] 

(b) Stamp Act (II of 1899), S, 4— Instrument 
of Settlement of property on full stamp--^ Another 
instrument confirming first with certain altera- 
tion is to be charged with one rupee. 
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8 and B executed an inetrument setting forth 
a family arrangement regarding their joint pro- 
perty. The deed was stamped as a deed of parti- 
tion. Subsequently the two brothers executed 
another instrument, providing inter alia that 
the original deed of agreement should remain in 
force after certain alterations entered into later 
on and that both of them were to remain equally 
binding : 

Held, that the principal deed having been 
charged with the full duty prescribed in Soh. I 
for settlement of property, the later Instrument 
was chargeable with a duty of one rupee only. 

[P. 82, 0. 2.] 

Byves — ^for the Crown. 

Judgment : — This is a reference by the 
chief controlling Revenue Authority of 
these Provinces made under S. 57 of Act 
II of 1899. The facts out of which it 
arises are stated by the Board of Revenue 
to be that on the 2nd of July, 1912, Raja 
Shambhu Dial and his brother Babu Brij 
Kishore executed an instrument setting 
forth a family arrangement regarding 
their joint property. The instrument was 
taken to the Collector of Cawnpore in ac- 
cordance with the provisions of S. 31 of 
the same Act and was held to be an in- 
strument of partition chargeable with a 
duty of Rs. 925. This duty was paid. On 
the 23rd of August, 1912, the two brothers 
took another instrument before the same 
Collector for adjudication as to proper 
stamp duty to be paid. This instrument 
provided inter alia that the original deed 
of agreement, namely, of 2nd July, 1912, 
should remain in force after certain al- 
terations entered into later on. Both deeds 
were to be equally binding. The altera- 
tions referred to were (1) some alterations 
on purely nominal matters which need 
not be considered; (2) instead of the sum 
of Rs. 1,600, fixed for travelling expenses 
in the deed of prior date, the sum of 
Rs. 1,500 was to be substituted, out of 
which Rs. 1,000 was to go to Raja 
Shambhu Dial and Rs. 500 to Babu Brij 
Kishore; (3) the sum of Rs. 12,000, assess- 
ed value of the house, kothi, and garden, 
was raised to Rs. 15,000. This was to be 
paid by Raja Shambhu Dial to Babu Brij 
Kishore. The period of payment which 
had been fixed as one year was extended 
to one and half year; (4) the ahata was to 
be made over to Babu Brij Kishore with- 
out any compensation whatever; (5) Raja 
Shambhu Dial was to pay in any case the 
sum of Rs. 3,000, in the marriage ceremony 
of Babu Brij Kishore's daughter; (6) a 
garden out of the joint stock was to re- 
main in the sole possession of Raja Sham- 


bhu Dial and Rs. 2,300 were to be given 
to Babu Brij Kishore. The original deed 
of agreement was to remain in force except 
so far as the above alterations were con- 
cerned. The Board of Revenue considered 
that the case fell within the principle laid 
down in the ruling of this Court in Civil 
Miscellaneous Case No. 79 of 1912 and 
were of opinion that the later instrument 
was a fresh instrument of partition to be 
stamped ad valorem. We sent for the 
ruling cited by the Board of Revenue. We 
are agreed that it has no bearing whatever 
upon the case before us. The obvious in- 
tention of the contracting parties was that 
the settlement of certain moneys and pro- 
perties covered by the deed of 2nd July, 
1912, should be re adjusted. No new pro- 
perty was introduced into the second deed. 
Both deeds were contingent upon the com- 
ing to pass of other events which were at 
the time of execution events in the future. 
The intention was that they were to form 
and to be regarded as one deed. After 
carefully considering the language used in 
both deeds and remembering always that 
Act 11 of 1899 is a fiscal enactment, that 
its provisions should bo construed in 
favour of the subject, wo hold that the 
present case falls within the purview of 
S. 4 of the Act. The principal instrument 
has beeen charged with the duty prescrib- 
ed in Schedule I for settlement of pro- 
perty. The later instrument is chargeable 
with a duty of one rupee only. A copy 
of this our judgment under a seal of the 
Court and signature of tliie Registrar will 
be sent to the chief controlling Revenue 
Authority. 

Beference ansioered. 


A. I. R. 1915 Allahabad 82. 

Tudball, J. 

Baghubar Char an — Defendant- Appel- 
lant 

V. 

Krishen Baldeo — Plaint iff - Respondent, 

Second Appeal No. 786 of 1913, decided 
on 4th December, 1914, from the decision 
of the Dist. J., Cawnpore, dated 4th April, 
1913. 

Agra Tenancy Act (II of 1901), 8,164(2)-^ 
Lambardar*s duty to maintain accounts irrespec- 
tive of patwari — Burden is on him to prove. 

It is the duty of a lamhardar to maintalii 
aooouuts of ooUeotion and disbursement. The 
faot that the village patwari maintains accounts 
does not exonerate the lamhardar or free him 
from his duty of maintaining hia accounts. 
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In a suit for profliiB against a lambardar^ onoe 
4he liability to aooount has been admitted by 
iihe defendant or held proved against him, it is 
the duty of the Oourt trying the suit to oall upon 
the defendant to file his accounts and to produce 
'his books and prove his accounts. [P.*83, G. 1.] 

The initial burden on the plaintifi is to prove 
that the defendant lambardar is liable to ao- 
count. This shifts the burden on to the lambar^ 
dar to prove the accounts. When this has been 
done, it is open to the plaintifi to prove that 
there are uncollected items which would not 
liave remained uncollected but for the negligence 
or misconduct of the defendant. [P. 88, G. 2.] 

A, P. Dube — for Appellant. 

Harendra Krishna Mukerji — for Ees- 
^ondent. 

Judgment : — This is a simple suit for 
profits. When this appeal came before a 
learned Judge of this Court, he decided 
one issue and remitted another for a find- 
ing by the Oourt below. That Court has 
now found that the plaintiffs have failed 
to prove that any items of the income re- 
mained uncollected by the lambardar. 

The first Court granted a decree for pro- 
fits calculated on the collections as record- 
ed in the patwari's papers. 

The following table shows the demand 
and the collections recorded by the pat- 
wari : — 


Year. 

i 

Demand. 

Golleotions 

1315 

141 15 8 

47 14 3 

1316 

624 2 0 

132 2 0 

1317 

624 10 0 

390 0 0 


The lower Appellate Court calculated 
T)rofits on the figures in the demand column 
and decreed accordingly. 

This Court then remitted the issue 
noted above. 

Now this is a suit against a lambardar 
who acts as the agent of the co-sharers in 
the management of the village. It is his 
duty as lambardar to maintain accounts. 
In a suit of this nature once the liability 
bo aooount has been admitted by the de- 
fendant or held proved against him, it is 
bhe duty of the Oourt trying the suit to 
call upon the defendant to file his accounts 
and to produce his books and prove his 
accounts. 

The fact that the village patwari main- 
tains accounts does not exonerate the 


lambardar or free him from his duty of 
maintaining his accounts. He, no doubt, 
is bound to furnish true information to 
the patwari to enable the latter to main- 
tain his books, but the patwari is not and 
cannot be always present when the lam^ 
bardar makes collections and it is a mis- 
take to look upon the patwarVs accounts 
as the lambardar' s own accounts. 

To proceed, when the lambardar has 
furnished accounts, it is open to the other 
side to challenge them. The Oourt then 
goes into the matter and settles the ac- 
counts and should then calculate the pro- 
fits on what it considers to be on the 
evidence, the correct figures showing 
actual receipts and disbursements. 

There is an exception to this. In S. 164 
(2) it is laid down that the Court may 
not only award a share of the profits 
actually collected, but also a share in such 
sum as the plaintiff may prove to have 
remained uncollected owing to the negli- 
gence or misconduct of the lambardar. 

It must be noted that this refers only 
to such sum as may remain actually un- 
collected. 

This section does not throw on tha 
plaintiff the burden of proving the ac- 
counts. The initial burden on the plain- 
tiff is to prove that the defendant lambar- 
dar is liable to account. This shifts tha 
burden then on the lambardar to prove 
the accounts. When this has been done, 
it is open to the plaintiff to prove that 
there are uncollected items which would 
not have remained uncollected but for the 
negligence or misconduct of the defen- 
dant. 

Now in the present case, it was tha 
plaintiff's plea in the beginning {vide tha 
plaint) and all through the suit that tha 
accounts in the patwari' s books were un- 
true or incortect, that the defendant who 
is his brother and on bad terms with him, 
has intentionally not had recorded in tha 
patwari' s books the sums which ho has 
actually collected. 

Now the figures quoted above as record- 
ed mthQ patwari' s books rouse the greatest 
suspicipn that this charge is correct. The 
year 1315 Fash was, no doubt, a famine 
year and this explains the low demand 
and low collections, though the Cawnpore 
District was not a famine district and is 
canal-irrigated. But in regard to the years 
1316 and 1317 Faslis there is no explana- 
tion offered for the low collections recorded 
in the patwan's books. It has been alleged 
by the patwari that the defendant neither 
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Bxxed nor distrained for any rents in these 
years. The burden is, therefore, heavy 
on the defendant lambardar to produce 
and prove his accounts. 

I see that he has not attempted to do 
anything of the sort, but neither of the 
Courts below called on him to produce his 
accounts and prove them and the pat^ 
wari*s evidence is practically the only evi- 
dence. 

In my opinion the case should go back 
to the Court of first instance for re-trial. 
The Court should call upon the defendant 
to produce and prove his accounts and 
allow the plaintiff an opportunity of 
challenging them. It may be necessary to 
appoint a Commissioner to make a local 
inquiry from the tenantry if either party 
demands it. If the defendant refuses or 
fails to produce his accounts, then the 
Court may be justified in presuming that 
the lambardar has collected the whole of 
the income and decreeing accordingly; but 
the circumstances of each case must re- 
ceive due consideration and weight. If 
accounts are furnished and the Court 
comes to a decision as to the amount actu- 
ally collected, then it may have to con- 
sider those items which have remained un- 
collected by reason of the negligence or 
misconduct of the lambardar, if the plain- 
tiff raises the plea and gives evidence 
thereon. 

I, therefore, allow this appeal. I set 
aside the decrees of the Courts below and 
remand the suit to the Court of first in- 
stance through the lower Appellate Court, 
with direction to re-admit the suit on its 
original number and to proceed to hear 
and determine it according to law in view 
of the remarks made above. Costs here and 
heretofore will be costs in the cause and 
will abide the result. 

Costs in this Court will include fees on 
the higher scale. 

Appeal alloioed ; suit remanded. 


A. I. R. 1915 Allahabad 84. 

Chamieb and Piggott, JJ. 

Sher Khan and others — Defendants- Ap- 
pellants 


V. 


Debi Prasad — Plain tiff- Bespon dent. 


Eirst Appeal No. 102 of 1914, decided 
on 8th February, 1915, from the order of 
the Dist. J., Aligarh, dated 4th May, 1914. 


Agra Tenancy Act (II of 1901), S. 167-^8, 167' 
bars Civil Courtis cognisance of suit by auction 
purchaser of semindari for declaration that per- 
petual leases after the decree were not binding, 

A decree was obtained on foot of a mortgage- 
deed for sale of a Zemindari property. Before 
the property was sold the mortgagor executed a 
perpetual lease in respect of certain lands apper- 
taining to the share in question. The eemindari 
was then put to auction and sold. The pur- 
chaser brought a suit in the Civil Court for a 
declaration that the perpetual lease was not 
binding on him ; 

Held, that the suit was not cognizable by the 
Civil Court by reason of the provisions of 8. 167 
of the Tenancy Act. (A.I.R. 1914= All. 483, Ref,), 

[P. 85, 0. 1 & 2.] 

Abdul Baoof — for Appellants. 

Tej Bahadur Sapiu — for Bespondent. 

Piggott, J. : — This is an appeal by the 
defendants against an order of the learned 
District Judge of Aligarh passed under 
0. XLI, B. 23, remanding to the Court of 
the Subordinate Judge of Aligarh for deci- 
sion on the merits a suit which had been 
dismissed by that Court. The learned 
Subordinate Judge had held that, on the 
facts stated in the plaint, the suit was nob 
cognizable by him, being barred by S. 167 
of the Agra Tenancy Act (Local Act of II 
of 1901). This is the finding which the 
learned District Judge has reversed on ap- 
peal and his decision is now challenged 
before us. There was a mortgage of some 
zamindan property on which a suit was 
brought and a decree for sale was made, 
after the mortgage, but before the decree 
for sale, the mortgagors executed a per- 
petual lease in respect of certain lands ap- 
pertaining to the share in question. In exe- 
cution of the decree for sale the zamindari 
property w^as put to sale and was pur- 
chased by the present plaintiff. He brought 
this suit in order to get rid of the perpetual 
lease. As originally drafted, the relief 
claimed in the plaint was recovery of pos- 
session over the land in question as against 
the defendants lessees. In reply the defen- 
dants-lessees claimed the benefit of S. 202 
of the Tenancy Act, and were accordingly 
directed to institute a suit in the Eevenue 
Oourt for the determination of the ques- 
tion whether or not they held the land in 
suit as tenants of the plaintiff. They in- 
stituted a suit accordingly ; but when that 
suit came up for trial the present plaintiff, 
who was defendant in the Bevenue Court, 
admitted the existence of a tenancy. He 
pleaded that the precise nature of that 
tenancy, and in particular the validity oi 
the perpetual lease under which the pre- 
sent defendants claimed to hold, was not 
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u matfier for determination in that suit. 
On this understanding a decree was passed 
to the effect that the plaintiffs in the Ee- 
venue Court, who are appellants before 
this Court, held the land in suit as tenants 
of the present plaintiff-respondent. After 
the proceedings in the Eevenue Court had 
thus terminated the respondent obtained 
leave to amend his plaint, by asking for a 
simple declaration that the perpetual 
lease in question was not binding upon 
him. It was the plaint as thus amended 
which the learned Subordinate Judge has 
held not tq bo cognizable by the Civil 
Court. The provisions of S. 167 of the 
Agra Tenancy Act have been discussed in 
a number of rulings, the most recent of 
which is that reported in Bam Singh y. 
Bao Girraj Singh (i). As will be ap- 
parent from that report, I am myself deep- 
ly committed to the view that the provi- 
sions of S. 167 of the Tenancy Act do bar 
a suit like the present. The plaintiff in 
this case, having obtained possession of 
the zemindari share on his auction pur- 
chase, found in existence a perpetual lease 
of a portion of the property which he re- 
garded as interfering with his full enjoy- 
ment of the property acquired by him. 
His natural remedy, if as a matter of fact 
the lease was executed under such circum- 
stances as not to he binding upon him, was 
by way of a suit for ejectment under S. 58 
of the Tenancy Act. Such a suit would 
fall within the provisions of serial number 
29 of group (c) of the fourth Schedule to 
the Act in question and would be cogniz- 
able only by the Eevenue Courts. The 
plaintiff in such a case would seek for 
ejectment of the defendants-lessees on the 
ground that they hold only as tenants from 
year to year. In reply the perpetual lease 
in favour of the said defendants would bo 
set up, and in order to the determination 
of the question thus raised the Eevenue 
'Court would have to decide whether the 
said lease was valid and binding on the 
plaintiff. The question is whether the 
plaintiff can be allowed to oust the juris- 
diction of tbe Eevenue Court, and bring his* 
euit before a different forum by seeking 
for a mere declaration. In the judgment 
which was before the Bench of this Court 
which decided the case of Bam Singh v. 
Bao Girraj Singh (1), I have discussed 
this question at some length, and so far as 
C am concerned I have nothing to add to 
the reasons which I gave in my judgment 

Ui A,LR. 1914 All. 488 * 37 All. 41*261,0. 
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in that case, for holding that the second 
part of 3. 167 of the Tenancy Act 
must be construed as barring a suit like 
the present. It may be said that the final 
decision of the Bench of this Court does 
not proceed precisely on the lines taken 
by me. Even, however, confining my 
decision to the grounds taken by the learn- 
ed Judges who decided the case of Bam 
Singh v. Bao Girraj Singh (1) on appeal 
under S. 10 of the Letters Patent, I 
would say that, if we disregard the form 
of the present suit, the real substance is 
clearly one which could have been decided 
in the Eevenue Court. The object of the 
plaintiff is to get rid of the defendants 
who claim to hold the land in suit under a 
perpetual lease. This he can undoubtedly 
do by a suit in ejectment in the Eevenue 
Court of the nature already explained. I 
do not think he is entitled to come to the 
Civil Court for a mere declaration, the only 
object of which would be to enable him 
to take further proceedings in ejectment 
before the Eevenue Courts. It seems to 
me that unless this view is maintained, a 
conflict of jurisdiction between the Civil 
and the Eevenue Courts in matters of this 
sort will sooner or later be inevitable. 
Section 11 of the Code of Civil Procedure 
could not be applied strictly on its terms 
so as to make the decision of a Civil 
Court in a declaratory suit binding on the 
Eevenue Court in a suit for ejectment, for 
it could be pleaded that the Civil Court 
had no jurisdiction to try the suit for eject- 
ment. £ would accordingly set aside the 
order of the lower Appellate Court and 
restore that of the Court of first instance. 

Chamier, J. : — The facts of this case 
have been stated by my learned colleague 
and I will not repeat them. In the Courts 
below it was contended on behalf of the 
defendants that the jurisdiction of the 
Civil Court was barred by the provisions 
of S. 167 read with S. 95 of the Agra 
Tenancy Act. The Subordinate Judge 
accepted this contention and dismissed tha 
suit. On appeal the district J udge held 
that S. 95 of the Act did not apply to the 
case at all, because the plaintiff could not 
have brought a suit under S. 95 for a 
declaration as to the validity of the per- 
petual lease set up by the defendants or to 
have it declared that the defendants were 
not the holders of a perpetual lease. Havi- 
ing regard to the definition of the word 
class contained in the Act, it appears to 
me that a suit for such a declaration 
would not be a suit for a declaration as to 
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the class to which a tenant belongs, nor 
do I think that such a suit would be one 
for a declaration as to the name and 
description of a tenant within the mean- 
ing of 01. (a) of 8. 95, though it was 
vigorously contended by Mr. Abdul Eaoof 
that the word ‘description’ covered such a 
case. In this Court it is contended that 
even if 8. 95 does not apply to the case, 
yet the jurisdioticn of the Civil Court to 
entertain this suit is barred, because at 
the date of the suit the plaintiff might 
have brought a suit for the ejectment of 
the defendants under Ss. 68 and 63 of the 
Tenancy Act. It has been held, I think 
rightly, in several cases by this Court that 
in a suit for the ejectnient of a tenant, if 
the tenant pleads that he holds under a 
perpetual lease under which he is not 
liable to be ejected, it is for the Eevenue 
Court to decide whether the plea is correct 
or not, but at least three Judges of the 
Court arc further committed to the view 
that a suit like the one now before us can- 
not be maintained, because the plaintiff 
might have instituted a suit in the Ee- 
venue Court for the ejectment of the 
defendants in which the validity of the 
lease set up by the defendants might have 
been determined. The case is really 
covered by the principle of the decision of 
Eichards, C. J., and Banerji, J., in Bam 
Singh v. Bao Girraj Singh (1), in which 
they approved of the view taken by my 
learned colleague. On the authorities I 
feel bound to hold that the question 
whether the defendants are entitled to 
hold the land under the perpetual lease 
set up by them is a “matter in respect of 
which” a suit might have been brought in 
the Eevenue Court within the meaning of 
S. 167 of the Tenancy Act, although the 
plaintiff could not in the Eevenue Court 
have claimed any declaration regarding 
the lease. It may be doubted whether 
the authors of the section intended that it 
should be construed in such a comprehen- 
sive manner but a cursiis curies has been 
established from which I am not prepared 
to dissent. I agree that this appeal should 
be allowed and the decision of the first 
Court restored. 

By the Court: — The appeal is allowed 
The decree of the lower Appellate Court 
is set aside and the decree of the first 
Court is restored with costs here and in 
the lower Appellate Court. The costs in 
this Court will include fees on the higher 
Boale. Appsal allowed. 


A. I. R. 1915 Allahabad 89. 

PiGGOTT, J. 

Mangat Bai — Applicant 

V. 

Emperor — Opposite Party. 

Criminal Eevn. No. 1092 of 1914, decid- 
ed on 6th January, 1915, from the order- 
of the 8. J., Meerut. 

Criminal P. C. (F of 1898), 8. 436— Sigh 
Court rarely interferes with exercise of discretion 
by Sessions Judge under S, 436, 

A High Court should be slow to interfere with 
the exercise of the very wide discretion with 
which Sessions Judges have been invested under 
the provisions of B. 436 of the Code of Criminal 
Procedure. (26 All. 664, Foil,) [P. 87, 0, 1.] 

Satya Chandra MuJeerji and Harendra 
Krishna MuJeerji — for Applicant. 

B, Malcomson — for the Crown. 

Judgment : — A complaint was made 
by one Bansi against the applicant Mangat 
Eai, pativari of his village, containing 
allegations which, if proved, would un- 
doubtedly servo to establish the commis- 
sion of an offence punishable under S. 218 
of the Indian Penal Code, if not also an 
offence under the forgery sections of the 
Indian Penal Code. After an inquiry 
which on the face of it appears to have 
been somewhat cursory, the Magistrate 
passed an order of discharge without even 
examining the accused. The matter was 
taken to the Sessions J udge in revision, 
and he has ordered a commitment on the 
record as it stands. I find that his order 
has since been complied with and Mangat 
Eai stands committed to the Court of 
Session on a charge drawn up prior to the 
filing of this application in this Court. 
The principles applicable to the conduct 
of a Magistrate when inquiring into the 
commission of an offence exclusively tri- 
able by the Court of Session and to the 
exercise of the discretion vested in the 
District Magistrate or the Sessions Judge 
by the provisions of S. 436 of the Code of 
Criminal Procedure, have been very clear- 
dy laid down in the case of Fattu v. Pattu 
(1), with which I find myself in the fullest 
possible agreement. I regard the present case 
as a somewhat unfortunate one. The in- 
quiry by the Magistrate in the first ins- 
tance seems to have been perfunctory and 
unsatisfactory in several respects. More- 
over, the Magistrate apparently entertained^ 
an opinion that Bansi ’s denial on oath of the 

(1) (1904) 26 All. 664«1 A. L. J. 292^51904 
A.W.N. 126s 1 Or. L. J. 819. 
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genuineness of certain writing purporting 
to be his signature was of no evidential 
value unless that denial was corroborated. 
The Sessions Judge has, on the other hand, 
so framed his order that he would almost 
appear to have been under the impression 
that the Magistrate was bound to commit 
the accused for trial merely because the 
evidence given by Bansi, if believed, would 
justify conviction. The impression left on 
my mind by an examination of the record 
is that the case was one in which the 
learned Sessions Judge would have exer- 
cised a sounder discretion if he had 
ordered further inquiry to be made, instead 
of ordering commitment on the record as 
it stands. At the same time it cannot be 
denied that the Sessions Judge’s order was 
within his discretion, and the ruling to 
which I have just referred is in favour of 
the principle that this Court should be 
slow to interfere with the exercise of the 
very wide discretion with which Sessions 
Judges have been invested under the pro- 
visions ®f S. 436 of the Code of Criminal 
Procedure. Another point for considera- 
tion in this case is that there has now 
been an order of commitment, which it 
would not be proper for this Court to 
quash except on a point of law* On the 
whole as the case now stands, I think it 
better that the trial of Mangat Eai should 
proceed in accordance with the commit- 
ment order. I dismiss this application. 

Application dismissed, 

A. I. R. 1915 Allahabad 87, 

Eichards, C. J., and Banbrji, J. 

Baohoha and others — Plaintiffs- Appel- 
lants 

V. 

Shiam Lal and others — Defendants- 
Eespondents. 

Letters Patent Appeal No. 40 of 1914, 
decided on 16th January, 1915, from the 
decision of Chamier, J. 

Adverse possesston-^Plaoing of Tazia with con- 
sent does not create right. 

Where a tazia was placed on a particular land 
for many years by mutual consent of both the 
Hindu and the Muhammadan population of the 
locality, no absolute right was thereby created 
to put the tazia on that land. (16 All. 178, Dist.) 

[P. 87, 0. 2.] 

Rama Kant Malaviya — for Eespon- 
dentg. 

Judgment This appeal arises out of 
a suit in which the plaintiffs claimed that 
they were the Muhammadan residents of a 


hamlet known as Basulabad and that they 
had a right to place their tazias on a 
particular platform in front of the house 
once owned by one Mohan. It appears that 
for many years the Mussulman population 
and the Hindus had a perfectly friendly 
arrangement as to where the tazias should 
bo placed and that by mutual consent the 
tazias were placed on the platform referred 
to in the plaint. This land has now be- 
come the land of the Government. Close- 
by a Hindu temple has been built. There 
is nothing whatever to show that the 
building of this temple was in any way a 
hostile act on the part of the Hindus. A 
new place was agreed to by the majority 
of the residents as to where the tazias 
should be placed. But the change seems 
to have been objected to by a few persons. 
They seem to have called to their assist- 
ance the Mussulman residents of other 
neighbouring villages, who had nothing to 
do with the hamlet. Both the Courts 
below have found that the arrangement 
about the tazias was an arrangement com® 
to by mutual consent. In our opinion an 
arrangement of this kind founded on 
mutual consent could never become an 
absolute right and that the case, therefore, 
is not governed by the ruling in Mamman 
V, Kuar Sen (l). We are bound in second 
appeal by all findings of fact. Abdul 
Samad, appellant, who has appeared and 
argued the case on the point says that the 
Munsif made a mistake in thinking that 
he had ever stated in his deposition that 
he had got the permission from Mohan. It 
may be that Abdul Samad did not ask the 
permission of Mohan, but it is nevertheless 
a finding of the Court that what was done 
was done by mutual consent of all parties. 
The plaintiffs, therefore, have no legal right 
which they are entitled to enforce. Wa 
think it a very great pity that the 
inhabitants of this village should not live 
amicably together as they used to do in 
the past. We think that if there had been 
a little good temper displayed, there would 
be no quarrel between the residents. We 
hope also that in future the good relations 
which previously existed may be restored. 
We see no reason to differ from the view 
taken by the learned J udge of this^ Court 
and we dismiss the appeal. This now 
finally decides the question between the 
parties, and we direct that each party tc 
pay their own costs of this appeal. 

Appeal dismissed. 


(1) (1694) 16 All. 178*1894 A.W.N. 12. 
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A. I. R. 1915 Allahabad 88. 

Chamier and Piggott, JJ. 

Muhammad Masih Ullah Khan and 
another — Plaintiffs- Appellants 

V. 

Mt, J arao Bai and others — Defendants- 
Respondents. 

Ex-First Appeal No. 129 of 1914, decid- 
ed on 25th January, 1915, from the deci- 
sion of the 2nd Addl. Sub-J,, Aligarh, 
dated 30fch August, 1913. 

Civil I\ C AV of 1908), 0. XXTI, R 10-Mort- 
gage suit pending upto final dcci ee~ Pur chaser 
after preliminary decree entitled to be substituted. 

Under the Civil Procedure Code, 1908, pro- 
ceedings after a preliminary decree for sale or 
redemption are proceedings in the suit and, 
therefore, a suit for redemption does not come 
to an end after the paRsing of a preliminary 
decree and must be considered pending, within 
the meaning of 0. XXIi, R 10, and the private 
purchaser of the properly after such a decree 
acquires an intercet which entitles him to be 
made a party to the sait. 

Quaere . Whether 0. XXII, R. 10, applies to 
execution proceedings. (OC.W. N. 171, Ref). 

B. E. O' Conor and Suleman — for Appel- 
lants. 

Dureja Char an Banergi and Mohan Lai 
Sandal^ioY Respondents. 

Judgment : — Mt. Maimuna Khatun, on 
December 22nd, 1908, obtained a prelimi- 
nary decree for redemption. On appeal 
to this Court the decision was upheld by a 
decree, dated May 19th, 1910, which 
allowed the plaintiff six months from that 
date to redeem the property. On October 
12th, 1912, Mt. Maimuna Khatun sold the 
mortgaged property to the present appel- 
lants, leaving in their hands a sum of 
money sufficient to enable them to re- 
deem the property in accordance with the 
decree. On April 6th, 1914, the appel- 
lants applied to the Court below to be 
made plaintiffs in the suit in the place of 
Maimuna Khatun and on the same day 
they applied to the Court to extend the 
time for redemption and to allow them 
to pay the mortgage-money into Court. 
Both applications were dismissed. This 
is an appeal against the order dismissing 
the appellants’ application to be made 
plaintiffs in the suit. 

The Subordinate Judge seems to have 
dismissed the application on two grounds, 
namely, (1) that no execution proceedings 
were pending at the time when the appli- 
cation was made, therefore, 0. XXII, 


E. 10, did not apply -to the case ; and (2) 
that the decree had not been transferred 
to the appellants, therefore, 0. XXI, R. 16, 
did not apply. In appeal it is contended 
that the suit is still pending, and reliance 
is placed on a decision of the Calcutta 
High Court in Bhugwan Das Khettry v. 
Ntlkanta Ganguli (1) to the effect that a 
suit of this kind may be “pending” even 
after the decree absolute. A question 
is raised as to whether these proceed- 
ings are governed by the new Code of 
Civil Procedure. It seems to us that the 
proceedings must be held to bo govern- 
ed by the new Code. It is true that the 
preliminary decree was passed by the Sub- 
ordinate Judge in December, 1908, just 
before the new Code came into force, but 
the case, as already stated, was brought up 
to this Court and a decree was passed by 
this Court in May, 1910, after the passing 
of the new Code. Before the passing of the 
new Code there was considerable conflict of 
judicial opinion on the question whether 
proceedings after a prelimiiiary decree for 
sale or redemption should be regarded as 
proceedings in a suit or as proceedings in 
execution of a decree. Under the present 
Code there can be no doubt that such pro- 
ceedings must be held to be proceedings in 
a suit. We have no difficulty in holding 
that the suit with which we are now con- 
cerned was still pending within the mean- 
ing of 0. XXII, E. 10, when the ap- 
pellants’ application to bo made plaintiffs 
was filed. In the definition of “decree” 
contained in the present Code of Civil 
Procedure, it is explained that a decree is 
preliminary when further proceedings have 
to be taken before the suit can be com- 
pletely disposed of. This makes it quite 
clear that a suit of this kind does not come 
to an end after the passing of a preliminary 
decree. In this view it is unnecessary to 
consider whether 0. XXII, E. 10, ap- 
plies to execution proceedings. It was 
held by this Court that S. 372 of the old 
Code of Civil Procedure did not apply to 
execution proceedings. It is unnecessary 
to decide whether 0. XXII, E. 10, which 
has taken the place of that section, does 
or does not apply to execution proceedings. 
It is sufficient for the present case to say 
that the suit was still pending when the 
appellants’ application to be made plaintiffs 
was made. The only other question is 
whether there has been a devolution of 
interest which entitles the present 

(1) (1905) 9 O.W.N. m. 
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^.ppeliants to be made plaintiffs in the 
suit. The sale- deed executed by ML 
Maimuna Khatun transfers the whole of 
the mortgaged property to the appellants 
and recites that part of the price has been 
left in their hands in order that they may 
proceed to redeem the property. The sale- 
deed in fact comes very near being a trans- 
fer of the preliminary decree. It is quite 
clear from the terms of the deed that the 
parties considered that the purchasers of 
the property would be entitled to redeem 
the property in the suit in which tlie 
preliminary decree had been passed, with- 
out holding that there had boon a definite 
transfer of the decree. We have no doubt 
whatever that there has been a devolution 
of interest which entitles the appellants 
to be made plaintiffs in the suit. In our 
opinion the appellants’ application should 
have been allowed. We, therefore, allow 
this appeal, sot aside the order of the Court 
below and direct that the name of the ap- 
pellants be entered as plaintiffs in the 
place of Mt, Maimuna Khatun. The 
respondents must pay the appellants’ 
•costs. 

Appeal allotoed. 


A. I. R. 1915 Allahabad 89. 

Richards, C. J. and Baker h, J. 

Ganga Prasad and others — Plaint iff s- 
Appellants 

V. 

Bam Prasad and another — Defendants- 
Respondents. 

Second Appeal No. 1623 of 1913, decid- 
ed on 23rd November, 1914, from the 
decision of the Dist. J., Ghazipur, dated 
7th August, 1913. 

Agra Tenancy Act (II of 1901), 8. 95 — Suits 
between rival claimants to cultivating rights are 
cognizable by Civil Court. 

The plaintiSfl who were formerly members of 
a joint Hindu family with the dolondauts, sued 
for a declaration that they had some interest in 
an oooupancy holding which belonged to the 
family. The defendants pleaded that the hold- 
ing in question had been divided and that the 
^plaintiffs had got consideration for the giving up 
of all interest therein . 

Held, that the claim was one between rival 
claimants to the tenancy and as such wag 
cognizable by a Civil Court. 

[I". 89. 0. 2 & P. 90, 0. 1.] 

Tej Bahadur Sapru — for Appellants. 

M, L. Agarwala — for Respondents. 

Judgment : — This appeal arises out of 
a suit in which the plaintiffs sought a 
‘declaration that they had certain rights in 


cultivatory holdings specified at the foot 
of the plaint. The faebs up to a certain 
point seem to be undisputed by either 
side. It is admitted that at one time both 
the plaintiffs and the defendants were 
members of a joint Hindu family. In 1893 
there was a partition of some property, 
but the zemindari and cultivatory hold- 
ings remained undivided. In the year 
1907 the zemindari was divided. The 
plaintiffs allege that the cultivatory hold- 
ings still remained undivided and that the 
defendants had begun to lay claim to the 
whole of tliem to the exclusion of the 
plaintiffs. Hence they brought the present 
suit. The defendants raise i a number of 
technical pleas but on the merits their 
defence was that the cultivatory holdings 
had also been divided and that the plain- 
tiffs had got consideration for the giving 
up of all interest therein. This question 
on the merits has not been decided by the 
lower Appellate Court. The case in the 
first instance came before a Subordinate 
Judge, who seems to have considered that 
the rolation between the parties in res- 
pect of the cultivatory lioldings was a 
matter for the Re venue Court, and he ac- 
cordingly directed the defendants to insti- 
tute a suit in the Revenue Court A suit 
was in fact instituted and the present de- 
fendants obtained a decree in their favour. 
(The Eoveuue Court, liowover, as we shall 
presently show, novor decided the real 
question between the parties.) The present 
suit then came on for decision before an- 
other Subordinate Judge, who had suc- 
ceoded the learned Subordinate Judge 
boforo whom tlie case came in the first 
instance. He considered that his pre- 
decessor ought not to have ordered any 
proceedings in the Revenue Court but 
ought to have decided the present case on 
its merits. He found that tlio plaintiffs 
were entitled to an interest in the cultiva- 
tory holdings, and accordingly decreed 
the plaintiffs' claim. On appeal the learn- 
ed District Judge came to the conclusion 
that the finding of tlie Revenue Court was 
..conclusive and that he was not entitled to 
go behind it. 

The plaintiffs now come here in second 
appeal contending that the decision of the 
District eJudge was not correct. It is 
necessary that we should have clearly be- 
fore our minds what was the nature of the 
plaintiffs’ claim in the present suit. They 
claimed that they had an interest in these 
cultivatory holdings. Their claim was not 
as zemindars, or in any way based on the 
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faof; that they may have been, and prob- 
ably are, zemindars of the villages in which 
these onltivatory holdings are situate. In 
other words, their claim in the present 
suit was a claim between rival claimants 
to the cultivatory holdings, while the de- 
fendants allege that the plaintiffs gave up 
all claim to the cultivatory holdings for 
good consideration. A careful examina- 
tion of the judgments both of the Assis- 
tant Collector and the Commissioner in 
the Eevenue Court proceedings will clearly 
demonstrate that the Bevenue Court never 
decided this question. True it is that the 
Revenue Court did decide that the plain- 
tiffs were zemindars and that the defen- 
dants were tenants, but this was not 
denied. The Revenue Court also seems 
to have come to a decision as to what was 
the nature of the tenancy in the ciiltiva- 
tory holdings. Its finding on this ques- 
tion may no doubt be binding, but it has 
never decided whether or not the plain- 
tiffs had an interest in the cultiva- 
tory holdings. Of course it may turn out 
that the plaintiffs’ case is wrong and 
that the defendants’ case is right. All 
that we decide in the present appeal is that 
the plaintiffs are entitled to have this 
question tried out. We allow the appeal, 
set aside the decree of the lower Appellate 
Court and remand the case to that Court 
with directions to re admit the appeal 
upon its original number in the file and to 
proceed to hoar and determine the same 
according to law. The appellant will have 
his costs of this appeal including fees on 
the higher scale. Other costa will abide the 
result. 

Appeal allowed ; Case remanded, 

A. I. R. 1915 Allahabad 90. 

Banebji, J. 

Balbhaddar Chaubey — Defendant- Ap- 
pellant 

v. 

Somaroo Bai — (Plaintiff) and others — 
Defendants-Bespondents. 

Second Appeal No. 273 of 1914, decided 
on 5th February, 1915, from the decision of 
theDist. J., Ghazipur, dated 15th Novem- 
ber, 1913. 

Agra Tenancy Act [II of 1901), Ss, 79 and 
Bevenue Court's decision in rent suit between 
rival claimants to tenancy is not res judicata in 
civil suit between them — Zamindar's lessee dis- 
possessing previous lessee— Suit under S, 79 lies 
soith in 6 months— Civil P. 0., S. li. 


A suit between rival claimants to a’^tenanoy 
can only be brought in a Olvil Oourt, and not iok 
a Bevenue Court. Therefore, a decision of thC' 
Revenue Oourt in a suit for rent between rival 
claimaots to a tenancy would not operate as res 
judicata in a subsequent suit in the Civil Oourt 
between the same parties. 

Where a lessee from the eamindar dispossessea 
a previous lessee, the dispossession of the latter 
must be deemed to be a dispossession by tho 
zamindar through his tenant. The remedy of 
the dispossessed lessee is a suit under S. 79 of 
the Tenancy Act within six rbonths of the dis- 
possession. (27 All. 372 ; 7 I.O. 436, Eef.) 

[P. 91, 0. 1 & 2.1 

Parmeshwar Dyal — for Appellant. 

Lakshmi Narayan—iov Respondents. 

Judgment : — This and the connected! 
Appeal No. 274 of 1914 arise out of a suit 
brought by the plaintiff Somaroo Bai for 
possession of nine plots of land under the 
following circumstances. The land in dis- 
pute lies in the zemindari of Laohhmi 
Narain, who granted him a lease of the 
said plots for a term of 16 years on the 
11th of January, 1904. On February, 12th, 
1906, the same Lachhmi Narain granted a 
perpetual lease to the appellant, Balbhad- 
dar Chaube, in respect of the said lands 
and other property and he got mutation 
of names effected in favour of Balbhaddar. 
Subsequently in 1908 ho sold his zemin- 
dari to the other defendants. Balbhaddar 
brought a suit in the Revenue Court 
against the present plaintiff for arrears of 
rent in respect of three out of the disputed 
plots, namely. Nos. 116, 165 and 2939, on 
the allegation that the plaintiff was his 
sub-tenant. He obtained a decree on the 
13th of January, 1913. It is stated in the 
plaint that suits were brought for arrears 
of rent in respect of some of the other plots 
Sigsbinst shikmi tenants holding those plots 
and decrees were obtained against them. 
All this, according to the allegations in the 
plaint, took place before 1909. The plain- 
tiff states that these acts amounted to his 
dispossession and he accordingly brought 
the present suit for recovery of possession 
and damages in the Civil Court. The de- 
fendants to the suit are Balbhaddar, the 
subsequent lessee, Lachhmi Narain, the 
former zemindar, and the purchasers of the 
zemindari from Lachhmi Narain. The 
Court of first instance dismissed the claim 
in respect of the three plots Nos. 116, 165 
and 2939 and decreed it in, regard to the 
remaining plots. The claim for damages 
was dismissed. The plaintiff filed an 'ap- 
peal as regards the portion of the claim 
dismissed and Balbhaddar appealed againii 
that portion of the decree which decreed 
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the claim in respect; of the plots other than 
the three plots mentioned above. The 
learned Judge allowed the appeal of the 
plaintiff and dismissed the appeal prefer* 
red by Balbhaddar ; so that it decreed the 
plaintiff’s claim for possession of all the 
nine plots. The defendant Balbhaddar has 
preferred these appeals. As regards the 
three plots Nos. 116, 165 and 2939, the 
contention put forward on his behalf is 
that the decision of the Eevenue Court in 
the suit for arrears of rent operates as res 
judicata between the appellant, Balbhad- 
dar, and the plaintiff, Somaroo. This con- 
tention has, in my opinion, been rightly 
^disallowed by the Court below. So far as 
these plots are concerned, the claim is bet- 
ween rival claimants to the tenancy and 
such a claim could only be brought in the 
Civil Court and not in the Eevenue Court. 
This has been held in several cases to 
which I need not refer. The subsequent 
suit now brought could not be brought in 
a Court of Eevenue and consequently the 
decision of that Court in the previous suit 
was not the decison of a Court competent 
to try the subsequent suit. As regards 
the remaining plots, the main contention 
is that the plaintiff has lost his title to the 
tenancy created in his favour under the 
lease granted to him on the 11th of 
January, 1904 by reason of lapse of time. 
It is urged that the plaintiff was dispos- 
sessed from these plots so far back as 1906 
and as he did not bring a suit to recover 
possession as against his landlord and the 
lessee from the landlord under S. 79 of the 
Tenancy Act with in six months from the 
date of his dispossession, his right to the 
tenancy no longer subsists. It was admit- 
ted by the Pleader for the plaintiff in the 
Court of first instance in a statement 
recorded on the 4th of June, 1913 that the 
three plots Nos. 116, 165 and 2939 were 
in the actual cultivation of the plaintiff 
and that the remaining plots were cultivat- 
ed by sub-tenants. It was stated that the 
plaintiff received rent from these tenants 
for two years, i,e., from 1904 to 1906, and 
that since the year 1906 the rent payable* 
by the sub-tenants holding the six plots 
has been realized by the appellant Bal- 
bhaddar- It is contended, as I have said 
above, that the realization of rent by 
Balbhaddar amounted to a dispossession 
by the land-holder and as this took place 
long before the institution of the present 
suit, the plaintiff’s right has become 
extinguished. This contention is support- 
ed by the ruling of this Court in Bam Lai 


V. Chunni Lai (l). In that case the learrn 
ed Judge who decided it held as follows: — 
“When a landholder lots land in the occu- 
pation of a tenant to a third party and 
that third party, acting under the land- 
holders’ authority, takes possession of the- 
land, then in my opinion the tenant must 
be deemed to have been ousted by the 
land-holder, and his remedy is a suit under 
S. 79 of Act II of 1901, the person claim- 
ing through the land-holder being joined 
as a defendant to the suit under the pro- 
visions of S. 81 of the Act. Such a suit 
must be brought within six months of the 
date of dispossession.” This view appears 
to have been accepted by Mr. Justice- 
Chamier in a case reported in 7 Indian 
Cases, page 486 [Sokhai v. Bavi Per shad (2), 
Second Appeal No. 1139 of 1909, decided 
on July 11th, 1910]. The fact that on the- 
plaintiff’s own showing the rent payable 
by the tenants occupying the plots men- 
tioned above has been realized by Bal- 
bhaddar since the year 1906 by virtue of 
the lease granted to him by the zemindar, 
shows that the plaintiff was dispossessed 
so far back as 1906 and this dispossession 
must be deemed to be a dispossession by 
the zemindar through his tenant. It ap- 
pears from the provisions of S. 81 of the 
Tenancy Act that when a tenant is dispos- 
sessed by a person claiming through the 
zemindar, the tenant's remedy is a suit 
under the Tenancy Act for recovery of pos- 
session against the zemindar and the person 
claiming through him. Therefore the- 
Ijlaintiff’s right to recover possession of 
the six plots having accrued long prior to 
six months antecedent to the date of the 
suit, the right to bring such a suit for 
recovery of possession has become time- 
barred. This circumstance not only bar- 
red his remedy but extinguished his right, 
as held in Dalip Bai v. Deohi Bai (3). 
That the dispossession of the plaintiff was 
a dispossession by the zemindar is also 
manifest from the fact that in the plaint 
itself it is stated that the zemindar brought 
suits for rent against some of the tenants 
holding the plots in question and obtained 
decrees and that the plaintiff himself 
regarded this as amounting to his dispos- 
session. Furthermore, he has claimed 
relief not only against Balbhaddar but 
also against the zemindars, defendants. 
The plaintiff has thus ceased to have any 

(1) (1901) 27 All. 372=:2 A. L. J. 69ssl90A 

A. W. N. 281. 

(2) (1910) 7 I.O. 486. 

(8) (1899) 21 All. 204=1899 A.W.N. 86, 
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right to the six plots other than the three 
plots numbered 116, 165 and 2939. The 
•claim as regards those three plots has been 
rightly decreed and this appeal must fail. 
The connected appeal must prevail. I 
accordingly dismiss this appeal with costs. 

Appeal No, 273 dismissed ; 

Appeal No, 271 allowed. 
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Banerjee, J. 

Ganga Prasad — Judgment-debtor-Ap- 
pellant 

V. 

J wala Prasad — Decree « holder-Rospon' 
dent. 

Second Appeal No. 932 of 1911, decided 
on 11th November, 1911, from the decision 
of the Addl. J., Parrukhabad, dated 9th 
May, 1911. 

Limitation Act {X of 1908), Art. 182'—Jud<v 
ment-debtor asking for two tueeks' time, Court 
struck off execution application for com enience — 
Subsequent application after 3 years held to be one 
for reviving the original. 

A decree for the demolition of a hou3e waa 
passed on Slst July, 1907. On 16th of February, 
1909, an application was made for execution. 
On 2Gth of May, 1909, the judgment-debtor put 
in an application asking for two weeks’ time to 
demolish the house. The decree-holder con- 
sented to it. The Courii m order to lighten its 
file by removal of one ease from it ordered to 
strike off the application for execution. On 2l8t 
of July, 1913, the decree holder again made an 
application that steps should be taken to 
demolish the house • 

Held, that the application of the 2lat July, 
1913, was an application to revive the former 
application and the execution was not barred by 
time. [P, 92, G. 2.j 

S. N. Sen — for Appellant. 

Gulzan Lai — for Respondent. 

Judgment: — The only question in this 
case is whether the application for execu- 
tion filed by the decree -holder on the 2l8t 
July, 1913, is time- barred. The decree 
holder obtained a decree on the 3l3t of 
July, 1907, for the demolition of a house. 
On the 15th of February, 1909, an applica- 
tion for execution was made by him in 
which he prayed that the decree might be 
given effect to and the house demolished. 
The judgment debtor put in an application 
on the 26th of May, 1909, asking for two 
weeks’ time to demolish the house : to this 
the decree- holder consented. The Court, 
however, apparently with a view to show 


that its file had been lightened by the 
removal of one case from it, passed an 
order striking off the application for execu- 
tion. Meanwhile the brother of the judg- 
ment-debtor instituted a regular suit in 
respect of the house claiming it as his 
own. On the 18th of June, 1909 the 
brother of the judgment- debtor applied to 
the Court to stay proceedings in the execu- 
tion case, on the ground that he ^ had in- 
stituted his suit. Upon this application 
the Court made an order to the effect thatl 
as the execution case had already been 
struck off the file no order of stay was 
necessary. After the decision of the suit 
brought by the judgment-debtor’s brother; 
the decree-holder made his application on 
the 21st of July, 1913, and prayed that 
steps should bo taken for the demolition 
of the house. The judgment-debtor con- 
tended that execution was time- barred. 
Both the Courts below have overruled his 
objection and have hold that the applica- 
tion now made by the decree holder must 
be deemed to be one for the revival of the 
execution proceedings commenced on the 
15th of February, 1909. In my opinion 
this view is correct. In the year 1909 
when the judgment-debtor took time for 
the purpose of demolishing the house, the 
Court must be deemed to have stayed 
proceedings when it granted the applica- 
tion for time. There was no occasion to 
reject the application for execution. The 
proper order of the Court ought to have 
been an order staying proceedings for the 
period for which time was taken. But as 
I have said above, it apparently wanted to 
show a clear file and, therefore, removed 
the case from the list of pending cases. 
The order passed on the 26th of May, 1909, 
must be doomed to be an order staying 
proceedings until further orders and the 
present application can only be regarded 
as an application to revive and continue 
the proceedings which had thus been 
stayed. In this view no question of limita-| 
tion arises and the appeal must fail. I 
dismiss it with costs. 

Appeal dismissed. 
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ElCHABDS, 0. J. AND BANEBJI, J. 

Baghunandan Prasac?— Defendant;- Ap- 
pellant 

V. 

Chem Bam and others — Plaintiffs- Res- 
pondents. 

Second Appeal No. 918 of 1914, decid- 
ed on 23rd January, 1915, from the deci- 
sion of the Dist. J., Budaun, dated 30th 
March, 1914. 

Hindu Law— Debts— Son* s pious duty to pay 
surety debts— Ancestral property liable. 

It is tho pious duty of a Hindu pon to pay the 
money due under an indemnity clause provided 
in a sale-deed, not tainted with immorality, 
executed by his father. The ancestral property 
in the hands of the son is liable to discharge 
the debt. 

B. E, O' Conor— iox Appellant. 

Sital Prasad Ghose — for Respondents. 

Judgment : — This appeal arises out of 

suit in which the plaintiffs sought to 
recover money payable to them under an 
indemnity given to their predeoessor-in- 
title by the father of the appellant. It 
appears that Murli Manohar and two 
others executed a sale- deed in favour of 
the father of the plaintiffs. That sale deed 
contained a provision to the effect that in 
the event of any claim being asserted and 
proved, and in the event of any defect be- 
ing found in the title of tho vendors, the 
purchaser shall have a right to realise the 
consideration money from the vendors or 
their heirs and legal representatives to- 
gether with damages. In subsequent liti- 
gation it was held that two of the vendors 
were not competent to sell the property 
beyond the term of their lives and in 
consequence of this tho purchaser was de- 
prived of a part of the property. The 
plaintiff's thereupon brought the present 
suit. 

The only question is whether the de- 
fendant-appellant, the son of Murli Mano- 
hur, is liable to discharge the lia- 
bility created by his father by the indem- 
nity clause, and whether that debt can be 
realised from the ancestral property in the 
hands of the appellant. It cannot be said 
that the debt incurred by Muisli Manohar 
was tainted with immorality. Conse- 
quently it is the pious duty of his son to 
pay that debt, and for the discharge of 
this pious duty the ancestral property in 
his hands is liable. The view of tho Court 


below is, therefore, right. We dismiss the* 
appeal with costs including in this Court- 
fees on the higher scale. 

Appeal dismissed, 

A. I. R. 1915 Allahabad 93 (2> 

Tudball, j. 

Bishan Prasad — Applicant 

V. 

Emperor — Opposite Party. 

Criminal Revn. No. 1086 of 1914, de- 
cided on 18th December, 1914, from the 
order of the Mag., Mainpuri, 

Penal Code (XLVofmo), S. 185-Bidding 
in false name and without intention of selling 
drugs is offence under S, 185. 

A person who bids at a sale held by a Colleo- 
tor of the right to sell drugs in a oertain area 
without any intention of performing the obliga- 
tion under which he is laying himself at the 
time of bidding, and gives a false name, is 
guilty of an offence under S. 185 of the Indian 
Benal Code. 

B, Alston and Satya Chandra Mukerji — 
for Applicant. 

Assistant Govt, Advocate — for the Crown, 

Judgment : — The applicant, Bishan 
Prasad, has been convicted under S. 185 
of the Penal Code and has been sentenced 
to a fine of Es. 100. He made bids at a 
sale held by the Collector of the right to 
sell drugs in a certain Tahsil and gave a 
false name. When finally his last bid was 
sanctioned by tho Board of Revenue he 
denied that ho had ever made any bid at 
all and he has accordingly iDeen prosecuted 
under S. 185 of tho Code. The point raised 
on his behalf is that S. 185 does not 
contemplate a sale of this description. 
The language of the section, however, is 
wide. The right to sell drugs, i. e,, the 
monopoly granted for a certain area comes 
within the definition of property. It is 
impossible to hold that the word ‘pro- 
perty' in S. 185 is not used in its wide 
sense. The gist of the offence in tho pre- 
sent case was tho intention in the appel- 
lant’s mind not to perform the obligation 
•under which he was laying himself at the 
time of bidding. The facts having been 
found against him they clearly, in my 
opinion, come within the offence mention- 
ed in tho section. The case is similar to 
that of Queen v. Beazooddeen (1). There 
is no ground for interference. The applica- 
tion is, therefore, rejected. 

Application rejected. 


(1) (1866) 3 W.R .Or. 83. 
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Biohaeds, 0. J. and Banebji, J. 

Baldeo Sahai — Plaintiff- Appellant 

V, 

Behari Lai and others — Defendants- 
Eespondents. 

Second Appeal No. 1540 of 1913, deoid- 
'cd on 23rd November, 1914, from the deci- 
sion of the Sub- J., Meerut. 

Negotiable Instruments Act (XXVI of 1881) t 
fif. S^Debtor cannot dispute want of consideration 
hut only validity of the assignment of promissory 
note. 

In a suit by the assignee of a promissory note 
to recover the money due under the note, all 
iihat the executant is entitled to have ascertain- 
ed is that the plaintiff is the legal holder of the 
note, and able to give him a good discharge ; he 
cannot question whether consideration was paid 
^or not paid by the assignee. [P. 94, 0. 1.] 

S. C. Banerji — for Appellant. 

Sital Prasad Ghose — for Respondents. 

Judgment : — This appeal arises out of 
a suit in which the plaintiff sought to re- 
cover the amount due under a promissory 
note, A number of pleas were taken, and 
amongst others a denial of consideration. 
The Court of first instance granted the 
plaintiff a decree. The lower Appellate 
Court reversed the decision of the Court 
of first instance and dismissed the plain- 
liiff’s suit. Both Courts have found that 
there was good consideration for the note. 
But the lower Appillata Court has hold 
that the plaintiff, who is the holder of the 
note under an assignment, dated the 17th 
of June, 1912, did not give any considera- 
tion for the assignmont of the note. It 
seems to us that this finding was im- 
material. Even if we assume the finding to 
be correct, the defendants, Behari Lai and 
Nathu Singh, have no concern with the 
question whether consideration was paid 
or not paid by the assignee of the note. If 
they are liable under the note, all that 
they are entitled to have ascertained is ^ 
that the plaintiff is the legal holder of the 
note and able to give them a good discharge. 
It is quite clear that the plaintiff is en- 
titled to give a discharge to the defendants. 
The case cited has no application to the 
present case. In that case the transferor 
was a party to the suit and he repudiated 
the transfer in favour of the plaintiff, con- 
tending that he had retained all his origi- 
nal rights. Wa must allow the appeal 
.and setting aside the decree of the Court 


below, restore the decree of the Court of 
first instance. The appellant will have 
his costs in this Court and in the Court 
below. 

Appeal allowed. 


A. I. R. 1915 Allahabad 94 (2) 

Chamibr and Piggott, JJ. 

Pothi Bam and others — Defendants- 
Appellants 

V. 

Mst, Islam Fateina and others — Plain- 
tiffs-Eespondents, 

First Appeal No. 176 of 1914,- decided 
on 12th January, 1915, from an order of 
the Addl. Sub-J., Bareilly, dated 1st Sept, 
1914. 

Contract Act (IX of 1872), S. 27 — Landholder 
recovering market dues does not trade in selling 
cattle — Agreement between txoo landholders not to 
hold markets on same day is not void. 

A landholder who, in return for market tolls 
or foes, allows a oittle market to be oonduotedl 
on his land, is not thereby exercising the trade 
or business of selling cattle. [P. 94, 0. 2.] 

Therefore, an agreement between the owners 
of two noighbouriog lands to the efieot that a 
market for sale of cattle shall not be held on 
the same day on the lands of both of them, la 
not void under S 27 of the Contract Act. 

[P. 95 C. 1.] 

Tej Bahadur Sapru — for Appellants. 

Judgment: — The question raised by 
this appeal is the applicability of the 
principle laid clown in S. 27 of the Indian 
Contract Act (IX of 1872) to the circum- 
stances of this particular case. It is alleg- 
ed that the defendants, who are land- 
holders, had entered into a contract with 
certain neighbouring land-holders as to the 
holding of markets on their respective 
lands. The plaintiffs sued for enforcement 
of this contract and for damages. The first 
Court threw out the case on the finding, 
that the agreement was void, in that it was 
an agreement restraining the defendants 
from exorcising a lawful profession, trade 
or business, and that consequently it was 
not necessary to go into any of the other 
questions raised by the pleadings. The 
lower Appellate Court has reversed this 
decision and remanded the case for trial 
on the merijjs*. The question is whether 
the owner of land entering into an agree- 
ment with the owner of neighbouring latxd, 
to the effect that a market for sale of cattle 
shall not be held on the same day on the 
lands of both of them, is entering into an ; 
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agreement whioh is void under S. 27 
aforesaid. It seems to us that a land lord 
who in return for market tolls or fees, 
allows a cattle market to be conducted on 
his land is not thereby exercising the trade 
or business of selling cattle. If he is exer- 
cising any business at all, he is exercis- 
ing the business of a land holder, and the 
agreement on his part not to allow his land 
to be used for some particular purpose on 
some particular day is not an agreement 
restraining him from exercising a lawful 
profession, trade or business. These con- 
siderations are sufficient to dispose of this 
^peal. It is accordingly dismissed. 

Appeal dismissed, 

A. I. R. 1915 Allahabad 95. 

Eichards, C. J. and Banerji, J. 

Kashi Bam and others — Plaintiffs- 
Appellants 

V. 

Het Singh and others — Defendants- Ees- 
pondents. 

Second Appeal No. 1241 of 1913, decid- 
ed on 25th November, 1914, from the 
decision of the Dist. J., Agra, dated 14th 
August, 1913. 

Transfer of Property Act (IV of 1882), 5. J00-— 
Co-mortgagee redeeming prior mortgage has prior 
charge, 

A oo-mortgagor who disoharges a prior mort- 
gage has a prior charge over the property as 
against those who discharge a subsequent mort- 
gage. (1 1.O. 825, Re/.) [P. 96, C. 1.]. 

S, K, Dar — for Appellants. 

Durga Char an Banerji — for Bespon- 
donts. 

Judgment r—The facts connected with 
the suit out of which this appeal arises 
are a little complicated, but they never- 
theless may very shortly be stated. Tikam 
Singh made a mortgage in the year 1880 of 
a village called Kokna. A second mort- 
gage was made in the year 1889 by the 
same Tikam Singh and five of his sons. A 
third mortgage was made in the year 1891 
by the same Tikam Singh and two sons. 
The village was at that time joint family 
property. Subsequently the sons of Tikam 
Singh divided the village into a number 
of mahals. The mortgagee under the mort- 
gage of 1880 brought a suit against Het 
Singh, one of the sons, with the result 
that his mahal was sold and the mortgage 
discharged. Het Singh brought a suit 


against his brothers and their children 
claiming contribution under S. 2 of the 
Transfer of Property Act and obtained 
a decree. In the meantime, however, the 
plaintiffs had discharged the two later 
mortgages and they brought the present 
suit claiming that they also had a charge 
under S. 82. It was useless to them to 
claim any charge against the mahal whioh 
had belonged to Het Singh, because that 
mahal had been sold in discharge of first 
mortgage. A number of questions were 
gone into in the Court below whioh, it 
appears to us, were nob very relevant. The 
Court of first instance granted the plain- 
tiffs a decree. The lower Appellate Court 
modified the decree of the Court of first 
instance by dismissing the suit of some 
of the plaintiffs, on the ground that they 
pleaded their claim as a set-off to the suit 
brought by Het Singh, that such plea was 
decided against them and that according- 
ly on the principle of res judicata they 
could not now set up a claim which was 
disposed of in the previous litigation. 
Had it been necessary to decide the point, 
we doubt very much that we would have 
agreed with the lower Appellate Court 
on this question of set-off. It seems to us 
very doubtful whether under the circum- 
stances of the present case the claim of 
the plaintiffs could have been “sot-off" 
against the claim of Het Singh in the pre- 
vious litigation. In the view we take of 
the case, however, it is unnecessary to 
decide this point. It seems to us that 
the only question which it is necessary 
to decide is the question of the priority of 
the charge of Hot Singh. The mortgage 
of 1880 was not discharged until the 20bh 
of April, 1907. If Het Singh's charge is 
to taka i^rioriby as of this date, then it 
would appear to us that the plaintiffs 
would be entitled to make the “interest" 
of the defendants, i e., their charge con- 
tribute rateably to the discharge of the 
two mortgages of 1889 and 1891. On the 
other hand if Het Singh’s charge takes 
priority from the date of the mortgage of 
1880, then the plaintiffs are nob entitled 
to any charge under S. 82 of the Transfer 
of Property Act. The very question seems 
to have arisen in the ease of liar Prasad 
V. Baghunandan Prasad (1). At page 168 
of the judgment there is the following 
passage: — “ The next question is whether 
this charge can take priority over the 
plaintiffs' mortgage. No doubt the charge 


(1) (1909) 1 I.O. 826a 31 All, 166. 
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came into existence when the mortgage 
was paid off, but as the person who ac- 
quired the charge had discharged a prior 
mortgage he acquired, we think, priority 
over an intermediate puisne mortgagee. 
There can be no doubt that a subsequent 
mortgagee or the purchaser of the 
equity of the redemption, who pays 
off a prior mortgage, acquires on 
equitable grounds priority over a puisne 
mortgagee. On the principle of subroga- 
tion he is substituted for the prior mort- 
gagee and acquires the rights of such 
mortgagee and the benefit of the securities 
held by him. We fail to see any differ- 
ence in principle between the case of a 
subsequent mortgagee or purchaser of the 
equity of redemption and that of a 
co-mortgagor who satisfies a prior mort- 
gage. Both classes of persons relieve 
another and his property of the liability 
which attaches to them and the same 
principles of justice and equity which 
apply to the one class equally apply to the 
other.’* 

Applying this principle to the present 
case, it would appear that the plaintiffs’ 
position cannot be placed higher than 
that of standing in the shoes of the mort- 
gagees under the mortgages of 1889 and 
1891, that is to say, that they are^ puisne 
to Het Singh and his successors-in-title, 
who for the purposes of the present claim 
stand in the shoes of the mortgagee 
under the mortgage of 1880, which was 
discharged by the sale of Het Singh’s pro- 
perty. 

This being so, it is clear that none of the 
plaintiffs have any right against the person 
or property of the defendants. The result 
is that we must dismiss this appeal with 
costs, including fees in this Court on the 
higher scale. 

Appeal dismissed, 
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PiGGOTT, J. 

Kashinath — Applicant 

V. 

Shanher Bam and others — Opposite 
Parties. 

Criminal Eevn. No. 6 of 1915, decided 
on 4th January, 1915, from the order of 
the District Magistrate, Benares. 

(a) Criminal P. 0., (V of J898), S. 16— 
^Accused be acquitted giving benefit of doubt ^ when 
bench of Hon, Magistrates equally divided. 


Where there is aa irreoonoilable diSerenoe of 
opinion between the members of a Bench of two 
Honorary Magistrates as to the guilt of an 
accused, they should follow the principle laid 
down by the Local Government for their 
guidance though not formally issued by the 
Dibtriot Magistrate of their district under 8. 16- 
of the Criminal Procedure Code and, giving the 
benefit of the doubt, should acquit the accused. 

(b) Criminal P. C., (V of 1898), 8, 432 -No 
provision for reference by Honorary Magistrates^ 
when equally divided. 

A reference by a Bench of Honorary Magis- 
trates on difference of opinion between them ta 
a District Magistrate is irregular and not justi- 
fied by any provisions of Criminal Procedure 
Code. 

Satya Ghandra Mukerjee — for Applicauu 

Judgment : — In this case a number of 
persons ware on their trial before a Bench 
of Magistrates exercising jurisdiction 
within the limits of the Municipality of 
Benares. That Bench consisted of two 
members, Pandit Ram C hander Naick 
Kalia and Babu Sita Ram. I find on 
a reference to the Civil List of this Pro- 
vince that each of these Magistrates, 
sitting singly exercises the powers of a 
Magistrate of the third class, bub that 
any two Magistrates within the Munici- 
pality of Benares sitting together as a 
Bench are empowered to exercise the 
jurisdiction of a Magistrate of the second 
class. After a complete trial the two- 
Magistrates differed in opinion. Pandit 
Ram Chander Naik Kalia found the four 
accused persons not guilty and recorded 
a judgment concluding with an order of 
acquittal, Babu Sita Ram was of opinion 
that the offence charged was proved 
against all the accused persons and 
recorded a judgment convicting and sen- 
tencing them to pay a fine of Rs. 50 each. 
The two Magistrates then signed an 
order referring the case to the District 
Magistrate of Benares for consideration 
and orders. The District Magistrate 
recorded a note upon this reference, ta 
the effect that under the standing rules 
for conduct of business by a Bench of 
Honorary Magistrates, “when there is 
a Bench of two and one is for conviction 
and the other for acquittal, the accused 
is to be acquitted.” No further orders 
appear to have been passed in the case. 
The complainant has brought the matter 
before this Court in revision. The pro- 
ceedings of the Honorary Magistrates 
were, as a matter of fact, irregulat*. 
Under S. 16 of the Code of Criminal 
Procedure the Local Government may» 
or subject to the control of the Local 
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Government the District Magistrate m^y 
make rules consistent with this Code 
for the guidance of Magistrates' Benches 
respecting various subjects, including 
amongst others “the mode of settling 
differences of opinion which may arise 
between the Magistrates in Session.” 
The Local Government has drawn up a 
draft of certain rules recommended 
for general adoption. The seventh 
of these rules provides as follows : — “In 
regard to a finding, when the number 
of the members is uneven the opinion of 
the majority shall prevail, when the 
^umber is even and the members are 
equally divided the accused shall get the 
benefit of the doubt.” The intention of 
the Local Government in framing these 
draft rules obviously was that the Dis- 
trict Magistrates should formally issue 
the said rules, or rules to the same effect, 
for their own districts in the exercise of 
the powers conferred upon them by S. 16 
of the Code of Criminal Procedure. It is 
not clear whether this has been done for 
the Benares district, but under the circum- 
stances I do not think it worth while 
to make further inquiry on this point. 
Even supposing that no formal order has 
been issued by the District Magistrate 
of Benares in this matter, the Bench of 
Honorary Magistrates, when they found 
that there was an irreconcilable differ- 
ence of opinion between them as to the 
guilt or innocence of the accused in 
this particular case, might well have 
accepted the principle laid down by 
the Local Government and passed orders 
accordingly. The order of reference to 
the District Magistrate was irregular 
and not justified by any of the provi- 
sions of the Code of Criminal Procedure. 
As the record now stands before me, the 
trial of the accused persons is technically 
incomplete. The District Magistrate's 
endorsement on the order of reference 
is not in itself, and obviously not intended 
to be, an order of acquittal. Strictly 
speaking the record requires to be 
completed by a formal order, signed 
by both the Magistrates, to the effect 
that, in view of the difference of opi- 
nion embodied in their respective 
judgments, they follow the principle laid 
down by the Local Government for their 
guidance and giving the accused the bene- 
fit of the doubt, formally acquit them. I 
do not think, however, that the interfer- 
ence of this Court is called for. For 
one thing it is clear that in sub- 

1916 A— 13 & 14 


stance the opinion of the Magistrate who 
was in favour of the accused persons has 
been given effect to. If, however, any 
parties concerned think it desirable to 
move the Bench of Magistrates, or the 
District Magistrate himself, with a view 
to correcting the informality which I 
have noticed and placing on the record a 
proper order finally disposing of the case, 
I have no doubt that in view of the re- 
marks which I have made such a course 
would be adopted. 

I dismiss this application. 

Application dismissed. 
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Eighakds, C. J. anj> Banekjee, J. 

Mangal Sen and others — Plaintiffs- Ap- 
pellants 

V. 

Muhammad Hussain and another — 
Defendants* Respondents. 

Letters Patent Appeal No. 19 of 1914, 
decided on 4th December, 1914, from the 
decision of Tudball, J., dated 125h 
December, 1913, in Second! Appeal No. 725 
of 1912. 

Contract Act {IX of 1872), S, 2 (d)-- Equity 
grants relief where no privity of contract— No 
equity between lessee of muafldar and his eamm^ 
dar — Zemindar cannot sue lessee of muafldar for 
rent. 

A plaintiff cannot make a defendant liable 
upon a contract to which the plaintiff was nol 
privy, but in such cases as the defendant would 
be held liable in “ Court of Equity ” the Courts 
in this country should hold him liable. 

[P. 98, 0. 2.] 

A zemindar who is entitled to zemindari duos 
from his muafldar is not entitled to sue a lessee 
from the muafldar for the dues when he was not 
privy to the contract between his muafldar and 
lessee, although the lessee agreed in his contraot 
to pay the zemindari dues, as the zemindar has 
no such equity against the leasee as a Court of 
equity would enforce in his favour, 

[P. 98, 0. 1 & 2.] 

Tej Bahadur Sapru—iox Appellants. 

B, E. O' Conor — for Respondents. 

Judgment: — This appeal arises out of a 
suit in which the plaintiffs oWimedi zemin- 
dari dues. They made defendants to the 
suit a certain muafldar and also two les- 
sees from the muafldar. It is admitted that 
the zemindars were entitled to dues (though 
not the amount claimed) from the muafldar » 
Under the berms of the lease the other de- 
fendants, that is to say, the lessees from 
the muafldar, undertook to pay the zemin^ 
dari dues. The plaintiffs mainly claimed 
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against; the lessees, but stated that for the 
sake of precaution the muafidar was also 
made a defendant and that if they were 
not entitled to a decree against the lessees 
they might have a decree against him. The 
lessees (the respondents to the present 
appeal) pleaded, firsts that they were not 
liable to the plaintiffs, inasmuch as they 
had never entered into any contract with 
them, and secondly, that if they were at 
all liable the dues were not as claimed by 
the plaintiffs. The Court of first instance 
granted a decree against the present res- 
pondents exempting the muafidar. The 
respondents appealed with the result that 
the decree of the Court of first instance 
was confirmed. The plaintiffs preferred 
no appeal against the dismissal of their 
claim against the muafidar. In second ap- 
peal to this Court the decrees of the Courts 
below wore set aside and the plaintiffs* suit 
dismissed. Against this decree the plain- 
tiffs have preferred the present Letters 
Patent appeal. 

The only point to bo decided is, whether 
'Or not under the circumstances of the 
present casce the plaintiffs were entitled to 
sue the defendants, the lessees. It is admit- 
ted that there was no privity of contract. 
It is also admitted that the respondents’ 
liabilty (if any) is under the terms of their 
contract with their lessor, the muafidar. 
In our opinion the leaimed Judge of this 
Court was correct in the view he took. The 
learned Advocate on behalf of the appel- 
lants contends that wherever there is a 
contract under which a third party may 
obtain a benefit, he is entitled to sue upon 
that contract just as fully as he could do 
if he had been a party to it. We think 
that such a proposition is altogether too 
wide. In the present case it is pretty clear 
that if the plaintiffs thought it was to their 
advantage, they might even have refused 
to recognise the respondents as the persons 
liable to pay their dues. We may also 
point out that in many cases it would be 
extremely inconvenient that parties should 
be sued by persons who were no parties 
to the contract. On the strict words of 
the present contract the lessees were liable 
to pay “the zemindari dues," and yet we 
find that there is a difference of opinion 
between the plaintiffs and the respondents 
as to the amount of these dues. The 
plaintiffs never agreed to accept the res- 
pondents as the persons to whom they 
would look for the payment of their dues. 
They never in any way altered their posi- 
tion in consequence of the contract which 


the respondents entered into wifih their 
lessor. We think there can be no doubt 
that the general rule is that a party cannot 
make another person liable upon a con- 
tract to which the suing party was not 
privy. There are no doubt exceptions to 
this rule. We think that it may fairly be 
said that in all such cases as the defendant 
would be liable in a “ Court of Equity," 
the Courts in this country should hold 
him liable. But we do not think that the 
present is a case in which a “ Court of 
Equity" could grant the plaintiff relief. 
The casp of Nawab Khwaja Muhammad 
Khan v. Husaini Begum (1) has been cited. 
In that case there was a marriage arrange- 
ment between the defendant and the father 
of the plaintiff, whereby the defendant 
agreed to pay Rs. 500 a month to the 
plaintiff and charged certain property with 
the payment of the money. It was held 
that the plaintiff, although no party to the 
contract, was entitled to enforce it. At 
page 413 of the Report their Lordships of 
the Privy Council say: " Here the agree- 
ment executed by the defendant specific- 
ally charges immovable property for the 
allowance, which he binds himself to pay 
to the plaintiff ; she is the only person 
beneficially entitled under it. In their 
Lordships' judgment although no party to 
the document, she is clearly entitled to 
proceed in equity to enforce her claim," 

The case of Touche v. The Metropolitan 
Railway Warehousing Company (2) was 
also quoted. There the plaintiff had done 
work at the instance of a promoter of a 
Company. The Articles of the Association 
provided that in certain events the sum of 
£2,000 would be paid to one of the pro- 
moters for the plaintiff who had done the 
work. It was held that the plaintiff could 
get the money from the Company. A copy 
of the Articles of Association had been 
sent to the plaintiff, he had done the work 
and the Company had got the benefit of 
his labours. 

In the case of Deb Narain Dutt v. Bam 
Sadhan Mandal (3) it was also held that 
the plaintiff, though not a party to the 
arrangement between the defendant and 
the third party, was entitled to be paid a 
sum of Rs. 300 and interest. At page 142 
the facts of the case are briefly stated by 
the learned Chief Justice : “On the 22nd 


(1) (1910) 82 All. 4l0a7 I. 0. 237«37 I.A. 1^2 

(P.O.). 

(2) (1871) 6 Oh. App. 671 at p. 677. 

(3) (1913) 201.0. 630a41 Cal. 137. 
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July, 1899, defendants Nos. 1 to 4 borrow- 
ed from the plaintiff a sum of Es. 300, and, 
by way of security for this, they gave a 
personal covenant by a registered bond, and 
also purported, though ineffectually^ to 
create a charge, by deposit of a patta relat- 
ing to immovable property* Interest was 
paid on this bond up to the 13th of April, 
1903, and, on .the 18th of August, 1903, 
defendants Nos. 1 to 4 executed a register- 
ed instrument of transfer of all their pro- 
perty, movable and immovable, to defen- 
dant No. 5 for a sum of Ks. 2,000, becom- 
ing thereby, as the plaintiff describes it, 
‘rightless.’ This Rs 2,000 was not all paid 
!n cash, but there was a provision and 
declaration in the kabala that out of this 
consideration money of Bs. 2,000, amongst 
other things, the sum of Rs. 330 due to the 
plaintiff should be paid by defendant No. 5. 
On the very same day there was an 
Arrangement between the plaintiff and 
defendant No. 5 by which the liability of 
defendant No. 5 under the transfer was 
acknowledged and accepted, and either 
then or in connection therewith this patta 
was handed over to defendant No. 5.” 

It is clear that in all these oases the 
plaintiff had an “ equity " which would 
always have been enforced by an English 
Court of Equity. The facts of the present 
oase, as already pointed out, are quite 
different. We think the view taken by the 
learned Judge of this Court was correct 
and vm dismiss the appeal with costs. 

Appeal dismissed. 

A. I. R. 1915 Allahabad 99. 

Chamier and Piggott, JJ. 

Rupan Singh — Defendant- Appellant 

V. 

Champa Lal and others — Plaintiffs- 
Respondents. 

Second Appeal No. 1022 of 1913, decid- 
ed on 19th November, 1914, from the 
decision of the Dist. J , Benares, dated 6th 
May, 1913. 

Transfer of Property Act {IV of 1882). Ss. 6l, 
63 and 72 — U sufricctuary mortgagee constructing 
new room in place of old fallen one is entitled to 
be re^imhursed^ Mortgagor not liable for addition- 
al upper storey. 

A hacha one-storied hou=?e was usufruotuarlly 
ilortgaged for Rs, 400. The mortgagee buUt a 
pacca room in place of a kacha room that had 
fallen down and over the new room he bnllt 
a second storey and put up a paoca staircase to 


communicate with the upper storey. The whole 
construction cost him about Bs. 300 : 

Seldy that the mortgagee was entitled to re- 
cover from the mortgagor the cost of the new 
room on the ground floor, as its conatruotion 
was covered by S. 73 of the Transfer of Property 
Act. [P. 99, 0. a.] 

Heldy further that the mortgagee was not 
entitled to recover the cost of the upper storey 
and the staircase as they were built by him for 
his own oonvenienoe and comfort without any 
necessity and without the mortgagor's desire or 
consent. 16 I. G. 635 and Shepard v. Jones 
(1882) (21 Oh. D. 469, Dist. 19 Mad. 327 and 
1883 A.W.N 203, R^f.) [P. 100, 0. 1 & 2.] 

Harnandan Prasad — for Appellant. 

Lalit Mohan Banerjee — for Respon- 
dents. 

Judgment : — This appeal arises out 
of a suit for redemption of a mortgage of 
a house in the city of Benares made to 
secure payment of a sum of Rs. 400. 
While in possession of the property, the 
mortgagee who is the appellant before us 
built a pacca room in place of a kacha 
room that had fallen down and over the 
new room ho built a second storey and he 
put up a pacca staircase to communicate 
with the upper storey. The new ground 
floor room cost Rs. 147-6-0, the upper 
room cost Rs. 113 and the staircase cost 
Rs. 46*8-6. The mortgagee claims to be 
entitled to these three sums upon redemp- 
tion of the mortgage, also to a small sum 
paid by him for taxes. The first Court dis- 
allowed the mortgagee’s claim to these 
suras and gave the plaintiff-respondent a 
sum for redemption on payment of Rs. 400 
only. On appeal the District Judge 
allowed the costs of the ground floor room 
but disallowed the other items. The mort- 
gagee has appealed to this Court regarding 
the items disallowed and there is a cross- 
objection regarding the cost of the ground 
floor room. 

Taking the cross-objection first we think 
that the District Judge was clearly right 
in allowing the cost of the new room on 
the ground floor, the original room had 
fallen down and the mortgagee was en- 
titled to re’build it otherwise the house 
would have become uninhabitable. We 
think that this item is covered by S. 72 
(b) of the Transfer of Property Act as an 
expense properly incurred for the preser- 
vation of the property. We cannot agree 
with the argument of the plaintiff-respon- 
dent that the mortgagee was bound to re- 
build the room with kacha materials. Ha 
was entitled to re-build it in a more sub- 
stantial manner and so as to avoid 
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constant expense over repairs, and we do 
“ot think that the sum spent on the work 
I excessive. 

The upper storey and staircase were built 
y the mortgagee for his own convenience 
nd comfort without any necessity and 
ithoUt the mortgagor’s desire or consent, 
hey alter the whole character of the 
ouse and are certainly not covered by 
ny of the provisions of S. 72 of the 
’ransfer of Property Act. If regarded as 
accessions to the property acquired at the 
expense of the mortgagee, they were not 
necessary to preserve the property from 
destruction or made with the consent of 
the mortgagor and as they cannot be 
separated from the rest of the property 
without detriment to it, the mortgagor is 
not bound to pay the cost of them under 
S. 63 of the Act. The mortgagee contends 
that S. 63 is inapplicable and that apart 
from S. 72 or any other provision of the 
Act, he is entitled to be recouped the cost 
of the upper storey and staircase on the 
ground that they are lasting improvements 
reasonably made for the benefit of the 
property which added to the selling value 
thereof. He relies upon the decision of 
Banerji, J., in Bahamatullah Beg v» Yusuf 
Ali (1) in which he followed and applied 
the decision of the Court of Appeal 
in Shepard v. Jones (2). That was not a 
suit for redemption at all, but a suit for an 
account from a mortgagee, who had exer- 
cised his power of sale, of the application 
of the proceeds of that sale and what was 
allowed was a sum of Bs. 100 spent in 
deepening a well in premises used as a 
brewery and worth Bs. 5,000, What the 
Court actually held was that if the tnoney 
was spent on what turned out on inquiry to 
be a lasting and permanent improvement 
and it was found that the value of the 
property had been enhanced to the extent 
of the money laid out, the mortgagor 
could not have the benefit of it without 
paying for the outlay. All the members 
of the Court lay stress on the consideration 
that not only must the improvement be 
lasting and permanent but the expenditure • 
Incurred must be reasonable. They throw 
no doubt whatever on the rule applied in 
many previous cases that mortgagor must 
not be improved out of his property. 
Assuming for the moment that we are en- 
titled to go outside S. 72 of the Transfer 
of Property Act and apply the decision of 

(1) ( ) 16 I. 0. 685. 

(2) (1882) 21 Oh. D. 469«47 L. T. 604« 

21 W. R. 308. 


Shepard v. Jones (2) ta their *oase, we- 
find nothing in that decision which in any 
way helps the appellant-mortgagee. We 
think that the mortgagee had no right 
whatever to add an upper storey to the 
house for his own benefit and at the 
expense of the mortgagor and consi- 
dering the value of the original house, 
we cannot hold that the expense 
incurred was reasonable. The prin- 
cipal sum secured was Bs. 400, but the 
mortgagee has claimed to be paid about^ 
Bs. 300 for additions^ improvements, etc., 
made without any reference to the mort- 
gagor. Nothing in the decision of Banerji,. 
J., or of the Court of Appeal in the case^ 
cited^ above justifies such a claim as this. 

Further, wo are of opinion that the- 
claim made by the mortgagee cannot be 
allowed unless it comes within P, 72 of 
the Transfer of Property Act. That was- 
the view taken by the Madras High Court 
in Arunachella Ghetty v. Bethayi Amrnal 

(3), and in Sammo v. Abdtil Wahid (4) 
this Court refused to allow a mortgagee 
the cost of additions to the mortgage pro- 
perty made without the consent of the 
mortgagor. It is not, however, clear that 
the latter case was governed by the Trans- 
fer of Property Act. The case of Shepard 
V. Jones (2) had not been decided by the 
Court of Appeal when the Transfer of Pro- 
perty Act was passed, but there were 
many other published decisions on the 
subject including the case of Sandon v. 
Hooper (5), which is referred to by Banerji, 
J., in the course of his judgment. Nothing 
18 said in the Act about compensation for 
improvements and we think that the 
Legislature advisedly refrained from in- 
cluding in the Act any provision which 
would enable a mortgagee without consent, 
of the mortgagor to add to and improve 
or alter the property. Such a power in 
the hand of the ordinary mortgagee in this 
country would obviously lead to much 
litigation and the Legislature was, we 
think, well advised in restricting the 
powers of the mortgagee within narrow 
limits. 

The Court below refused to allow inter- 
est on the sum of Bs. 147-6*0 and omitted 
to deal with the claim on account of taxes 
paid by the mortgagee. We allow interest 
at the rate of 1 per cent, per mensem from 


(3) (1896) 19 Mad. 327. 

(4) (1883) 1883 A.W.N. 208. 

(6) (1843) 6 Beav. 246*49 E. R. 820*12 L. 
Oh. 809* 63 R. R. 72. 
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April 20bh, 1911, up to the date of redemp- 
tion on the sum of Es. 147 6-0 and by con- 
sent of the plaintiff-respondent, we allow 
a sum of Es. 8-9-0 on account of taxes paid 
by^ the mortgagee. To this extent and as 
regards costs the appeal is allowed. The 
cross- objection is dismissed. The plaintiff- 
respondent and defendant-appellant will 
pay and receive proportionate costs 
throughout. Other parties will pay their 
‘Own costs. 

Appeal partly alloioed, 

A. 1. R. 1915 Allahabad 101. 

Knox, J. 

Emperor — Prosecutor 

V. 

Abdul Eazaak and another — Opposite 
Parties. 

Criminal Eef. No* 37 of 1915, decided 
on 19th February, 1915, from the refe- 
rence made by the Sessions Judge, Cawn- 
ipore, in letter No. 67/111, dated 9th Feb- 
ruary, 1915. 

Criminal P. 0. (V of ISOS ] , S. 193 (3)’—Xases* 
do not include appeals — Sessions Judge cannot 
transfer appeals. 

Section 193, 01. 2 of the Code of Criminal 
•Procedure, confers on the Sessions Judge no 
power to transfer appeals to the Assistant Ses- 
sions Judge. The word “ case ” in the section 
does not include an appeal. (7 All. 661 ; 9 Bom. 
IGi and 2 A. L. J. 576, Ref, 

[P. 101, 0. 2 & P, 102, 0. 1.] 

Judgment ; — By an order, dated the 
3rd February, 1915, the Sessions Judge 
of Cawnpore transferred two Criminal 
Appeals Nos. 7 of 1915 and No. 14 of 1915 
pending in his Court to the Court of the 
Assistant Sessions Judge for trial. 

The section of the Code which he con- 
sidered justified this procedure on his part 
was S. 193, Cl. 2. This section pro- 
vides that Assistant Sessions Judges shall 
try such cases only as the Sessions Judge 
of the division by general or special order 
may make over to them for trial. In the 
opinion of the learned Sessions Judge the 
word “ case as used in this clause is not 
defined, and he saw no reason why it 
should bo confined to cases and not extend 
to appeals or other matters. 

•This Court has called for the records of 
the cases in question by the powers con- 
ferred upon it by S. 436 of the Code of 
Criminal Procedure. So far as I know 


the word ' case*’ has never ‘been defined 
in any General Clauses Act or in the Code 
of Criminal Procedure, nor am I aware 
that this particular point has come up to 
this Court for decision. 

In Chattarpal Singh v. Raja Bam (1), 
Mr. Justice Mahmud held that so far as 
the Code of Civil Procedure was concerned 
the word “ case” should be understood in 
its broadest and most ordinary sense, 
including all adjudications which might 
constitute the subject of appeal or revision. 
With all due respect I think a safer rule is 
to consider the word in connection with 
the particular Code or law in which it is 
found. Under the present circumstances 
there is considerable difficulty in assign- 
ing to the word such a broad meaning* 
The first difficulty will be found in S. 409 
of the Code of Criminal Procedure. That 
section deals with appeals. The right of 
appeal is a creation of Statute. With- 
out some particular provision authorizing 
an appeal no right of appeal is 
conferred. Even when a right of appeal 
has been conferred, the Court to which 
such appeal lies must also be specified. A 
right of appeal without any specification 
as to the Court to which such appeal 
should be preferred would be a useless 
right. 

The appeals with which we are con- 
cerned in the present case are appeals 
created by S. 408 of the Code of Criminal 
Procedure. That section provides for 
persons convicted on trials mentioned 
therein and wishing to appeal can appeal 
to the Court of Session. To find out 
what a Court of Session is, we have to 
turn to S, 9 of the Code of Criminal 
Procedure and a liberal interpretation of 
S. 9 might bring within the words “Court 
of Session” not only Sessions Judges but 
also the Additional Sessions Judge and 
the Assistant Sessions Judge, if there bo 
any such within the Sessions division. If 
such an interpretation could be adopted 
. it might, therefore, be argued that the 
words “ Court of Session” in this S. 408 
were wide enough to include all these 
officers. I pass over the anomaly in such 
an interpretation of the Court of the 
Assistant Sessions Judge being a Court 
from which appeals lie to the Court of 
Session, Section 409 by providing that 
an appeal shall lie to the Court of Session 
or Sessions Judge and shall be heard by 

U) (1885) 7 All. 661a 1886 A. W, N. 166, 
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the Sessions Judge or by an Additional 
Sessions Judge, seems to make it clear 
that the Legislature intended that all 
appeals under the Code of Criminal Pro- 
cedure lying to the Court of Session were 
to be heard only by the Sessions Judge or 
by an Additional Sessions Judge. 

The Bombay High Court has had occa- 
sion to consider this question in more 
than one case. In the petition of Musa 
Asmal (2), they had to deal with a similar 
provision contained in Ss. 17 and 18 of 
Act X of 1872. Mr. Justice West held 
that S. 18 clearly was not meant to give a 
gwasi-revisional power over the Magis- 
trates of the District and at the same 
time no appellate jurisdiction. In a refe- 
rence made by the Sessions Judge of 
Surat the same High Court held that a 
joint Sessions Judge could not try appli- 
cations under Chap. 32 of the then 
current Code of Criminal Procedure. 
They endorsed the view stated by the 
Sessions Judge that the joint Sessions 
Judge was absolutely precluded from 
taking action under Chap. 32 of the 
Criminal Procedure Code, which relates 
to reference and revision. 

There is another section in the present 
Code of Criminal Procedure which bears 
upon the point and that is S, 526. That 
section provides that the High Court can 
order “ that any particular criminal case 
or appeal” be transferred from one Court 
to another. If the view taken by the 
learned Sessions Judge of Cawnpore be 
correct, the word ” appeal ” used in this 
section would be pure surplusage. But 
in S. 526 this phrase is used four times 
over and is again repeated in S. 527 of the 
Code of Criminal Procedure. It will 
be found that a view similar to this has 
been taken where the words “ case ” and 

appeal ” are to be found in other laws. 
I will mention only one, Allah Dei Begam 
V. Kesri Mai (3). 

I entertain no doubt, therefore, that 
S. 193, 01. 2, confers on the Sessions 
Judge no power to transfer appeals to the 
Assistant Sessions Judge. 

I set aside the order passed as being an 
illegal order, and direct that the case of 
Abdul Eazzak and Abdul Shakur he re- 
turned to the Sessions Court of Cawnpore 
for trial by the learned Sessions Judge or 

(P) (1886) 9 Bom. 164. . 

(8) (1906) 2 A. L. J. 676* (1906) A.W.N. 199. 


by the Additional Sessions Judge of' 
Cawnpore, if there be such a Judge im 
existence at the present time. 

Order set aside, 

A. I. R. 1915 Allahabad 102. 

Knox, J. 

Pahlad Das and others — Plaintiffs- Ap^- 
plicants 

V. 

Collector of Jaunpur and others — De- 
fendants-Opposite Parties. 

Civil Eevn. Petn. No. 117 of 1914, 
decided on 25th November, 1914, from the^ 
decision of the Sub- J., Benares, dated 7tb 
February, 1914. 

Civil P. C., (V of 1908), S. 115— Wrong cal 
culation of pleader's fees %n drawing up decree 
not objected— Application to amend decree after 
one year rejected— Order cannot be revised. 

Where in the preparation of a decree two sets 
of Pleader’s fee were erroneously charged instead 
of one, and an application for amendment made 
nearly after a year was refused : 

Held, that the High Court could not Interfere 
in revision, as it was very doubtful whether the 
error could properly be considered either as a 
clerioal or an arithmetical mistake. 

[P. 104, C. 1.1 

Kailas Nath Katju — for Applicants. 

E. A. Ryves, Jang Bahadur Lai and' 
Kalindi Prasad — for Opposite Parties* 

Judgment :~Pahlad Das, the plaintiff, 
had brought two suits in the Court of the 
Subordinate Judge of Benares. Another 
suit had been brought by Babu Girdhar 
Das. To all three suits the Collector of 
Jaunpur and certain other persons were 
made defendants. By consent of parties 
the suit which was fully heard out was 
Suit No. 90 of 1910 in which Babu Gir- 
dhar Das was plaintiff. Full judgment- 
was recorded in that case by the Sub- 
ordinate Judge of Benares, and in Suifk 
No. 92 of 1910 he recorded the only order 
“For the reasons given in my judgment in. 
Suit No. 90 of 1910 the suit is dismissed 
with costs. The other issues need not be 
tried.” I am told by the learned VakiL 
for the applicant that the concluding 
words of this judgment refer to additional 
issues which were raised in this case only 
and not in the other two cases. This de- 
cision was passed on the 23rd of Sepfcem* 
her, 1911. A decree was prepared and ap^ 
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parently no objection was taken to the 
minutes of the decree when they were 
drawn up as required by 0. XX, R. 21, of 
the Code of Civil Procedure. It is con- 
tended that into the decree thus prepared 
an error got in, namely, that in the sche- 
dule of costs drawn up two sets of Plea- 
der’s fees were charged, when only one set 
should have been charged if the rules pre- 
cribed by this Court for the guidance of 
subordinate Civil Courts in this matter 


• Rules Fkamed by tbe High court op 
Judicature, n.w P., under s. 122 dp the 
Civil Procedure Code, act V op 1908 
Order XX, Eulb2i. 

(1) E^ry decree and order as defined in S. 2, 
other than a decree or order of a Court of Small 
Causes or of a Court in the exercise of the juris- 
diction of a Court of Small Causes, shall bo 
drawn up in the Court vernacular. As soon as 
such decree or order has been drawn up, and 
Before it is signed, the munsarim shall cause a 
notice to be posted on the notice board stating 
that the decree or order has been drawn up, and 
that any party or the Pleader of any party may, 
within six working days from the date of such 
notice, peruse the draft decree or order and may 
sign it, or may file with the munsarnn an objec- 
tion to it on the ground that there is in the 
judgment a verbal error or some accidental 
defect not affecting a 'material part of the case, 
or that such decree or order is at variance with 
the judgment or contains some clerical or 
arithmetical error. Such objection shall state 
clearly what is the error, defect, or variance 
alleged, and shall be signed and dated by the 
person making it. 

(2) If any such objection be filed on or before the 
date speoified in the notice, the munsarim shall 
enter the ease in the earliest weekly list practi- 
cable, and shall, on the date fixed, put up the 
objection together with the record before the 
Judge who pronounced the judgment or, if such 
Judge has ceased to be the Judge of the Court, 
before the Judge then presiding, 

(3) If no objection has been filed on or before 
the date speoified in the notice, or if an objec- 
tion has been filed and disallowed, the munsarim 
shall date the decree as of the day on which the 
judgment was pronounced and shall lay it 
before the Judge for signature in accordance 
with the provisions of Rr. 7 and 8. 

(4) If an objection has been duly filed and 
has been allowed, the correction or alteration 
directed by the Judge shall be made. Every 
such oorcection or alteration in the judgment 
shall be made by the Judge in his own hand- 
writing. A decree amended in aooordanoe with 
the ootreotion or alteration directed by the 
Judge shall be drawn up and the munsarim 
shall date the decree as of the day on which the 
judgment was pronounced and shall lay it before 
4he Judge for signature in accordance with tbe 
provisions of Rr. 7 and 8. 

(5) When the Judge signs the decree he shall 
make an autograph note stating tbe date on 
which the decree was signed. 


had been followed. The special rules re- 
ferred to by the learned Vakil for the ap- 
plicant are Rr. 30 and 31 in Chap. XXI 
of the General Rules (Civil) of 1911.* It 
was not until the 17th of August, 1912, or 
nearly a year after that the applicant dis- 
covered what he considered to be an error 
and went to the Subordinate Judge of 
Benares and asked him to correct the 
decree and amend it by substituting only 
one set of Pleader’s fees instead of two 
sets. Tbe Subordinate Judge refused to 
amend tbe decree. The reasons he gives 
are that the record before him did not 
show whether the defendants in Suit 
No, 92 had succeeded on a joint defence 
or on separate defences. He held that it 
was the duty of the applicant to send for 
the record or to file a copy of the judgment 
in the case, namely, the judgment in Suit 
No. 90. He was not satisfied from what 
was before him that there was anything 
wrong about the decree and he refused 
the application to amend. It is contend- 
ed before me that there is a manifest error 
in the decree. Tlie defendants had on a 
joint and common defence succeeded and 
were entitled in law as provided in the 
judgment, only to one set of costs. This 
being so, the lower Court acted illegal- 
ly and with material irregularity in 
refusing to amend the decree so as 
to bring it in accordance with the judg- 
ment. in support of his contention the 
learned Vakil referred me to the case 
ot.Baijnath Prosad Singh v. Sham Sunder 


* General Rules (Civil) of 1911 fob 
Civil Courts subordinate to the 
HIGH Court of judicature for the 
N. W. P. 

Chapter XXT, R. 80— If several defendanta, 
who have a joint or common interest, succeed 
upon a joint defence, or upon separate defences 
substantially the same, not more than one fee 
shall be allowed, unless the Courts bhall other- 
wise order for a reason which shall be recorded 
in the judgment. II only one fee be allowed, 
the Court shall direct to which of the defen- 
dants it shall be paid, or shall apportion it 
among the several defendants in such manner 
as the Court shall think fit. 

Rule 31 — If several defendants, who have 
separate interests, set up separate or distinct 
defences and succeed thereon, a fee for one legal 
practitioner for each of the defendants who shall 
appear by a separate legal practitioner may be 
allowed in respect of his separate interest. )Suoh 
fee, if allowed shall be calculated with reference 
to the value of the separate interest of such 
defendant In the manner hereinbefore pres- 
cribed . 
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Kuer (1), also the case of Sankuratri Tim- 
mayya v. Sri Bajah Uppalapati Venkata- 
vijaya Gopalaraj Bahadur Zemindar 
Garu (2), which is to be found in Indian 
Cases, Volume 24, page 878. In the latter 
case the error put forward for correction 
was a patent arithmetical error in the 
calculation of Vakil’s fees. The Calcutta 
case is more on all fours with the case 
before me, and there is no doubt that the 
learned Judges of the Calcutta High Court 
did act in revision and did calculate the 
fees on a different scale from that which 
the Court below had given. I was also 
referred to the case of Shea Balak Pathak 
V. Sukhdei (3), in which the orders given 
were that a clerical error should be amend- 
ed throughout the record beginning with 
the plaint down to the decree. Apparently 
the error had run through the whole case. 
So far as I know 0. XX, R. 21, is not to be 
found in the rules made under the iCivil 
Procedure Code either by the Calcutta or 
the Madras High Court. It may be so but 
it has not been pointed out to me. It is a 
rule which is now part of the procedure 
enjoined by law. So far as the subordinate 
Courts are concerned 0. XX, R. 21, gives 
a special and particular mode of procedure 
when a decree has been-drawn up by which 
the accuracy of the decree may, as far as 
possible, be ensured. As I have already 
pointed out, the Pleader connected with 
the case did not follow the rules there laid 
down, but has now come in very nearly a 
year after he got the decree and asks that 
that decree may be amended. I am not in 
favour of exercising the powers of revision \ 
even if I have them in this direction. I | 
am also very doubtful whether the present / 
error can properly bo considered either as/ 
a clerical or an arithmetical mistake. l( 
decline to grant the application and I' 
dismiss it. I make no order as to costs. 

Application dismissed. 


(1) (1914) 22 I.O. 402«41 Cal. 637. 

(2) 24 I. C. 878. 

(8) (1914) A. I. R. 1914 All. 61s23 I.O. 844. 
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Richards, C.J. and Banerji, J. 

Jagarnath Gir — Plaint iff -Appellant 

v. 

Tirguna Nand and others — Defendanti- 
Respondents. 

First Appeal No 270 of 1913, decided 
on 2l8t January, 1915, from the decision 
of the Dist. J., Benares, dated 24th April, 
l913. 

Specific Belief Act (/ of 1877), 8. 42 --Property 
in possession of Court of Wards for person estah- 
hshing his title — Suit under S. 42 lies against* 
rival claimants. 

Where the Court of Wards is in possession of 
a certain property on behalf of the person who 
might establish his title to it, a suit for deola- 
ratlon of title by a claimant aa against several 
ether claimants to the property is not barred by 
S 42 of the Specifto Relief Act. (20 All. 120, Dwi.). 

Purushottam Das Tandon — for Appel- 
lant. 

Kalindi Prasad — for Respondents. 

Judgment: — This appeal arises out of 
a suit in which the plaintiff claimed a 
declaration that he*was entitled to certain 
mutt property as the mahant thereof in 
succession to the last mahant It appears 
that the last mahant, one Narain Gir, was 
a minor and that the property was taken 
over by the Court of Wards. After his 
death the plaintiff made claim as did cer- 
tain other persons who are the defendants 
to the present suit. The Court of Wards, 
which is in possession of the property 
declined to hand over possession until 
some one should establish his title to the 
mahantship. 

The lower Court without going into the 
merits has dismissed the plaintiff’s suit 
upon two grounds, namely, that the Court 
of Wards was not made party to' the suit 
and that the plaintiff did not claim posses- 
sion. 

It seems to us that the suit ought not to 
• have been dismissed on either of these 
grounds. The Court of Wards made no 
claim to the property. If the Court of 
Wards wished to be made a party to the 
suit, it could apply to the Court to be 
made a party on its peril on the question 
of costs. If the Court below thought that 
the suit could not be disposed of without 
the Courb of Wards being a party, it could, 
and in our opinion ought to, have exercis- 
ed its jurisdiction in making the Courb of 
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Wards a party to the suit. We, however, 
think that it is highly probable in the 
.present ease that the Court of Wards will 
be perfectly satisfied with the decision of 
the Court in the present suit, and that it 
has no desire of any kind to be made a 
party to the proceedings. 

On the second question we are of opinion 
that the possession of the Court of Wards 
is in trust for the person who shall 
establish his title to the mahantship. No 
•one is entitled to get possession from the 
Court of Wards until such time as his title 
is established. Therefore the plaintiff was 
• not entitled at the time ho brought his 
Suit to possession. We, therefore, think 
that S.42 of the Specific Belief Act does 
•not apply to the circumstances of the 
present case. As we have already pointed 
out, the Court of Wards does not deny the 
plaintiff’s title but admits that it holds the 
.property for the person legally entitled. 
The learned District Judge has referred to 
the case of Ooswaiiii Ranohor Laljt v. St'i 
Girdhanji (1). In our opinion this case 
has no bearing on the present case. The 
Court in that case, we think, rightly held 
that the plaintiff’s proper remedy was by 
way of a suit for possession against the 
parties who dispossessed him. The suit 
•being a suit for possession the period within 
which it could be brought was 12 years. 
This was the only matter which was dis- 
cussed in the case. 

We accordingly allow the appeal, set 
aside the decree of the Court below, and 
remand the case to that Court with direc- 
tions to re-admit the suit under its original 
number in the file and to proceed to hoar 
and determine the same on its merits. 
Costs here and heretofore will bo costs in 
the cause. 

The Collector as representing the Court 
of Wards may be informed of our judg- 
ement. 

Appeal allowed; 

Suit remanded. , 
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OIIAMIER, J. 

Kalian Simjh and others — Decree- 
holders- Appellants 

v. 

Jajan Prasad — Judgment -debtor-Bes- 
pondent. 

First Appeal No. 261 of 1914, decided 
on 8th December, 1914, from the decision 
of the Sub- J., Muttra. 

Civtl P. G. (V of lOOS), S, 11— Judgment- 
debtor faiUnq to 'put forth some objections tn exe- 
cution ts not birred by res judicata. 

It la not neoeeaary that a judgnaent- debtor 
who puta forward objeotiona la the exeoation 
depirbmenb muat put forward all possible objeo* 
tiona once and for all. If he does not do so, 
matters whioh he has omitted must not bo 
treated as res judicata against him. 

[P. 106, 0. 1.] 

Gulzari Lai — for Appellants. 

Kailash Nath Kaijii — for Bespondent. 

Judgment : — This appeal arises out of 
proceedings in execution of a decree pass- 
ed in 1911. The decree was for Bs. 20,200 
with proportionate costs and the Court 
also gave the plaintiffs future interest, 
that is, interest from the date of suit at 
the rate of six per cent, per annum The 
first question for decision is whether the 
Court allowed interest on the costs award- 
ed. It appears to me that the decree read 
by itself is plain enough. The expression 
“sud agenda* is applicable to the princi- 
pal sum decreed, and not to the sum 
awarded as costs, and if there is any doubt 
as to the meaning of the decree, it is set 
at rest by a reference to the judgment 
which makes the meaning quite plain. In 
my opinion the decree- holders were not 
entitled to interest on the amount of costs 
awarded. It appears that in 1912 an ap- 
plication was made to execute the decree 
and a report was put up which showed 
that a sum of Bs 8,500 odd remained due. 
In November, 1912, some property was 
sold for the sum of Bs. 8,500, or deducting 
the sale commission, Bs. 8,479. Soon 
after the sale the judgment-debtor applied 
to the Court for refund of Bs. 125, saying 
that the decree- holders had been over-paid 
It does not appear how he proposed to 
make out this, and the Court ultimately 
decided that the decree-holders had not 
been over- paid. By the present applioa- 
tion for execution the decree- holders seek 
to recover Bs. 110* 3-0, as balance of the 


(1) (1897) 20 All. 120*1897 A.W.N. 21A. 



106 Allahabad 


Anand Sabup V, Azad Ali 


1915 


amount of the decree, Es. 6-3-6, interest 
on the same from the date of the sale 
above-mentioned and Es. 178-1-0, interest 
on the sum of Bs, 8,479, total Bs. 293-7-6. 
The judgment-debtor objected, saying that 
if accounts were taken it would be found 
that the decree-holders had been over- 
paid. On this occasion for the first 
time in the history of the case the judg- 
ment-debtor pointed out that all along 
interest had been calculated on the sum 
awarded as costs. According to my con- 
struction of the decree the decree- holders 
were not entitled to this interest. But it 
is contended that it is not open to f he 
judgment-debtor to raise the question at 
this stage of the suit, but that he ought 
to have raised the question long ago and 
in particular ho ought to have raised it in 
March, 1913, when he alleged that the 
decree- holders had been over paid. In 
fact it is contended that the matter is now 
res judicata against him, because he 
might and ought on that occasion to have 
raised the question which ho has now 
raised. It has been held in several cases 
that a matter once decided by a Court exe- 
cuting a decree cannot be re-opened at a 
subsequent stage of the proceedings; but I 
!am not aware that it has been held that a 
judgment-debtor who puts forward ob- 
jections in the execution department must 
put forward all possible objections once and 
for all, and that if he does not do so, matters 
which he has omitted must he treated as 
res judicata against him even if he was 
not aware of them. In the present case 
there has certainly been no decision on the 
question now raised and in the absence of 
authority I am not prepared to hold that 
the matter is res judicata against the 
judgment-debtor, because he had a pre- 
vious opportunity of raising the question 
but did not do so. If, as I hold, interest 
ought not to have been allowed on the 
sum awarded as costs, and the judgment- 
debtor is entitled to raise objection at this 
stage, the decree-holders are certainly not 
entitled to the sum of Bs. 110-3-0, or to 
interest thereon. In any case they are 
not entitled to tlie sum of Es. 178-1-0. 
They purchased the property themselves 
and, therefore, they paid no money into 
Court at all, and even if they had paid 
money into Court they would not have 
been -entitled to interest on the sum paid 
in by them. I am, therefore, of opinion 
that the Court below was right in allowing 
judgment- debtor’s objection. I do not un- 
derstand the Court below to have held that 


the judgment-debtor is entitled to a refund 
of any particular amount. All that it did 
was to allow his objections and to dismiss, 
the application for execution. This appeal 
fails and is dismissed with costs. 

Appeal dismised^ 
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Chamier and Piggott, JJ. 

Anand Sarup and others — Plaintiffs- 
Appellants 

V. 

Asad All — Defendant-Eespondent. 

Letters Patent Appeal No. 102 of 1914, 
decided on 8th February, 1915 from the 
judgment of Eiohards, C.J., and Banerji, J.,. 
reported in A. I. E. 1914 All. 547. 

Ci\)%LP,G, (V of 1909), 0,41, R. 25— Lower 
Appellate Court findxnq mortgage not proved — 
High Court not entitled to remand to find if 
defendant in adverse possession. 

Where the lower Appellate Court has found in 
a redemption case that the mortgage is not 
proved, a Judge of the High Court is not en- 
titled to remit an issue to enquire whether tha 
mortgagor has been m possession either per- 
sonally or through others within 12 years. 

[P. 107, G. 1.]’. 

Gulzari Lai — for Appellants, 

Abdul Baoof — for Eespondent. 

Judgment : — This is an appeal in a. 
suit which has been repeatedly before this 
Court and has given rise to considerable' 
differences of opinion. As was pointed 
out by Mr. Justice Tudball in the first 
instance, the trouble began with the fram- 
ing of the plaint, and it is really doubtful 
whether a plaint such as this, seeking pos- 
session by redemption of an alleged mort- 
gage against one sot of defendants, and 
possession by ejectment of another set of 
defendants as mere trespassers, should 
have been allowed to come to trial. IJow- 
^ever, the actual point for decision is a 
'narrow one. The respondent, Sijed Asad 
Ali, is in possession of only a portion of 
the’ property originally in dispute with 
which we are now concerned. He has^ 
throughout put the plaintiffs to proof of 
their entire case. The plaintiffs said that 
the property in possession of Syed Asad 
Ali formed part of a larger property whicfi- 
had originally belonged to them and had 
been mortgaged with possession ta 
another set of defendants. Their case wa& 
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that Syed Asad Ali had entered into pos- 
session as a trespasser by ousting the per- 
sons whom the plaintiffs call their mort- 
gagees. On the pleadings the plaintiffs 
were bound to prove that they had a sub- 
sisting title against the defendant, Asad 
Ali. The original finding of the Appellate 
Court was that the plaintiffs had proved 
title to the whole of the property in dis- 
pute, but had not proved the mortgage 
set up by them or that the defendants 
whom they call their mortgagees had ever 
been in possession as such mortgagees. 
When the case was brought in second 
appeal before a single Judge of this Court 
an issue was remitted, asking fora definite 
finding as to whether the plaintiffs them- 
selves, or any person holding through or 
on behalf of the plaintiffs, had been in 
possession of this particular part of the 
property in dispute within twelve years 
prior to the institution of the suit. The 
remanded issue* came before a Judge other 
than the Judge who originally disposed of 
the appeal. On a perusal of the two judg- 
ments it would seem that the learned 
Judges were inclined to differ as to the 
facts of the case. The second Judge, how- 
ever, felt himself unable to dissent from 
the finding of his predecessor against the 
existence or validity of the alleged mort- 
gage. Accordingly he returned a finding 
couched in guarded language, to the effect 
that the persons whom the plaintiffs call 
their mortgagees had been in possession 
within limitation. The contention for the 
plaintiffs as appellants now before us is 
that this is a finding in their favour. Their 
case all along was that their possession 
within limitation had been through cer- 
tain persons who were their mortgagees. 
There was no suggestion that these persons 
were in possession otherwise than as 
mortgagees of the plaintiffs. Practically, 
therefore, the finding that the possession 
of these so-called mortgagees was in 
reality the possession of the plaintiffs 
could only be arrived at by reversing the 
finding that these persons were not in posg* 
session as mortgagees of the plaintiffs. We 
think the view taken by the learned Chief 
Justice was right and that the plaintiffs 
Jbave failed to prove their possession with- 
in limitation as against the defendant, 
Syed Asad Ali. One point in the case has, 
^ however, been overlooked in this Court. 
Syed Asad Ali is in possession of one half 
share only in the parao referred to in the 
judgment and decree of the lower Appel- 
late Court. It was probably by an over- 


sight that the learned District Judge, m 
the order by which he disposed of the ap- 
peal in his Court, directed that the decree 
of the first Court should be drawn up sa 
as to make it clear that the parao was not 
included in the land covered by that 
decree. He should have said that one 
half share of the parao in possession of 
Syed Asad Ali was not so included. We 
must now order accordingly. Otherwise 
we dismiss this appeal. We make no order 
as to costs. 

Appeal dtsmissed* 


A. I. R. 1915 Allahabad 107. 

PlGGOTT, J. 

Mu Munni — Plaintiff- Appellant 

V. 

Madan Defendant-Kespondent. 

Second x\ppeal No. 698 of 1913, decided 
on 5th January, 1915, from the decision 
of the Dist. J., Benares, dated 15th March, 
1913. 

(a) ConiractAct (IX of 1872), S. 11—Contrac 
of sale with minor is lotd — No title passes to 
minor, 

A contract of sale negotiated by a minor, who 
settled the terms, paid consideration and receiv- 
ed in return a deed purporting to convey im- 
movable property by way of sale, is altogether 
void ab initio and no title thereby passes to the 
minor, (30 Cal. 639, (P.O.), Foil, oase-law Bef.). 

[P. 109, 0. 2.] 

Obiter dicta : — (1) Under the provisions o 
S. 127 of the Transfer of Property Aot a gift in 
favour of a minor is not void, though it may be 
voidable of the option of the minor. 

[P. 108, 0. 2,] 

(b) Interpretation'— Distinction between con- 
tract and conveyance explained, 

(2) There is a fundamental distinction bet- 
ween a contract and a conveyance. A conve- 
yance is a contract plus something more or, in 
other words, a conveyance by way of sale is 
either in itself a contract or at any rate Involves 
or implies an antecedent contract. [P, 109, 0. 2.] 

S. M, Suleman — for Appellant. 

A. P. Dube — for Eespondent. 

Judgment : — This case has had an 
unfortunate history. Mt, Munni Kunwar, 
the plaintiff, sued for recovery of pos*- 
session over a certain house. Her case* 
was that the defendant Madan Gopal, who 
was her father-in-law, conveyed the houset 
in question to her by a sale-deed dated 
the 24th of September, 1901 and that she 
subsequently permitted him to reside in 
the same up to the year 1912. Being then 
desirous of occupying the house herself to 
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the exclusion of the defendant, she served 
the latter with a notice to vacate the 
4iouse, and the cause of action is stated to 
hebve accrued to her on the 24th of 
February, 1912, the date of the defendant’s 
refusal to vacate the house in accordance 
with the notice. The defendant replied 
that he had executed the sale-deed in suit 
in favour of his daughter-in-law without 
any consideration, as a colourable and 
fictitious transaction, and had remained 
in possession of the house ever since as 
proprietor. He alleged that his son Bish- 
nath Singh, husband of the plaintiff, hav- 
ing subsequently died, the plaintiff had 
gone to live with her own father and was 
now bringing this suit in collusion with 
'her father, although both of them were 
perfectly aware of the fictitious nature of 
the sale-deed of the 24th of September, 
1901. The case went to trial upon a plain 
issue of fact as regards the alleged ficti- 
tious nature of the sale deed and the pass- 
ing or otherwise of the consideration. At 
a very late stage of the case, it seems to 
have occurred to the learned Munsif that 
there was evidence on the face of the 
record to show that the plaintiff ML 
Munni Kunwar must have been a minor 
in the month of September 1901. He seems 
to have thought that this incident might 
furnish a short cut to the determination 
"Of the suit, without necessitating a trial 
of any of the questions of fact raised by 
the pleadings of the parties. He framed 
^ fresh issue, and eventually dismissed 
the suit on the ground that, whatever may 
or may not have happened at the time of 
the execution of the sale- deed of 1901, the 
fact that the plaintiff was then a minor 
was conclusive against lier. This decision 
was affirmed by the District Judge on ap- 
peal. When the matter came before me 
in June last, I found it necessary, for 
reason^ which need not now be discussed, 
to remand the case in order that the plain- 
tiff might have an opportunity of placing 
on the record certain evidence which had, 
in my opinion, been wrongly excluded at 
the trial in the Court of the Munsif. I 
asked the lower Appellate Court, after re- 
cording this evidence, to re-consider its 
decision in the light of that evidence, and 
to state whether the pleas taken in the 
first two paragraphs of the memorandum 
of appeal to the lower Appellate Court 
ought or ought not to prevail in the light 
' of the evidence on the record taken as a 
whole. I am now inclined to think that, 
as I was remanding the case, I would have 


exercised a wiser discretion if I had in- 
sisted on a clear finding of fact as to the 
passing of consideration and as to the 
alleged fictitious nature of the sale-deed. 
It appears that, when the plaintiff original- 
ly led evidence in the Munsif’s Court, the 
fact that she was a minor in the year 1901 
was not present to her mind or to that of 
her legal advisers. The case put forward 
by her was that the money which formed 
the consideration for the sale was a gift to 
her from her father, and that she had 
negotiated the sale and paid over to the 
defendant the money thus received by her 
as a gift. When the question of mino- 
rity was raised, the plaintiff appears, as 
the learned District Judge has r,emark- 
ed, to have very distinctly shifted her 
ground. She then led evidence to prove 
that her father had negotiated on her be- 
half the transaction of sale with the de- 
fendant, had paid over the money to the 
defendant on her behalf antj caused a sale- 
deed of the house to be executed in her 
name If this were so in fact, the trans- 
action would really amount to an acquisi- 
tion by the plaintiff’s father from the 
defendant of a certain house and a gift of 
that house to the plaintiff by her father. 
The provisions of S. 127 of the Transfer 
of Property Act (IV of 1882) show that a 
gift in favour of a minor is not void, 
though it may be voidable at the option 
of the minor. I should feel no hesitation 
in holding that, if the facts were as above 
stated, the present suit would be maintain- 
able. As the case stands, the learned 
District Judge has definitely disbelieved 
and rejected the evidence tendered by the 
plaintiff subsequently to my order of re- 
mand. He holds that whatever else may 
have happened in connection with this 
contract of sale, it is not a fact that the 
sale was negotiated by the plaintiff’s 
father and the purchase made by him on 
the plaintiff’s behalf. I think it unfor- 
tunate that the Courts below should not 
have proceeded further and considered the 
effect of the plaintiff’s change of attitude 
and the conflicting nature of the evidence 
tendered by her, with regard to the plain 
issues of fact raised by the pleadings as 
they originally stood. As the case stands 
I have no finding before me that considera- 
tion did or did not pass, or as to whether 
the execution of this sale deed of the 24th 
of September, 1901, was not after all, as 
the defendant has all along pleaded, a 
purely fictitious transaction. I have to 
look at the question of law raised in this 
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way : Assuming for the sake of argument 
that in the month of September, 1901, the 
plaintiff, being at the time a minor, nego- 
tiated the sale of the house in suit with 
the defendant and paid over certain 
money to the defendant receiving in re- 
turn the sale- deed which is the basis of 
the presenl; suit, is that contract of sale 
void on the ground of the plaintiff’s 
minority, or can the plaintiff be said to 
have become by virtue of this transaction 
the owner of the house in suit ? The 
leading cases on the subject are the recent 
decisions of their Lordships of the Privy 
Cuncil in Mohori Bibi v. Dharmodas 
Ohose (1) and in Mir Sarwarjan v. 
Fakhuncddin Mahomed (2). The Madras 
High Court in Novakoti Narayana Ghetty 
V. Loyalinga Ghetty (3), has interpreted 
these rulings as laying down in the broadest 
terms the principle that a sale in favour of 
a minor is void. The reasoning of the 
learned Judges in arriving at this decision 
commends itself to my mind and I do not 
think it necessary to reproduce it here. It 
has been suggested that the current of 
decisions in this Court has always been 
in another direction from the time of the 
earliest case on the point, that of Behari 
Lai V. Beni Lai (4), in which a mortgage 
in favour of a minor was affirmed. Their 
Lordships of the Privy Council in Mohori 
Bibt*s case (1) pointed out that there had 
been some conflict of decisions in the 
Indian Courts, and considered it necessary 
to review the whole question of a contract 
to which a minor was a party ^ with re- 
ference to the special provisions of the 
Indian Contract Act (IX of 1872). Any 
rulings prior in date require to be recon - 
sidered with reference to the principles 
laid down by the Privy Council. The 
nearast case in the plaintiff’s favour is that 
of Ulfat Eai v Gouri Shankar (5). It was 
there pointed out that the Transfer of 
Property Act in itself contains no provi- 
sion which makes a minor incapable of 
being a transferee of immovable property. 
That case, however, required to be consi- 
dered with reference to its own facts. Thh 
transfer was one by the minor’s certificated 
guardian in favour of the minor. The 
transaction as a whole certainly admitted 
of being regarded as a gift subject to a 

(1) (1903) SOOal. 539*30 I. A. 114(P.O.). 

(2) (1912) 13 I A. 331==39 Cal. 232* 39 I, A, 

1 (P.O.). 

(3) (1909) 4 I.O. 883*33 Mad. 312. 

(4) (1881) 3 All. 408. 

(5) (1911) 11 1. 0. 20=33 All, 657. 


condition, and such transfer by way of 
gift would be voidable at the option of the 
minor under the provisions of the Transfer 
of Proiferty Act, to which I have already 
referred. It is quite true, as has been 
pointed out by this Court in more thant 
one case, [Vide Rashik Lai v. Ram Narain 
(6)J , that there is a fundamental distinc- 
tion between a contract and a conveyance 
but it seems to me that this point might 
be stated with equal accuracy by saying 
that a conveyance is a contract 2dus some 
thing more. At any rate, as the learnec 
Judges of the Madras High Court have 
pointed out in the ruling already referred 
to, a conveyance by way of a sale either 
is in itself a contract or at any rate in- 
volves or implies an antecedent contract. 
On the principles laid down by their 
Lordships of the Privy Council in the 
cases already referred to, it seems to me 
impossible to avoid the conclusion that a 
contract of sale negotiated by a minor, 
the minor having settled the terms, paid 
consideration and received in return a deed 
purporting to convey immovable property 
by way of sale, is altogether void ah initio^ 
and that no title thereby passed to the 
minor. 

This suit as brought must, therefore, 
fall. It has been suggested that, in the 
alternative, the plaintiff should be given a 
decree for the refund of the purchase- 
money. I may remark at once that I could 
not do this without once more remanding 
the case to the Court below for a definite 
finding as to whether the alleged sale con- 
sideration did or did not pass from the 
plaintiff to the defendant. It seems to me, 
however, that from any point of view the 
claim is not one which can bo entertained 
in the present suit. It was not expressly 
put forward in the plaint, and it is now 
sought to base it on the general prayer 
for any other relief, which is contained in 
the last paragraph of the plaint, [f the 
plaintiff is regarded as claiming this re- 
fund of the sale consideration as money 
payable by the defendant for money 
received by the defendant for the plain- 
tiff’s use (Art. 62 of the first Sch dule to^ 
the Limitation Act IX of 1908), then the 
claim is time-barred, because it does not 
appear to have been brought within three 
years from the jJaintiff’s attaining majo- 
rity. Por the same reason the claim can- 
not bo sustained, as it perhaps might 
otherwise have been, as a claim for relief 


(6) (1912) 13 I. 0. 573 = 84 All, 273. 
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on the ground of fraud. The only other sug- 
gestion which has been, or can be, put for- 
ward on behalf of the plaintiff is that the 
olaim for refund of purchase-money might 
be sustained as a claim for money paid 
upon an existing consideration which 
afterwards fails. In that case Art. 97 of 
the Schedule already referred to would 
apply ; but it would be for the plaintiff to 
show when it was that the consideration 
failed. There is authority in the case of 
Amna Bibi v. Udit Narain Mtsra (7) for 
giving the plaintiff in a case somewhat 
analogous to the present a decree for re- 
fund of the money paid, and for applying 
Art. 97 of the first Schedule to the Limita- 
tion Act to such a suit. In that case, 
however, as also in a similar case reported 
as Venkatarama Aiyar v. Venkata Subrah- 
manian (8), there had been a previous suit 
resulting in an adjudication between the 
parties in consequence of which the plain- 
tiff had failed to obtain the property for 
the price of which he claimed in the 
second suit ; limitation was held to run 
against the plaintiff from the date of the 
final decision in the first litigation holding 
the plaintiff's claim to the property to be 
unenforoible. If these principles are in 
fact applicable to the present case, it may 
be that the plaintiff will have a cause of 
action from the date of the dismissal of 
the present appeal ; but that is not a 
.matter as to which it is necessary for me 
to express a final opinion in order to dispose 
of this appeal. So far as this claim for re- 
fund of purchase-money goes, I hold tliat 
the plaintiff, supposing her to be in fact 
entitled to such refund, has either a cause 
of action which has become barred by 
time or a cause of action which has not yet 
arisen and will arise only on the failure of 
the present suit. For these reasons I dis- 
miss this appeal with costs including foes 
/on the higher scale. 

Appeal dismissed. 


(7) (1909) 1 I. C. 890*31 All. 68*36 I. A, 44 

(P.O.). 

(8) (1901) 24 Mad. 27*10 M. L. J. 217. 
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Tudball, J. 

Zahir Singh — Applicant 

V, 

Emperor — Opposite Party, 

Criminal Bevn. Petn. No. 1228 of 1914, 
decided on 19th February, 1915, from 
the order of First Class Magistrate, 
Farrukhabad, 

(a) Criminal P. C, (V of J898)t Ss, 195 and 
537 — Absence of sanction under 8. 195 is not cured 
by S. 537, 

Section 637 of the Code of Criminal Procedure 
was never intended to allow a Magistrate to 
override the clear provisions of the Code. The 
section was intended to prevent a mere techni- 
cality from interfering with the oourae of 
jastice, the error, omission, eto., being one 
which had escaped all parties at the beginning 
of the trial. Where, therefore, the want of 
sanction for proseoution of a complaint is at 
once brought to the attention of the Court, it is 
the duty of the Magistrate to refuse to take 
cognizance of the complaint on the ground that 
he cannot do so by reason of the terms of S. 196 
of the Code. [P, 111, C. 1.] 

(b) Criminal P, C, {V of 1898), 8 237^Gom* 
plaint against several dismissed %n default — Fresh 
complaint is not continuation. 

Sanction to prosecute ^ and some other 
persons was granted under S. 195. On the basis 
of the sanction a complaint was filod but the 
accused were discharged as the complainant was 
not present on the date of hearing. A fresh 
complaint was filed against ^ alone . 

Held, that the second complaint was not in 
continuation of the first. [P. Ill, 0. 1.] 

A. H. G, Hamilton— iox Appellant}. 

B, Malcomson — for the Crown. 

Judgment: — This application in revi- 
sion arises out of the following facts. One 
Tika Ram obtained a sanction on March 
3rd, 191.3, to prosecute Zahir Singh and 
certain others for offences under Ss, 467 
and 471 of the Indian Penal Code. An 
appeal was filed against the order granting 
sanction, which was dismissed on June 
10th, 1913. On July 5tli, 1913, Tika Bam 
^filed a complaint against those three 
persons. Proceedings in the case were 
suspended pending the decision of an ap- 
plication in revision to this Court. That 
application was rejected on January 21st, 
1914. Tika Ram then waited practically 
for four months until May 15th, 1914, 
when he went into Court and asked that 
his complaint might be taken up and decid- 
ed. His application was granted and the 
case came up for hearing at the end of a 
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little over three mouths on August 20th, 
1914# Tika Ram did not appear and the 
accused were discharged. After the order 
of discharge had been made, Tika Ram 
filed a fresh complaint as against Zahir 
Singh only. Zahir Singh on this fresh 
complaint at once took objection that it 
was a complaint filed out of time and that 
the Magistrate could not take cognizance 
of the offence. The Magistrate disallowed 
this objection in the following words : 
“The first application was within time and 
by the subsequent application the con- 
tinuity is not broken.” In other words, 
ho took this fresh complaint as being a 
proceeding in continuation of the former 
proceeding This, however, was clearly 
wrong. • It was clearly a fresh complaint 
as against Zahir Singh alone. If Tika Ram 
wished to continue the former proceeding 
ho could have gone to the District Magis- 
trate or the Sessions Judge and have 
obtained an order for further enquiry, on 
his first complaint. Zahir Singh hag been 
nommitted for trial. The present applica- 
tion is directed to have that committal 
order quashed. On behalf of the Crown 
it is urged that the defect in the section is 
one which is cured by S. 537 of the Code 
of Criminal Procedure. That section lays 
down that subject to the provisions herein- 
before contained no order shall be reversed 
or altered in revision on account of want 
of any sanction required by S. 195, unless 
such want hag in fact occasioned a failure 
of justice. The explanation attached to 
the section is that in determining whether 
any error, omission or irregularity in any 
proceeding under this Code has occasioned 
a failure of justice, the Court shall have 
regard to the fact whether an objection 
could and should have been raised at an 
earlier stage of the proceeding. As has 
frequently been remarked in many cases, 
S. 537 is not perhaps happily worded. But 
to my mind one thing is clear, and that is 
that S. 537 was clearly never intended to 
allow a Magistrate to override the clear 
provisions of the Code. The section was 
intended to prevent a mere technicality, 
from interfering with the course of justice, 
the error, omission, etc,, being one which 
had escaped all parties at the beginning of 
the proceeding. Where, however, as in the 
present case, the want of sanction was at 
once brought to the attention of the Court, 
it was clearly the duty of the Magistrate 
to refuse to take cognizance of the com- 
plaint on the ground that he could not do 
' so by reason of the terms of S. 195 of the 


Code. To allow the present applicant to 
proceed to trial in the Court of Session 
would be grossly unfair, seeing that the 
trial must in the end fail by reason of the 
want of sanction. I, therefore, allow the 
application and sob aside the order of the 
Court below. The applicant, if on bail, 
need not surrender; if in confinement, he 
will be released at once. 

Application allowed. 


A. I. R. 1915 Allahabad in. 

ChAMIEB and PIPtGOTT, JJ. 

Ram Dulari — Plaintiflf- Appellant 

V. 

Balakram and another — Defendants- 
Respondents. 

Second Appeal No. 134 of 1914, decided 
on 3rd December, 1914, from the decree of 
the Sub-J., Shahjahanpur. 

Hindu — Joint family — D8cre$’holder 

attached undivided share "^Partition decree ds* 
clarinq judgment' debtor's interest remained un- 
executed — Auction-purchaser of co- parcener' e 
share not enhlled to separate possession, 

B obtained a decree agalnat 8 In execution of 
which he attached S’s ona-slxth eharo in a 
house 8 meanwhile sued R and others for 
partition of the house and obtained a decree on 
the o:>ndition to pay Rg. 2:37 into Court. 8 did 
not p<y the money and the decree remained 
unexecuted. B brought to sale and purchased 
the specific share allotted to S in the partition 
suit, B paid Rs. 2S7 into Court and obtained 
possession. B sued for declaration of her right 
and that B was not entitled to possession of the 
house by virtue of his purchase ; 

Held, that B was not entitled to separate 
possession of any speoifio portion of the house 
by virtue only of his purohase at the exeoution- 
sale, as what passed to him was the right, title 
and interest of 8 in an undivided one-sixth 
share. [P. 112, C. 1 & 2,] 

S, G, Ohoitdhri — for Appellant. 

A, P, Dube — for Respondents. 

Judgment: — The first respondent ob- 
tained in a Munsifs Court a decree against 
the second respondent in execution of 
which, some time before the end of March 
1908, he attached the second respondent's 
one-sixth share in a house. In September, 
1903 while the share was under attach- 
ment, she brought a suit in a Subordinate 
Judge’s Court against the appellanfrand 
others for partition and separate posses- 
sion of her share, and in March, 1909 she 
obtained a decree, which was subject to a 
condition that she should pay Rs. 237 into 
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Court. She has never paid in the money 
and consequently the decree has not been 
executed. In July, 1911 the first respon- 
dent brought to sale in execution of his 
decree and purchased himself the specific 
share allotted to the second respondent by 
the decree in the partition suit. In Feb- 
ruary 1912 he paid Es. 237 into the Court 
of the Subordinate J udge and immediately 
afterwards he appplied to the Munsif for 
delivery of possession of the specific share 
purchased by him. The appellant objected 
but her objection was disallowed, and she 
[;hen brought the present suit claiming a 
Jeolaration that she is owner and in pos- 
session of the house and that the first res- 
pondent is not entitled to obtain posses- 
sion of the house by virtue of his purchase 
at the execution-sale. The first Court 
dismissed the suit on a ground that is 
clearly untenable. On appeal the District 
Judge confirmed the dismissal of the suit, 
upon the ground that although the second 
respondent was not entitled to a specific 
share in the house till she paid the sum of 
Bs. 237 into Court, and therefore no speci- 
fic share passed to the first respondent at 
the execution- sale, yet the latter must 
have acquired the right, title and interest 
of Mt. Sunder and was entitled to stand 
in her shoes, and having paid the required 
sum into Court before execution of the 
decree became time- barred was entitled to 
execute the decree obtained by her. The 
appellant is obviously not entitled to the 
relief claimed in the plaint, for at the date 
of the suit she certainly was not the sole 
owner of the house and the first respondent 
had never attempted to get possession of 
the whole house, but the facts are all 
before us and we may properly give her 
such relief as she may be entitled to. It 
appears to us that what passed to the first 
respondent at the execution- sale was the 
right, title and interest of Mt, Sunder to 
and in an undivided one-sixth share, even 
though it may have been wrongly described 
as a specific or separate share in the 
house, and the first respondent was 
entitled to go to the Munsif and get him- 
self placed in possession of the undivided 
share. It is not for us to decide whether 
before or after obtaining possession of the 
share in this way the first respondent was 
or is entitled to go to the Court of the 
Subordinate Judge and execute the decree 
obtained by ML Sunder. That is a matter 
for the Subordinate Judge to decide. It 
is quite clear that the first respondent 
was not, by virtue only of his purchase, 


entitled to be placed by the Munsif in 
separate possession of that portion’ of the 
house which would have passed into the 
possession of ML Sunder if she had exe- 
cuted her decree, and we think that the 
appellant was and is entitled to a declara- 
tion that the first respondent is not entitl- 
ed to separate possession of any specific 
portion of the house by virtue only of his 
purchase at the execution- sale. We allow 
the appeal and make a declaration to this 
effect. The parties will pay their own 
costs throughout. 

Appeal allowed, 

A. I. R. 1915 Allahabad 112. 

Rafique, J. 

Chhajju — Defendant- Applicant 

V. 

Ayuh Ahmad — Plaintiff-Opposite Party*. 

Civil Bevn. Petn. No. leSG of 1914^ 
decided on 8th January, 1915, from the 
decree of the Dist. J., Meerut, dated 16tb 
May, 1914. 

Evidence Act {I of 1872), 8, 4^—AppellaU 
Court disbeheuinq the evidence of either party 
ohtaininrf and deciding on thumb impression 
report — Held Procedure unwarranted. 

In a suit on a promissory note an Appellate 
Court, not making up its mind to believe the 
witnesses of either party, sent the document 
which was the subjeot-matbor of dispute to the 
Thumb Impression Bureau and on the receipt 
of the report of the said bureau proceeded to 
decide the appeal : 

Held, that the procedure adopted by the- 
Oourt was unwarranted by law. 

S, D. Sinha — for Applioanfe. 

M, L, Aganoala—iov Opposite Party* 

Judgment:— Thig is an application in 
revision from the decree of the Additional 
eludgeof Meerut." It appears that the 
opposite party sued in the Court of the 
Munsif of Muzaffarnagar on the basis of 
a pro-note and the applicant denied the 
' execution of the said pro-note. Both 
parties gave ovidenco and the Munsif 
disbelieving the evidence of the plain- 
tiff opposite party dismissed his- 
claim. On appeal the learned Additional 
Judge could not make up his mind as to 
which of the two sets of witnesses were- 
to be believed. After hearing the argu- 
ment in the appeal he sent the pro-note to* 
the Thumb Impression Bureau ai 
Allahabad and on receipt of the report of 
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the said bureau he accepted the appeal. 
It is said on behalf of the defendant- 
applicant that the procedure adopted by 
the learned Judge was unwarranted by 
law. I think that the contention for the 
applicant is correct. The learned Judge, 
if he wanted to take additional evidence, 
should have done so according to law. 
The decree of the lower Appellate Court 
is set aside. The learned Judge will 
dispose of the appeal according to law. 
Costs of this application are allowed to 
the applicant. 

Decree set aside. 


A. I. R. 1915 Allahabad 113. 

'i 

CtlAMIER, J. 

Kalyan Singh — Defendant- Appellant 

V. 

Pitambar Singh and another — Plaintiff s- 
Kespondents. 

Second Appeal No. 218 of 1914, decided 
on 9bh December, 1914, from the decision 
of the Dist. J., Budaun. 

Limitation, A'it (IX of 1908), Arts, 144, 44 and 
91 — Suit by CO- parcener to set aside sale by another 
and for possession is governed by Art, 144, 

A suit to sob aside a sale executed by one 
member of a joint Hindu family, and for pos- 
session of the property is governed by Art 144 
of the Limitation Act and not by Art. 44 or 
91. (9 1.0.377,120/.). [P. 114, C. 1.] 

Benode Behai i — for Appellant. 

S. G. Banerji — for Respondents. 

Judgment: — This appeal arises out of 
a suit brought by the respondents to set 
aside a sale, made by their brother Sardar 
Singh and their mother Kaunsilia, of a IG 
hisivansi, 13 kacJiwansi, 5 nanicansi share 
in a village and for possession of the pro- 
perty. 

The share in question is part of a 1 hisioa, 
19 hiswansi, 16 kachwansi, 4 tamo ansi, 2 
nanwansi share in the village, which was 
the joint property of the three brothers and 
their father, who died many years ago 
when all three brothers were minors. 
During their minority their mother Kaun- 
silia mortgaged a 1 bisioa, 15 biswansi, 
13 kachwansi share to one Raghunath 
Singh and placed him in possession. In 
1895 after the eldest brother Sardar Singh 
had attained full age, he and his mother 
sold the share now in suit to the aforesaid 
Raghunath and a man named Subadar 
Singh. The mortgage- money was paid off 
out of the usufruct by June, 1909, and the 
1915 A-~15 & 16 


two purchasers then took possession as such 
of the share which they had purchased. 

The present suit was instituted in 
August, 1912. Tbe plaintiff s-respondenta 
say that they did not get to know of the 
sale till August, 1911, and they suggest 
that the purchasers, who are represented 
in this suit by thq, appellant Kalyan and 
another, fraudulently concealed the fact of 
the sale from them. 

It has been found by both Courts below 
that no legal necessity for the sale has 
been established by the purchasers’ repre- 
sentatives. The only question for decision 
is whether the Courts below were right in 
holding that the suit was brought within 
time. It has been found, and it is now 
admitted, that both the plaintiffs-respon- 
dents attained majority more than three 
years before the suit. If, as contended by 
the appellant, Art. 44 of the first 
Schedule to the Limitation Act applies, 
then the suit is plainly barred by liinita- 
tion unless the case is saved by S. 18 of the 
Act, Both Courts below have held that 
the suit is governed, not by Art. 44, but 
by Art. 144 and is within time, because 
the possession of the purchasers did not 
become adverse till 1909, when the mort- 
gage was cleared off. The plaintiffs- 
rospondents have treated the mortgage as 
binding upon them as they were entitled 
to do [nee Mata Dm V. Ahmad Ah (1)] 
and, therefore, possession of the purchasers 
did not become adverse to them till the 
mortgage was cleared off. If Art. 144 
applies the suit is well within time. 

I am unable to accept the contention 
that x\rt. 44 applies to this suit. When 
the sale was made, Mt, Kaunsilia 
was not guardian of the property of the 
plaintiffs-rospondents [see GharibuUah v. 
Khalak Singh (2)] , The property was part 
of the joint family property of the plain- 
tiffs and their brother, Sardar Singh. 
Mt, Kaunsilia must, I think, be 
disregarded altogether. She had no right 
whato ver to deal with the property of the 
family after Sardar Singh came of age. 
Regarded as a sale by her alone, the sale 
was void altogether and Art. 44 does 
not apply to such a case [see Sham 
Chandra Dafadar v. Gadadhar Mandal 
(3)1 . The sale should, I think,* be regarded 
as having been made by Sardar Singh and 


(1) (1912) 13 1. G. 976 = 34 All. 213 = 39 I. A. 

49 = 16 O. G. 49 (P 0.). 

(2) (1903) 26 All. 40T*30 I. A. 165 (P.O.). 

(3) (1911) 9 I. G. 377. 
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even if ifc be assumed that he was karta of 
the family, he was not guardian of the pro- 
perty of his brother within the meaning of 
Art. 44. This Article has never been ap- 
plied to a suit to set aside a sale by a karta 
of joint family property. Nor, as far as I 
am aware, has Art. 91 ever been applied to 
such a case as this. It 4ipp0ars to me that 
the relevant Article is 144, that the prayer in 
the plaint that the sale may be set aside is 
probably superfluous and that the suit is 
well within time. The appeal is dismissed 
with costs. 

Appeal dismissed. 


A. I. R. 1915 Allahabad 114(1) 

Biohabds, C. J. and Tudball, J. 

Mehdi Hassan — Defendant- Appellant 

V. 

Bacha Pande—Plaintiff-Bespondent. 

First Appeal No. 81 of 1914, decided on 
13th March, 1915, from the order of Dist. 
J., Azamgarh, dated 18th March, 1914. 

Limitation Act {IX of 1908), Art 10— Suit by 
preferential pre-emptor against remote pre emptor 
who had obtained decree is governed by Art. 10 

A lease of some property was executed on 27th 
June, 1910. A remote pre emptor brought a suit 
on the 31st of March, 1911 and obtained a decree 
on 18th of September, 1911. After the decree a 
preferential claimant brought a suit for pre- 
emption, against the defendant who had obtain- 
ed the decree, on Slst May, 1912. 

Held, that the suit was barred by limitation. 
(6 I. 0, 627, Dist ) [P, 114, C. 2 ] 

Safi-uz-zaman — for Appellant, 

Naramadeshawar Prasad Upadhya— 
for Respondent. 

Facts A lease of certain property 
was executed on the 27th .Tune, 1910. 
Mehdi Hasan brought a suit for pre- 
emption on the Slst of March, 1911, and 
obtained a decree on the 18th of Septem- 
ber, 1911. After the decree Bacha Pande 
brought the present suit for pre-emption 
against Mehdi Hasan on the ground that 
he had a preferential rights to pre-empt. 
The first Court dismissed this suit as 
barred by limitation but the lower 
Appellate Court reversed the decision of 
the Court of first instance and remanded 
the suit. The defendant thereupon 
appealed to the High Court against the 
order of remand. 

Judgment: — This appeal arises out of 
a suit for pre-emption. The alienation 
complained of was made on the 27th of 


June, 1910 to a stranger. The appellant- 
defendant brdught a suit on the Slst of 
March, 1911 and obtained a decree for 
pre-emption. The present suit was not 
instituted until the Slst of May, 1912, 
that is to say, long after limitation ex- 
pired, in respect of the same alienation 
which gave rise to the alleged right of 
pre-emption. It is perfectly clear, there- 
fore, that the present suit is barred by 
limitation. Reliance is placed upon the 
case of Baj Narain Bai v. Dunya Pande 
(1). The facts in that case were quite 
different. There the plaintiffs had 
brought the suit for pre-emption well 
within the year after the alienation had 
been made. It was true that in the 
meantime another party had got a decree. 
The Court held that the suit being within 
tinie and the plaintiff not being a party to 
the suit in which the decree for pre- 
emption had been made, the plaintiff was 
not bound by that decree. In our opinion 
the decree of the Court of first instance 
dismissing the plaintiff ’s claim was correct 
and ought to be restored. We allow the 
appeal, set aside the decree of the Court 
below and restore the decree of the Court 
of first instanc3 with costs in all Courts. 

Appeal allowed. 


(1) (1910) 6 I. 0 627 = 32 All. 310. 

A. I. R. 1915 Allahabad 114 (2). 

Tudball, J. 

Emperor — Applicant 

V. 

Jiwan — Opposite party. 

Criminal Revn. No. 952 of 1914, 
decided on 26th November, 1914, on refer- 
ence by the S. J., Shajahanpur. 

(a) Criminal P, C., {V of 1898), 8. 403 — 
Court trying case without sanction where sanction 
necessary is not competent Court, 

Where the law requires a previous sanction to 
be given before a charge can be entertained by 
a Court, that Court is not a Court of competent 
Jurisdiction until the sanotiou has been ob- 
tained. 

(b) Criminal P, C., {V of 1898), S. 23 j (!) and 
S, 403 (4) — Acquittal of offence under 3. 465 ort 
420, I P,G., on the same f^cta is no bar for trial 
under 8. 82, Registration Act where former trial 
was without sanction and therefore Court was not 
competent. 

An accused was placed upon trial for aiding 
and abetting forgery in connection with a docu- 
ment presented for registration and was acquit* 
ted. He was then placed upon his trial for 
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aiding and abeUing cheating in oonneotlon with 
the eame transaotion. He whs oonvioted by the 
Magistrate bat was acquitted on appeal. The 
Xlistriot Registrar thereupon gave sanction for 
his trial for an offence under S. 82 of the Regis* 
tration Act. He was committed to Sessions and 
the Sessions Judge made a reference to the High 
Court suggesting that S. 403 of the Criminal 
Procedure Code was a bar to his trial : 

Heldt that the former trial of the accused for 
the odenoe of aiding and abetting forgery was in 
no way a bar to his trial for an offence under 
the Registration Act, nor was his trial and 
acquittal of the oSenoe of aiding and abetting 
the cheating a bar by reason of Gl. 4 of S. 40) of 
dihe Criminal Procedure Code as at the former 
trial the Court was not competeub to charge 
viith or convict or acquit of the offence with 
which he was subsequently charged by reason 
of the want of sanction. (22 Bom. 711, FolL), 

[P. 116, 0. 2.] 

i?. Malcomson — for the Grown. 

Judgment: — Thig is a reference by the 
'Sessions J udge of Shahjahanpur suggest- 
ing that the commitment of one Jiwan 
Kahar on a charge under S. 82 (a) 
of the Registration Act for trial in his 
Court be quashed. The facts are simple. 
'One Mt. Jhahbo died. Mt, Mulo forged a 
lease of certain land in favour of her own 
sons, signing the name of Mt. Jhabbo 
■thereto. She then went to the Registra- 
tion office and personating Jhabbo pre- 
‘Sented the document for registration. 
Jiwan Kahar identifiediher as being Mt, 
Jhabbo. The document was registered and 
■returned to Mt, Mulo. Mt, Mulo was placed 
•upon her trial and convicted of the offence 
-of forgery. She was also placed upon her 
trial and convicted of the offence of 
cheating the Sub-Registrar. Jiwan was 
placed upon his trial for aiding and abet- 
ting forgery. He was acquitted. He was 
then placed upon his trial for aiding and 
abetting cheating. He was convicted by 
the Magistrate,, but acquitted on appeal. 
Thereupon the District Registrar gave 
■sanction for his trial for an offence under 
S. 82 of the Registration Act. The 
Magistrate has now committed the case 
for trial, and hence the present reference. 
The learned Sessions Judge in a long 
order of reference suggests that under 
8. 403 the man cannot now be tried on 
the same facts for this offence under the 
Registration Act, because this was an 
offence for which he might have been 
charged (under S. 236 of the Criminal 
Procedure Code) and convicted (under 
. S. 237) at his former trial. One point is 
; quite clear that the former trial and aoquit- 
4(ial of Jiwan for the offence of aiding and 


abetting the forgery is in no way a bar to 
his trial for an offence under the Regis- 
tration Act. The question is whether or 
not his trial and acquittal of the offence of 
aiding and abetting the cheating is a bar 
to the present trial. Where the law 
requires a previous sanctiou to be given 
before a charge can be entertained by a 
Court, that Court is not a Court of com- 
petent jurisdiction until the sanction has 
been obtained. This was held in In re, 
Sam$-ud-din (1). At the former trial of 
Jiwan he could not have been charged with 
or oonvioted or acquitted of the offence 
with which he is now charged by reason 
of the want of sanction. Clause 4 of S. 403 
lays down that a person acquitted of any 
offence constituted by any acts may, 
notwithstanding such acquittal, bo subse- 
quently charged with and tried for any 
other offence constituted by the same acts 
which he may have committed, if the 
Court by which he was first tried was not 
competent to try the offence with which 
ho is subsequently charged. Therefore, it 
is clear that Jiwan may now be tried for 
the offence under S. 82 of the Registration 
Act. I, therefore, cannot accept the refer- 
ence and order the record to bo returned. 
The Sessions Judge will proceed with the 
trial. He no doubt will take into con- 
sideration, if he finds the accused guilty, 
the fact that the man has already been 
subjected to two trials and has served 
a considerable period in jail. 

Beoord returned. 


(1) (1898) 22 Bom. 711. 

A. I. R. 1915 Allahabad 115. 

PlGGOTT, J. 

Narain Samp and others — Plaintiffs- 
Appellants 

V. 

Defendant- Respondent. 

Second Appeal No. 321 of 19 14, decided 
on 30bh January, 1915, from the decree of 
the Sub-J., Meerut. 

Practice — Pleading % — Olaim for ejectment 
decreed on defendant' s failure to establish hie 
tenancy in revenue court under 8,202 of Agra 
Tenancy Aot^Appellate Court holding defendant 
tenant, for want of notice under 8 109, Transfer 
of Property Act reversed decree -^Held appellate 
court erred in view of defendant' s pleadings. 
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In an ejeotmeni suit in the Civil Court) the 
defendant pleaded that he was an agrioultural 
tenant of the plaintiff. The Munsif acting 
under' 8. 202 of Act II of 1901, asked the defen- 
dant to cBtablleh his plea in the Revenue Court 
within three months. The defendant failed to 
institute this suit within time in the Revenue 
Court. The suit was, therefore, decreed. The 
Appellate Court finding that the defendant was 
the tenant of the plaintiff and no notice of the 
termination of his tenancy had been given to 
him under S. 108 of the Transfer of Property 
Act dumissed the suit : 

Held, that having regard to the pleading of 
the defendant in the first Court it was not open 
to the lower Appellate Court to find as it had 
done. [P. 116, 0. 1 <fe 2.] 

Mihal Ghand — for Appellants. 

Oirdharilal Agarwala — for Eespondent. 

Judgment : — This is an appeal by tho 
plaintiffs in a suit for ejectment. The 
defendant’s reply was that the land had 
been leased to him, that he was holding on 
after the expiry of the lease and was doing 
so with the consent of the plaintiffs them- 
selves, who had realized rent from him. 
He further expressly pleaded that, as the 
relationship of landlord and tenant is sub- 
sisting between the parties, the suit is not 
cognizable by a Civil Court. On this the 
Court of first instance took action under 
S. 202 of the Agra Tenancy Act (Local 
Act II of loot). The defendant failed to 
institute any suit within the prescribed 
l^eriod of three months, for the determina- 
tion of the question whether he was hold- 
ing the land as tenant of the plaintiffs. On 
this the Court of first instance rejected 
the defendant’s plea of tenancy, as it was 
bound to do, and decreed the plaintiffs’ 
suit. In appeal an extraordinary plea was 
taken by the defendant, that he ought to 
have been given the benefit of S. 202 of 
Act II of 1901. The lower Appellate Court 
pointed out that the defendant had been 
given the benefit of this section, but had 
failed to institute a suit within the pres- 
cribed period. Nevertheless the learned 
Subordinate Judge has somehow arrived at 
the conclusion that the defendant was 
holding tlie land in question as tenant of 
the plaintiffs, and has dismissed the suit » 
because the plaintiffs had failed to serve 
the defendant with a notice of the termina- 
tion of his tenancy. I do not think this 
finding was open to the Court below in 
view cf the provisions of S. 202, Cl. (2), 
already referred to. It has been sought to 
support the decision of the Court below, 
by a plea that the land in 'suit is not an 
agrioultural holding and is not subject to 
the provisions of S. 202 aforesaid. This 


plea is not open to the defendant, in view 
of the attitude taken by him in the Courts 
below. Whether the land in suit is or is 
not an agricultural holding is a plain ques- 
tion of fact. It is by no means concluded 
by the circumstance that this land, along 
with a larger area, was originally leased to 
the defendant for grazing purposes. The 
defendant said that it was an agricultural 
holding and that the suit to eject him^ 
from it was not cognizable by the Civil 
Court. In the lower Appellate Court he 
pleaded that the provisions of S. 202 of 
tho Agra Tenancy Act did apply to this 
holding- It may be pointed out further 
that in this view of the case no question oi 
notice under S. 106 of the Transfer of 
Property Act (Act IV of 1882) arises. The 
Act exempts leases for agricultural pur- 
poses from the provisions gf Chap. V. 
I accept this appeal, set aside the decree 
of the lower Appellate Court and restore 
that of the Court of first instance. The 
plaintiffs will get their costs throughout. 

Appeal alloived. 


A. I. R. 1915 Allahabad 116. 

PiaaoTT, J. 

Jokhan Ghauhey and others — Plaintiffs- 
Appellants 

V. 

Mahesh Sin(jh and others — Defendants- 
Respondents. 

Second Appeal No. 11 of 1913, decided 
on 4th January, 1915, from the decision of 
Dist J., Jaunpore. 

(a) Aqra Tenancy Act (II of 7901), 8. 22-- 
Succession to rent free service tenure is governed 
by Hindu Law and net S. 22. 

Land held on a sorvioe tenure is a rent free 
grant, and ite descent is governed bv the ordi- 
nary Hindu Law of inheritance and not by 8. 22 
of the Agra Tenancy Act. [P. 117, 0. 2.] 

(b) Practice— Pleadinq— Denial of being entitl- 
ed to possession as service tenure is no bar to suit 
for recovery of land as service tenure holding. 

The mere fact that the plaintiffs did not 
admit themselves to be entitled to possession of 
the land in suit as a service tenure, should not 
disentitle them to a decree for recovery of 
possession of the land as a service tenure hold- 
ing, provided that such right is established on 
the evidence. [P. 117. 0. 2 & P. 118, 0. 1,] 

Durga Gharan Banerji— for Appellants. 

Qokul Prosad — for Respondents. 

Judgment This was a suit for a de- 
claration of title, or in the alternative fea. 
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recovery of possession, in respect of a cer- 
tain plot of land, and also for damages 
with regard to a sugar- cane crop standing 
on the said land which is alleged to have 
been wrongfully removed by the defen- 
dants. The Court of first instance decreed 
the claim for damages and apparently in- 
tended to find for the plaintiffs on the 
question of title, but somewhat curiously 
remarked that it was unnecessary to give 
the plaintiffs any further relief inasmuch 
BS the plaintiffs’ Pleader had made a state- 
ment to the effect that his clients were 
actually in possession. The result natur- 
a^Jiy was that both parties appealed to the 
Court of the District Judge. That Court 
found against the plaintiffs on the ques- 
tion of title and also with regard to the 
claim for damages , it, therefore, dismissed 
their suit altogether. Inasmuch, however, 
as the learned District Judge had two 
appeals before him there have been two 
appeals filed by the plaintiffs before this 
Court. When this appeal came before me 
for hearing in the month of June last, I 
found it necessary to remit an issue to the 
lower Appellate Court. This issue carne 
for decision before another learned Judge, 
not the one who decided the Jippeal in the 
first instance, and it is not altogether easy 
to reconcile the finding returned on the 
remanded issue with certain findings re- 
•corded by the learned Judge whose decree 
is now under appeal. It seems to me, how- 
ever, that I am bound in second appeal to 
give effect as far as possible to the findings 
of fact originally recorded by the lower 
Appellate Court as well as to the finding 
returned upon the remanded issue. I take 
it accordingly to be established that the 
plot of land in suit was at one time held 
rent free by Puranwasi Hajjam upon a 
service tenure. The right enjoyed by him 
has since descended by inheritance, assum- 
ing that its descent is governed by the 
ordinary Hindu Law, to the plaintiffs 
Musai and Chaturi. Musai has mortgaged 
one-half share with possession to the plain- 
tiff Jokhan Chaubey. These plaintiffs 
obtained possession over the plot in suit 
and were in possession at any rate during 
the years 1313, 1314 and 1315, Fasli, that 
is to say, for a period which came to an 
end in the month of Sepfcember, 1903. Their 
possession was constructive, the land being 
in the actual occupation of their sub* tenant, 
Jita. I must take it that this sub-tenant 
was ejected by the defendants-respondents, 
who are zemindars of the village, some- 
where about the end of the year 1908 A.D. 


and that the sugar-oane crop in respect of 
which damages were claimed was actually 
grown by these defendants-respondents, or 
some of them. The plaintiffs Jokhan and 
Chaturi took formal proceedings in eject- 
ment against Jita during the year 1909, 
obtained a decree against him, to which 
the present respondents were not parties, 
and were put in formal possession in the 
month of March, 1910, after having been 
made to pay to Jita Rs. 30, as compensa- 
tion on account of the sugar-cane crop 
already mentioned. They have brought 
the present suit on the ground of inter- 
ference on the part of tlie defendants-res- 
pondents with their right to actual 
possession. I must take it that their 
cause of action accrued after the close of 
the year 1315 FiuUy that it to say, after 
the month of ^cptemhe*, 1903. 

The first (luestion which has been argued 
before me to day is whothar the plaintiffs 
Musai and Chaturi were m fact entitled to 
succeed to the rights of Puranwasi Ilajjam, 
the rent-free holder of the land in suit. 
This involves the question whether succes- 
sion to Puranwasi’s right is governe I by 
the ordinary Hindu Law or by the special 
provisions of S. 22 of the Tenancy Act (Act 
II of 1901). That section applies only to 
various classes of tenants, and by defini- 
tion a tenant does not include a rent-free 
grantee, and a rent-free grantee does in- 
clude a person who holds land on a service 
tenure. I must, therefore, accept the 
finding of the lower Appellate Court on 
the remanded issue and hold that Puran- 
wasi’s right devolved in accordance with 
the ordinary Hindu Law, and, therefore, 
passed to the plaintiffs Chaturi and Musai 
The present possession of the defendants- 
respondents, I must hold to have been 
violent and unlawful. It has been con- 
tended on their behalf, in the first place, 
that a service- tenure is in its essence non- 
transferable, so that the mortgage in favour 
of Jokhan is unlawful, and further, that 
the plaintiffs should in no case be given a 
decree for recovery of possession^ as ser- 
vice-tenure-holders, seeing that in their 
plaint the plaintiffs do not claim title as 
luch but described the land in suit as 
forming a haqiat mutfarnka, whatever 
that expression may be understood to 
mean. I find that in the plaint the land 
in suit was described as ancestral muafi 
of Puranwasi Hajjam. I am not prepared 
to hold that the mere fact that the plain- 
tiffs did not admit themselves to be entitl- 
ed to possession of the land in suit as a 
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Bervioe-fcenure, that is to say, subject 
to certain conditions of service, should 
disentitle them to a decree for recovery of 
possession as service- tenure-holders, pro- 
vided that such right is established on the 
evidence. The question of the transfer in 
favour of Jokhan does not, in ray opinion, 
affect the determination of the present 
suit. It applies in any case to one- half of 
the land in suit only. The transfer by 
way of mortgage would leave the original 
tenure- holders still liable for, and capable 
of rendering, the service subject to which 
the tenure was granted. In any case, even 
supposing that by reason of the transfer 
in favour of Jokhan, or of the devolution 
of Puranwasi’s ‘rights by inheritance 
through the female line, the zemindars of 
the village were no longer able or Willing to 
receive from Musai and Chaturi, as tenure- 
holders the services for the sake of which 
the rent free holding was originally grant- 
ed, that circums Dance would not entitle 
them to enter into possession of the land 
in suit otherwise than by means of a suit 
for resumption. The rent-free-holders are, 
in my opinion, entitled to be re-instated 
in possession as such, because their right 
to such possession has not been terminated 
by the means provided by law, I am, 
therefore, of opinion that the plaintiffs are 
entitled to a decree for possession. I can- 
not give them a decree for damages in 
view of the finding recorded by the lower 
Appellate Court with regard to the sugar- 
cane crop in dispute. That is a finding of 
fact and no valid ground has been shown 
for disturbing it in second appeal. The 
plaintiffs may have been unfortunate in 
this respect, in so far as it would appear 
that they were actually made liable to 
pay compensation for this crop toJita; 
but that order was passed in a suit to 
which these defendant-respondents were 
not parties and is not binding upon them. 
The result is that I so far accept this ap- 
peal that I decree the plaintiffs’ alternative 
claim for recovery of possession in respect 
of the land in suit, and dismiss the rest of 
their claim. The parties will pay and 
receive costs throughout in proportion to 
failure and success. 

Decree modified. 


A. I. R. 1915 Allahabad 118. 

Ohamibr, J. 

Mt. Fatima Bibi — Plaintiff- Applicant 

V. 

Mt. Hamida Bibi and others — Defen- 
dants- Respondents. 

Civil Revn. Petn. No. 39 of 19 14, decid- 
ed on 16th March, 1915, against the order 
of Sm. C. Court J., Allahabad, dated 27th 
November, 1913. 

Provincial Small Cause Courts Act {IX of 
1887), Sch 2, Art. 41 — Art, 41 bars suit for con- 
trxbution from tenants tn the same khata with 
plaintiff. ' 

Where a decree for arrears of rent against 
several tenants oooupying separate Reids in one 
and the same khata has been realized from one 
of them, a suit for contribution as against 
others, at the instante of one who had paid tho^ 
decree is barred by Art. 41 of the Provincial 
Small Cause Courts Act. [P. 118, C. 2 & 119 0. 1.] 

Bahmat Ullah — for Applicant. 

Baleshri Prasad for Lakshmi Narayan 
— for Respondents. 

Facts : — Parties to the suit are tenants 
in one khata paying rent to the zemindar 
Slier Ali, There is no regular partition 
of fields, but for the sake of convenience' 
parties are in possession of separate fields 
in the same khata. Sher Ali, zemindar ^ 
obtained a joint decree for arrears of rent 
against both plaintiff and defendants and 
realized the whole rent due under the^ 
decree from plaintiff only. The present 
suit was instituted by the plaintiff in the 
Court of Small Causes for contribution in 
respect of a payment made ’by her of rent 
due from the defendants. The defence 
among others was that the suit is barred 
by Art. 41, Schedule II, of the Provincial 
Small Cause Courts Act. The lower 
Court returned the plaint to the plaintiff 
for presentation to the proper Court, 

The plaintiff applied in revision. 

Judgment The parties to this suit 
are tenants of several fields included in 
one and the same khata OAxdi they pay a 
lump sum as rent to the zemindar for all 
the fields. The rent having been realized 
from the plaintiff alone, she has sued the 
rest of the tenants for contribution. The 
plaint has been returned by the Judge of 
the Small Cause Court, on the ground 
that cognizance of the suit is barred by . 
Art. 41 of the second Schedule to the Pro- 
vincial Small Cause Courts Act, as the 
suit is a suit for contribution by a sharer, 
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in joint property in respect of a payment 
made by him of money due from a co- 
sharer. It appears that the parties are 
all related to each other being descendants 
of the same person, and that they have for 
convenience sake allotted to each party 
a separate field or fields. It is contended 
that the allotment of fields shows that the 
property is no longer joint property. I 
cannot accept this contention. Certainly 
as regards the zemindar all the parties to 
this suit are jointly liable for the rent. 
There has been no division of the land 
between them, I cannot hold that the 
roperty has ceased to be joint property 
ecause for the sake of convenience each 
party cultivates separate fields. It appears 
that each party is liable for his share 
of the rent without regard to the actual 
area of the field. I hold that the Court 
below was right in deciding that the 
cognizance of this suit is barred by 
Art 41. This application is dismissed 
with costs. 

Application dismissed, 

A.I. R. 1915 Allahabad 119. 

Chamieu and Piggott, JJ. 

Our Baksh Smgh — Applicant 

V. 

Kashi Bam and other s-Opi^o^ito Parties, 

Criminal Revn. No. 1027 of 1914, decid- 
ed on 26th November, 1914, from an 
order of S. J., Farrukhabad. 

Criminal P. C. (V of J898), S. 537 (b)’-Facts 
disclosing offence under 8. 211 Penal Code--‘Con- 
viction under 5. 182 1 1,P,C. — Vahd under S 537 (6) 
— Convict%on for m%nor offence where comm%ss%on 
of graver offence doubtful is jusitflable-^Penal 
Code (XLVofJ860), Ss, 182 and 211. 

A Sessions Judge is not justified in ignoring 
the provisions of S. 537, Gl. (5), of the Criminal 
Procedure Code in setting aside on appeal, 
without going into the merits of the case, a 
conviction for an ofionoe under 8 182, Indian 
Penal Code, on the ground that the facts alleg- 
ed disclosed the commission of an offence 
punishable under 8, 211 of the Indian Penal 
Code, for which no sanction as required by the 
Code was ti^ken. [P. 120, 0. 1.] 

It is perfectly legal to prosecute for the minor 
offence under 8. 182, Indian Penal Code, when 
it is doubtful whether the facts alleged constP 
tute a graver offence under 8. 211, Indian Penal 
Code. [P. 120, 0. 1.] 

D, JR. Sawhny — for Applicapt. 

E. A. Howard — for Opposite Parties. 


Judgment:-— This is an application for 
revision filed under somewhat peculiar 
circumstances. In the course of an inquiry 
in a case of daooity, a statement was made 
to the investigating Police Officer impli- 
cating one Gur Baksh Singh. It appears 
that Gur Baksh Singh was arrested and 
remained for some period in custody. 
He was eventually released by the Police 
Officer concerned, on the ground that the 
investigation did not disclose evidence 
warranting his prosecution. Several per- 
sons implicated in the same dacoity were 
pi’osecuted to conviction. Gur Baksh 
Singh subsequently applied to the Superin* 
tendent of Police for sanction to prose- 
cute Kashi Ram and Baldoo for ^ having 
given false information to the investi- 
gating Police Officer to his injury and 
thereby committed an offence punishable 
under S. 182 of the Indian Penal Code. 
Sanction was given by the Superintendent 
of Police and Kashi Ram and Baldeo were 
prosecuted to conviction in the Court of a 
Magistrate of the first Class. They appeal- 
ed to the Sessions Judge. The learned 
Sessions Judge formed an opinion that 
the facts alleged by Gur Baksh Singh dis- 
closed the commission of an offence punish- 
able under S. 211 of the Indian Penal 
Code, and presumably also held that, this 
being the case, it was not legal to prose- 
cute Kashi Ram and Baldoo for the lesser 
offence. He held that there could bo no 
conviction under S. 211 of the Indian 
Penal Code for want of sanction from the 
Court in which, or in relation to^ some 
proceedings in which, the offence, if any, 
had been committed. He accordingly set 
aside the conviction and sentence against 
the appellants before him, without going 
into the merits of the case or discussing 
the evidence in any way. An application 
for revision of this order has been filed by 
Gur Baksh Singh and we have entertained 
it. We treat this case as an exception to 
the general rule of practice by which this 
Court declines to entertain an application 
for revision against an order of acquittal 
presented by a private person. 

The complaint made by Gur Baksh 
Singh is that Kashi Eam and Baldeo, tho 
persons accused by him, have been acquit- 
ted and released without any trial of their 
appeals on the merits, and in reality with- 
out any finding that they either have or 
have not committed tho offence under 
S. 182 of the Indian Penal Code, of whion 
they had been convicted by the tiding 
Magistrate* We are both of opinion 
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fchat the Sessions Judge was not justified 
in ignoring the provisions of S. 537, 
01. (b) of the Code of Criminal Procedure. 
There had been a conviction by a Court of 
competent jurisdiction and, if there was 
any question as to sanction, the provisions 
of S. 537 could have met the case. Apart 
from this, the conviction had actually been 
obtained in respect of an offence under 
S. 182 of the Indian Penal Code upon a 
prosecution based on a sanction granted 
by a competent authority. The Sessions 
Judge has in fact held that Gur Baksh 
Singh was not entitled to institute the 
prosecution for an offence under vS. 182 of 
the Indian Penal Code upon facts which 
might peril ips also constitute a graver 
offence punishable by S. 211 of the Indian 
Penal Code. The question of the i*elation 
of these two seot’ons inter se has been much 
debated. In the opinion of one of us, at 
any rate, Gur Baksh Singh was perfectly 
entitled to institute a prosecution for the 
minor offence only, more particularly as 
it is at least open to doubt whether the 
facts alleged would constitute an offence 
under S. 211 of “the Indian Penal Code, 
whereas there can be no doubt that they 
fall wibiiin the purview of S. 182. 

On these grounds wo set aside the order 
of the Sessions Judge and send the record 
back to his Court, directing him to re- 
admit the appeals of Kashi Ram and 
Baldeo to the file of pending appeals and 
dispose of the same on the merits. We 
understand that the accused Kashi Ram 
and Baldeo have been released on bail. 
They should continue at largo on the same 
security until the appeal itself has been 
properly disposed of. 

Application alloived, 

A. I. R. 1915 Allahabad 120 (!) 

PlGGOTT, J. 

Naurau'j and anotho — Applicants 

V. 

Emperor — Opposite Party. 

Criminal Revn. Petn. No. 1078 of 1914, 
decided on 30th January, 1915, from the 
order of Addl. J., Meerut. 

Penal Code {XLV of 1800) ^ S. 498 — EnUcxnq 
with intention to re-inarrying is offence under 
S. 498. 

A person enticed away a married woman 
from her husband's houBO with intent that he 
might dispose of her in marriage to some one 
else. [P. 120, 0. 2.] 


1915 

jETald, that he committed an offenoe under 
8, 498 of the Penal Code. 

A» H. 0. Hamilton— tot Applicant. 

i?. Malcomson — for the Crown. 

Judgment:— The point of law taken 
by this application is whether a person 
who entices away a married woman from 
her husband’s house, with intent that he 
may dispose of her in marriage to some 
one else, has committed an offence under 
S. 498 of the Indian Penal Code. 1 hold 
in the affirmative, on the ground that 
sexual intercourse between the woman 
and any other person to whom she has 
thus been given in marriage, during the 
life-time of her husband, would be illicit 
intercourse within the meaning^ of the 
section in question. An examination of 
the record in this case suggests some 
doubt as to whether a more serious 
offence, falling under the abduction 
sections of the Indian Penal Code, was 
not cjmmitted ; but under the circum- 
stances, and in view of the fact that the 
applicants Naurang and Tota were re-tried 
after having been once discharged and 
that the sentence passed upon them is a 
%irly substantial one, I am not disposed 
to direct further action to betaken against 
them. 1 dismiss this application. 

Application dis7nissed» 

A. I. R. 1915 Allahabad 120 (2) 

ClIAMIER, J. 

Bhagwant Datt and -Decree- 

holders- Appellants 

V. 

Bag ah ChowdJiury a^id another — Judg- 
ment-debtors- Respondents. 

Ex- Second Appeal No. 1171 of 1914, 
decided on 13th January, 1915, from the 
decision of the Addl. J., Gorakhpur. 

Jurisiiciion — Appellate Gowt's decree against 
defendants not parties to appeal li ultra vires. 

A. decree passed by the appellate Court against 
the defendants who were not parues to the 
appeal, cannot be executed against them. 

S. N. Sen — for Appellants. 

S, M. Sulaiman — for Respondents. 

Judgment The facts of this case are 
very simple. The appellants brought a 
suit against ’two sets of defendants. The 
Court of first instance dismissed the suit 
against the first set, but decreed it against 
the second set. The latter appealed making 
the appellants only parties as respondents. 
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The Appellate Oourfc found that the second 
set of defendants were not liable for the 
claim, allowed the appeal and dismissed 
the suit against them. It went on, how- 
ever, apparently per incAtnarn to say that 
it passed a decree against the first set of 
defendants The appellants now seek to 
execute the decree against the first sot of 
defendants, who object on the ground that 
they were not parties to the decree sought 
to be executed. The Mansi f threw out the 
objection on the ground that it is not 
open to a Court executing a decree to 
challenge it in any way. On appeal the 
Subordinate Judge allowed the objection 
and dismissed the application for execu- 
tion. It appears to mo that the view taken 
by the Subordinate Judge is correct. It is 
true that this Court has frequently hold 
that a Court executing a decree is not 
entitled to challenge the correctness of it, 
and that it has boan hold in some cases 
that such a Court cannot even inquire 
whether the Court which passed the 
decree had jurisdiction to do so, but it ap- 
pears to me that the present case stands 
on an entirely different footing from any 
of those to which reference has been made 
In the present case though tho Appellate 
Court said “I pass a decree against the 
first set of defendants,” it took no steps 
towards giving effect to its decision. It 
did not make those defendants parties to 
the appeal as it might have done, and in 
the decree, as prepared, the names of the 
first set of defendants do not appear at all. 
In my opinion the appellants are not en- 
titled to take out execution against the 
first set of defendants. I dismiss this 
appeal with costs. 

Appeal dismissed. 


A.I. R. 1915 Allahabad 121. 

BICHAUDS, 0. J. AND Banerd, J. 

Mst, Munna Kunwar — Plaintiff-Appel- 
.lant 

V. 

Venaik Bam and another — Defendants- 
Bespondents. 

First Appeal No. 190 of 1913, decided 
on 8th March, 1915, from the decision of 
the Sub-J., Benares, dated Sith Novem- 
ber. 1913. 

Guardians and Wards Act (VIII of 1890) ^ 
8, $9 — Purchase by guardian of minor* a property 
in lieu of debts is held in trust for minor. 


Where a decree, passed ia favour of a minor 
uuder the guardiauship of a oerbaia person, is 
discharged by the guardian in consideration of 
tr^nafer m\de bo him of certain propatiy, he 
holds that property as tho trustee for the 
minor. [P. 122, 0. 1.] 

-S. G, Banerjee — for Appellant. 

Sunder Lai and Rama Kant Malaviya 
— for Bespondents. 

Facts: — Daya Ram and Mangal Bam 
were cousins. After Daya R un’s death on 
July 18bh, 1883, his coinin, Mangal Bam 
obtained a certificate of guardianship of 
tho two minor daughters of Daya Ram on 
13th March, 1890. There were some 
liundis by Daya Run, in which his 
share was Mangal Run and Uadho 
Run hold ^-rd share and Adit Ram |rd. A 
suit was brought by Adit Ram, Mangal 
Rim, Madho Ram and tho plaintiff and 
Mt, Hari Kunwar, her sister, under tho 
guardianship ol Mangal Ram. The latter’s 
daughter died and only tho plaintiff re- 
presented her in tlio suit, 

A decree was obtained and in satisfac- 
tion of the decree the judgment- debtors 
conveyed the property in dispute under 
two sale- deeds of 80th December, 1898 
and 17th vSepbomber, 1897. The sale-deeds 
wore in the name of Adit Ram, Madho 
Run and Mangal Ram. 

The plaintiff attained majority on 27th 
September, 1901, and brought this suit 
for possession, on the allegation that 
Mangal Ram held the property as her 
trustee and as her guardian, and that he 
died ill 1902 and his sons also hold the 
same position, but refused to pay her 
profits now. Tho defendants denied their 
possession as that of trustees and pleaded 
that the suit was time- barred. The Sub- 
ordinate Judge dismissed the suit. Plain- 
tiff appealed. 

Judgment: — This appeal arises out of 
a suit in which the plaintiff claims to be 
put into proprietary possession of one- 
third of certain property together with an 
account of what was due to her whilst she 
was wrongfully kept out of possession, 
and to be awarded tho amount so found 
due. The main facts relevant to the pre- 
sent appeal are admitted. A decree was 
made on the 29th of February, 1892 in 
favour of one Adit Ram, son of Fateh 
Ram, Mangal Ram and Madho Ram, sons 
of Gulab Ram, and Mt, Munna Kunwar 
(daughter of Daya Ram) under tho 
guardianship of the aforesaid Mangal Ram. 
In part discharge of this decree certain 
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properties were purchased but in the 
names only of Mangal Ram, Adit Ram 
and Madho Ram. The plaintiff says that 
she was entitled to one- third of the decree 
and that therefore the decree having been 
discharged in part by the transfer of the 
property, she is entitled to the property 
to the extent of her interest in the decree 
and that Mangal Ram, who was her guar- 
dian, must be deemed to have held the 
property to the extent of one-third as 
trustee for her. Numerous defences were 
pleaded, including a plea that the claim of 
Ml Munna Kunwar under the decree had 
been discharged and that she had been 
paid off, and a further plea of limitation. 
The Court below without deciding any of 
the other issues has dismissed the suit as 
being barred by time. 

We are clearly of opinion that if Mangal 
Ram, who was the guardian of Munna 
Kunwar -in this very decree, gave a dis- 
charge for the decree in whole or in part 
in consideration of the transfer to him of 
certain property, he would hold that pro- 
perty as the trustee for Munna Kunwar 
to the extent of her interest. It is doubt- 
ful whether time would run at all in 
favour of Mangal Ram, or his representa- 
tives, but certainly time would not com- 
mence to run until after Mt, Munna 
Kunwar attained majority. Mangal Ram 
undoubtedly was in a fiduciary capacity 
towards Munna Kunwar. We, therefore, 
think that the Court below was wrong in 
holding that the suit was barred by limi- 
tation. Munna Kunwar did not attain 
her majority until the 27th of September, 
190 1 , and the suit was instituted on the 
23rd of September, 1911. We wish it to 
be understood that we are not expressing 
any opinion on the other issues. 

We allow the appeal, set aside the 
decree of the Court below and remand the 
case to that Court with directions to re- 
admit the case under its original number 
in the file and to proceed to hear and 
determine the same according to law. The 
appellant must have the costs of this 
appeal, which will include in this Court- 
fees- on the higher scale. Other costs will 
be costs in the cause. 

Appeal alloived ; Case remanded* 


A. I. R. 1915 Allahabad 122. 

Chamieb, J. 

Ghatar Palman and another — Judg* 
ment-debtors- Appellants 

V. 

Prem Nath Tewari and another — 
Decree-holders Respondents. 

Ex. Second Appeal No. 1150 of 1914, 
decided on 13th January, 1915, from the 
decision of the Sub-J., Gorakhpur, dated 
30th April, 1904. 

Civil P. G {F of 1908) t S. 45— S. 6 of Limita- 
tion Act does not extend period fixed by S. 48y 
G%vil P. C. — Limitation Act {IX of 1908), 8. 6. 

Seobion 6 of the Limitation Act, 190S, serves 
only to extend, for the benefit of minord, periods 
of limitation provided by the Act itself, it does 
not extend the period of limitation provided by 
S 48 of the Code of Civil Procedure, 1908. (128 
P. B, 1894 and 18 I G. 586, App. of and 16 Bom. 
636, Not app. of ) [P. 123, C. I.] 

G. L. Aganoala — for Appellants. 

Isivar Saran — for Respondents. 

Judgment:— This appeal arises out of 
proceedings taken to execute a decree 
obtained on May 22nd, 1901, by the res- 
pondents, who were at the time and still 
are minors. Their guardian made several 
applications for execution of the decrea 
which were granted, the last of them being 
made on February 6th, 1912, and ultimate- 
ly dismissed on December 3rd, 1912. The 
present application was presented on May 
27th, 1913, a few days after the expira- 
tion of 12 years from the date of the decree. 
One of the grounds on which the applica- 
tion was contested, and the only ground 
with which we are concerned now was 
that further execution of the decree is 
barred by S. 48 of the Code of Civil Pro- 
cedure. The Munsif decided this question 
in favour of the judgment-debtors-appel- 
lants but the Additional Subordinate Judga 
decided it against them, following the deci- 
sion of the Bombay High Court in Moro 
Sadashiv v. Visaji Baghitnath (1). In. 
the case cited the Bombay High Court 
pointed out that S. 7 of the Limitation 
Act of 1877 served only to extend, 
for the benefit of minors, periods of limi- 
tation provided by that Act, but they 
held that. S. 230 of the Code of Civil Pro- 
cedure must give way to the general 
principle that time does not run against a 
minor. In Jhandu v. Mohan Lai (2), the 
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Punjab Chief Court declined to follow the 
decision of the Bombay High Court and 
quite recently in Bamajm Beddi v. Babu 
Beddi (3), in a case arising under S. 6 of 
the Limitation Act of 1908 and S. 48 of 
the Code of Civil Procedure of 1908, the 
Madras High Court followed the Punjab 
decision and declined to follow that of the 
Bombay High Court. I prefer the view 
taken by the Punjab and Madras Courts. 
Section 6 of the present Limitation Act, 
like S. 7 of the Limitation Act of 1877, 
serves only to extend, for the benefit of 
minors, periods of limitation provided by 
the Act itself, indeed strictly speaking it 
refers only to periods of limitation pres- 
cribed by the first Schedule to the Act. 
Section 48 of the present Code of Civil 
Procedure, like S. 230 of the Code of 1882, 
recognizes certain exceptions to the 
general rule which it lays down, but it 
makes no exception in favour of minors. I 
know of no general law, apart from S. 6 of 
the Limitation Act, which lays down that 
minority is a ground of exemption from 
the operation of the Law of Limitation. 
As Sir Meredyth Plowden said in the 
Punjab case, the present question may be 
a casus omissus, but if so, it is the business 
of the Legislature, not of the Courts, to 
provide for it. Apart from the actual 
wording of S. 6 of the Limitation Act 
there are great difiiculties in engrafting on 
S. 48 of the Code of Civil Procedure the 
rule laid down in the Limitation Act. If 
any extension of the period of 12 years is 
to bo allowed, how much is to be allowed 
and fiom what date is the extension to be 
calculated ? An extension of three years 
only will not meet all cases and yet the 
Limitation Act does not allow an exten- 
sion of more than three years after the 
minor attains his majority. It appears to 
me that it would be pure legislation to 
hold that S. 48 of the Code of Civil Pro- 
cedure does not apply to this case or to hold 
that minors, situated as the present respon- 
dents are, can claim an extension of the 
period prescribed by it sufficient to enable 
them to take out execution after they at- 
tain their majority. 

For the reasons given by the lower Ap- 
pellate Court it is impossible to hold that 
the present application for execution is 
one to restore or revive che last previous 
application. Indeed the respondents put 
forward no such contention before me. 


In my opinion the respondents* present 
application for execution should have been 
dismissed. I allow this appeal, reverse* 
the decision of the lower Appellate Court 
and restore the order of the first Court, 
dismissing the application. The respon- 
dents will pay the appellants’ costs in all 
three Courts. 

Appeal allowed. 


A. I. R. 1915 Allahabad 123. 

Chamieii and Piggott, JJ, 

Mst, Afzal Begam — Defendant- Appli»- 
cant 


V. 

Mst, Ahliari Khanam and others — 
Plaintiffs Eespondents. 

Civil Eevn. Petn. No. 157 of 1914, 
decided on 10th March, 1915, from an 
order of the Dist. J., Bareilly, dated 7th 
August, 1914. 

Ctt%l P, C. {V of 1908), O, 23, R, 1 (2)-- 
Powers can he exercised by appellate Court, 

An appellate Court can under 0. XXIII of the 
Civil Procedure Code give a plaintiff permission 
to withdraw hia suit with liberty to bring a. 
fresh one. ^8 All. 82, Foil, ; 25 I.O, 388, 10 I. 0. 
813, Not foil), 

S, M, Suleman — for Applicant. 

Agha Haidar — for Eespondents. 

Judgment : — This is an application 
for revision of an order passed by 
the District Judge of Bareilly under 
O. XXIir, E. 1 (2), allowing the plaintiff 
to withdraw from the suit and giving her 
liberty to institute a fresh suit in respect 
of the same subject-matter. It is con- 
tended that the learned Judge had no 
power to act under this rule because it is 
only the Court of first instance that can 
allow the plaintiff to withdraw the suit 
and give him or her permission to insti- 
tute a fresh suit. The applicant relies, 
upon the decision of the Madras High 
Court in Chorogudi Chinna Kotayya v.. 
Sri Baja Varadaraja Appa Bow Bahadur 
(1) and the decision of the Bombay High 
Court in Eknath y, Banoji (2). Thesor 
two decisions certainly support the con- 
tention advanced on behalf of the appli- 
cant ; but as long ago as 1885 this Court 
in Ganga Bam v. Data Bam (3) decided 


(1) (1914) 26 I.O. 888. 

(2) (1911) 10 I.C. 813»86 Bom. 261. 

(3) (1886) 8 All. 82 a 1886 A.W.N. 6. 


(3) (1913) 18 LC. 586a 37 Mad. 186. 
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that an Appellate Court could, under 
S. 373 of the Coda of Civil Procedure, 
1882, give a plaintiff, whose suit had been 
•dismissed by the Court of first instance, 
permission to withdraw his suit and give 
him leave to institute a fresh one. The 
decision in that case was based on some 
earlier decisions of the Calcutta High 
Court under the corresponding y)rovisioti 
in the Code of Civil Procedure, 1859. So 
far as we are aware the correctness of the 
decision of this Court has never been 
challenged in this Court and we believe 
that when the new Code of Civil Proce- 
dure was passed, there was no reported 
decision to the effect that the Appellate 
Court could not give such permission. All 
the reported oases were in favour of the 
view that the Appellate Court could give 
such permission. Indeed Courts had gone 
further and hold that a Court executing a 
decree could give such permission. Order 
XXIII, B. 4, distinctly lays down that 
nothing in the order shall apply to any 
proceedings in execution of a decree or 
order, thereby superseding the decision 
that a Court executing a decree could 
give such permission. The language of 
O. XXIII, E. 1, is not exactly the 
same as that of S. 373 of the Code of Civil 
Procedure of 1882. The provisions of the 
enactment have been re arranged ; but we 
do not think that the re-arrangement 
indicates any intention to lay down that 
an Appellate Court is not to give such 
permission. We do not think that 
sufficient ground has been shown for 
departing from the long continued prac- 
tice of this Province founded upon the 
deoisi'on of this Court in Gang a Bam v. 
Data Bam (3). A good deal may, no 
doubt, be said against the view taken by 
this Court ; but tlio ruling has stood 
unchallenged for many years and we shall 
only introduce confusion if we depart 
from it now. Thera are several reported 
cases in which the lower Appellate Court 
has given the plaintiff permission to 
withdraw from the suit and file a fresh 
suit and such orders have been attacked 
on various grounds, but so far as we know 
it has never been contended here since 
1885 that an appellate Court has not 
power to grant such permission ; we pro- 
pose to adhere to the decision of this 
Court. Then it is contended that even 
if the District Judge bad jurisdiotion 
to act under 0. XXIII, E. 1, he has 
exercised his jurisdiotion in an unreason- 
able way, that ho has not found that the 


suit would fail on account of a formal 
defect and that the ground given by the 
District Judge is really no ground for 
allowing the plaintiff to withdraw from 
the suit. The suit wa3 one for partition 
of property which originally belonged to 
one Moti Begam, One of the children of 
Moti Begarn was Kamini Begam who was 
married to a man named Khadim Ali. 
Several members of the family 'were 
impleaded as defendants to the suit, but 
the heirs of Khadim Ali, who was dead, 
were not impleaded. In her written 
statement the first defendant to the suit 
distinctly pleaded that as Khadim Ali’s 
heirs were not parties to the suit, the suit 
could not proceed. This plea appe^ars to 
have escaped the attention of the Subordi- 
nate Judge when he was fixing issues, 
with the result tliat no specific issue was 
fixed regarding it. But at the time of 
argument the Subordinate Judge was 
asked to decide behind the hack of 
Khadim Ali’s heirs that they had no right 
to the estate. He declined to do this, but 
set apart what he conceived to be Khadim 
Ali’s fdiaro and gave the plaintiff a decree 
for partition of her share in the remainder 
of the property. The plaintiff appealed 
contending that her entire claim should 
have been decreed. The first defendant 
filed cross-objections, one of which was 
that all the necessary parties had not been 
impleaded and that the suit should have 
been dismissed. Thereupon the plaintiff 
presented a petition to the District Judge 
saying that it was by mistake that she 
had failed to implead the heirs of Khadim 
Ali, that the first defendant had pleaded 
that the suit could not proceed m their 
absence and had reiterated this objection 
in her memorandum of objections in the 
appellate Court and that she was afraid 
that her suit and appeal would be dis- 
missed on this ground ; she, therefore, 
prayed for permission to withdraw from 
the suit and bring another suit. The 
District Judge rightly or wrongly held 
that as the suit was one for partition, 
n6n-joinder of necessary parties might 
result in its being dismissed and he point- 
ed out that a complete partition of the 
property could not bo effected in the 
absence of Khadim Ali’s heirs and became 
to the conclusion that a f>iir ground has 
been made out for allowing the plaintiff 
to withdraw from the suit. It may be 
that wo should not have taken the same 
view as the District Judge took of the 
non-]oiader of Khadim Ali’s heirs. It 
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might have been possible to hold that 
the suit could proceed in their absence so 
far as the rest of the property was con- 
cerned ; but this is not an appeal and it 
seems to us impossible to say that the 
District Judge in arriving at his decision 
that permission to withdraw the suit 
should be given to the plaintiff has acted 
illegally or with material irregularity. 
We are, therefore, unable to interfere with 
the decision of the District Judge. We 
dismiss this application with costs includ- 
ing fees on the higher scale. 

Application dismissed. 


AA, R. 1915 Allahabad 125. 

PlGGOTT, J. 

Chainsukh and another — Applicants 

V. 

Emperor — Opposite Party. 

Criminal Revn Petn, No. 1071 of 1914, 
decided on 28th January, 1915, from the 
order of the S. J., Agra* 

Eoidence Act (I of 1872), S, 32 — Statements to 
police officer are not admissible unless they are 
evidence about general repute. 

A statement by a Police oifioor to the effect 
that certain persons mido certain statements to 
him IS not admissible m evidence unless it is 
evidence of general repato. 

A, P. Dube — for Applicants, 

Asst, Govt, Advocate — for the Crown* 

Judgment : — Chainsukh and Hukmi, 
father and son, residents of a village in 
the Agra District, were prosecuted before 
a Magistrate of the first class on the alle- 
gation that they habitually committed the 
offence of counterfeiting coins. The 
Magistrate after a full inquiry passed an 
order requiring them to file security for a 
period of two years. As the security was 
not furnished, the Magistrate referred the 
matter to the Sessions Judge, The Sessions 
Judge has passed an order requiring secu- 
rity to bo furnished as directed by thd 
Magistrate, and sentencing both men to 
rigorous imprisonment for a period of two 
years in default of furnishing the said 
security. The order of the Sessions Judge 
is challenged in revision, substantially on 
the ground that it is based upon inadmis- 
sible evidence. I have examined the re- 
cord, and I am satisfied that the appli- 
cants have made good their plea. At the 
outset of the Sessions Judge’s order I find 


the following passages : “The search of the 
house of Hukmi led to the finding of 
nothing criminating except a telegram^ 
from Chiranji's brother. Under the cir- 
cumstances in which this telegram was 
found I consider it a strong piece of evi- 
dence in corroboration of Chiranji’s state- 
ment that Hukmi was his associate and 
the coiner of the counterfeit coin in his 
possession. In another recent case Badri 
and Dwarka also mentioned the name of 
Hukmi as being their accomplice.” There 
is no legal evidence on the record that 
Chiranji or Badri or Dwarka made the 
statements relied on by the Sessions J udge. 
They were not called as witnesses in the 
case. The statements relied on by the 
Sessions Judge are statements by Police 
officers to the effect that Chiranji, Badri 
or Dwarka made certain statements to 
them. This is not evidence of general re- 
pute, and is not admissible under any pro- 
vision of the Indian Evidence Act or of 
the Code of Criminal Procedure. The re- 
mark about the finding of the telegram is 
open even to equal ol)ioction. There is no 
telegram on the record alleged to have 
been found in Ilukmi’s house, nor is there 
anything on the record to show what were 
the terms of the telegram which the Sub- 
Inspector Asliiq Ali (P. W. No. 2) says he 
found. If the telegram in question was an 
exhibit of importance in the case, it should 
have been proved. The Court might then 
have considered its terms and considered 
further whether it was prepared to pre- 
sume without any direct evidence, that 
it was actuallv despatched by the person 
from whom it purported to come, and that 
that person was Chiranji’s brother. The 
passages I have quoted from the order of 
tho learned Sessions Judge are obviously 
material to the conclusion arrived at by 
that Couit. The comments which I have 
made on them are sufficient to show that 
his order cannot be affirmed as it stands. 
I have examined the record in some detail 
in order to see whether I should merely 
quash the proceedings or direct any fur- 
ther proceedings to be taken* The record 
seems to mo to be saturated with evidence 
not legally admissible, and I am quite un- 
able to concur with tho Magistrate or the 
Sessions Judge as to the evidential value 
of the statements made by five Police 
officers, who have been relied on as pro- 
ving that Chainsukh and Hukmi are by 
general repute habitual counterfeiters of 
coin. They appear to have been prosecut- 
ed on one occasion only, when they were 
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'<jonvict 0 d of a teohincal offence for which 
an almost nominal sentence was consider- 
ed sufficient. The fact of this conviction, 
however, might account for the diffusion 
•of the rumours unfavourable to the 
character of the parsons so convicted. It 
would certainly serve to account for in- 
formation unfavourable to their character 
Teaching the Police officers. Any person 
caught with counterfeit coin in his posses- 
ision, and desirous of concealing the real 
source from which it came, would hud it 
easy to say that it proceeded from 
•Ohainsukh and Hukmi who had already 
been convicted in anoiiher case. I accept 
this application and set aside the order of 
the Sessions Judge. If the applicants are 
in custody, they must be released. If they 
have furnished security, their bonds and 
those of their sureties are hereby dis- 
charged. 

Order set aside. 


A. I. R. 1915 Allahabad 126. 

Tudball and Piogott, JJ. 

Indar Pal and another — Objectors- Ap- 
pellants 

v. 

Imperial Bank — Deoree-holdor-Respon- 
dent. 


First Appeal No. 239 of 1914, decided 
‘On 19th January, 1915, from the order of 
the 1st Addl. Dist, J., Aligarh. 

(a) Hindu Law-^Deht—Bon impleaded hut 
md>eequently released — Decree against father 
alone — Creditor's position in execution not 
affected hy impleading son. 

Where a son is impleaded as a party to a suit 
brought upon a promissory note executed by 
lain father, but subsequently the claim as 
against him was withdrawn aud the decree is 
passed against the father alone, the creditor 
cannot be put in a worse position as regards the 
execution of his decree than he would have 
occupied if he had not impleaded the son. 

[P. 128, 0. 1.] 

(b) Hindu Law --Decree against father — 
Family property liable —Sons can contest in exe^ 
i^ution the existence and morality of debt. 

In execution of a simple money decree against 
a father, the deoree-holder oan put to sale the 
family property, and the sons are entitled to an 
opportunity of contesting it either on the 
grounds of non-existence of the debt or of Im- 
morality. (28 AIJ. 288 and 3 A.L J. 433, Foil. ; 
18 0al.21 (P.O.) and 22 Mad. 519, Bef.), 

[P. 127, G. 2.] 

Surendra Nath for Appellants. 
Durga GharanBanerji — for Respondents. 

Tudball, J. : — The respondent in this 
appeal is the Official Liquidator of the 


Imperial Bank of Aligarh and this appeal 
arises out of execution proceedings taken 
under a decree obtained by the Bank, on 
24th April, 1910, against one Moti Lai, the 
father of the two appellants, on the basis 
of a pro-note executed by Moti Lai alone. 

The sons were also impleaded as defen- 
dants to the suit but as they were not 
parties to the pm note, the suit as against 
them was withdrawn. 

The family to which Moti Lai belonged 
consisted of himself and the two sons and 
his brother and thus Moti Lai on partition 
would have been onbitled to a l-6th share. 
When the decree was obtained it was put 
into execution and the interest of Moti 
Lai, i.e., l-6th share in certain pijoperty 
was put to sale. 

It was again put into execution as this 
did not satisfy the decree against Moti 
Lai and the deoree-holder sought to put 
the remaining five-sixth share to sale. The 
brother, Babu Lai, and the two sons both 
filed objections. Those of Babu Lai were 
allowed and hiS share released. 

The objections of the two sons were dis- 
allowed and hence the present appeal. 

The ground of objection in the Court 
below, as entered in the petition filed 
jointly by the brother and sons, was 
merely that the attached property belonged 
to the objectors and not to the judgment- 
debtor and was, therefore, not liable to be 
sold. The lower Court’s judgment, how- 
ever, shows that the case presented to it 
was : — 

(1) That there had boon a partition in 
July, 1910, i.e,, just after the Bank's dec- 
ree had been obtained, under which Moti 
Lai had separated, leaving his sons still 
joint with his brother and, therefore, the 
attached property was not liable. 

(2) That the liability of the sons’ share 
wsls res jiidicata, because the Bank after 
making the sons parties to the suit with- 
drew it as against them. 

The Court below held (1) that the alleg- 
ed partition was one collusi vely and fraudu- 
lently made, if at all, to defeat the creditor 
and, therefore, could nob rid the sons of 
their liability for the father’s debt, quoting 
the ruling in Krishnasami Konan v. Rama- 
sami Ayyar (l), and (2) that the rule of 
res judicata did not app\Y in the circum- 
stances of the case. 

In their memorandum of appeal the 
grounds taken are really only three in 
number. The first, fourth and fifth relate 


(1) (1899) 22 Mad. 619a9 M.L.T. 197. 
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jfeo the partition. The seoond and third 
relate to the question of res judicata. The 
‘Sixth is a fresh plea that the debt is not of 
•such a nature as to bind the sons. 

At the first hearing of the appeal it was 
•stated that the pleas as to the partition and 
res judicata would not be pressed, but at a 
subsequent hearing it was stated that the 
plea as to the legal efifeot of the partition 
would not be dropped. Nothing has been 
said on the sixth ground of appeal. 

The plea mainly pressed before us is that 
the decree- holder, not having obtained a 
decree against the sons, is not entitled in 
law to execute his decree against the 
shares of the sons; that if ha wishes to 
make their shares liable he must bring a 
separate suit. 

The other point taken is that Moti Lai 
having separated, the share of the sons is 
no longer liable for the father’s debt and 
there is no sufficient evidence to show that 
the partition was a collusive or colourable 
transaction. In regard to the former the 
present case is very similar to the case of 
Shiam Lai v. GanesJii Lai (2). The facts 
there were that a Hindu father borrowed 
-money on a promissory note which he 
alone executed. A suit was instituted 
against him and his son on the basis of the 
pro-note. It was dismissed as against the 
son on the ground that he was no party to 
the pro-note. It was decreed against the 
father. 

In execution of the decree the family 
property was attached and sold. The son 
thereupon instituted a suit for a declara- 
tion that the decree could not be properly 
•executed against his interest in the family 
property, in view of the fact that the suit 
had been dismissed against him and for 
possession of his share. It was held by a 
Bench of this Court that he was not 
entitled to any such declaration as the 
dismissal of the suit left him in the same 
position as if he had not been impleaded, 
i. e,, it left him liable as a Hindu son to 
pay any debt of his father not shown to 
be tainted with immorality and as the 
►question of immorality had not been rais- 
ed his suit must fail. This ruling was fol- 
lowed by Banerji, J., in Ghhannu Tiwari 
V. Dwarka Kuar (3), Prima facte a decree 
obtained against A cannot be executed by 
'the attachment and sale of property, 
i. e.f if B objects. But the position of a 
.fion in a joint Hindu family is by reason 

(2) (1906) 28 All. 288s 3 A. L. J. 10a 1906 

A.W.N. 33. 

(3) (1906) 3 A.L.J. 433*1906 A.W.N. 137. 


of his pious duty to pay his father s debt 
not incurred for immoral purposes very 
diifferent from that of an ordinary third 
party. In Nanom Babmstn v. Modhun 
Mohin (4), their Lordships of the Privy 
Council say (at page 35); “Destructive as 
it may be of the principle of independeat 
co-parcenary rights in the sons, the deci- 
sions have for some time established the 
principle that the sons cannot set up their 
rights against their father’s alienation for 
an antecedent debt, or against his creditors' 
remedies for their debts, if not tainted with 
immorality,” A creditor having obtained 
a decree against the father, therefore, is 
entitled to put to sale the family property, 

c., the Court can do that which the 
father himself would be empowered to dc 
under the law. The son whose interests 
are threatened is entitled to an opportunity 
of contesting both the factum and the 
nature of the debt, and there is nothing ir 
law to prevent him from coming into Court 
in the execution department and prevent 
ing, if possible, on these two grounds th( 
passing of his interests to the auction 
purchaser. If the points are decided 
against him, the Court in execution cat 
put the property to sale. 

No plea of immorality “or* non exist 
enoe of the debts has been pressed befon 
us, nor indeed is there anything in ihi 
suit itself to raise even a suspicion as tc 
the factum or nature of the debt. 

In regard to the alleged partition be 
tween Moti Lai on the one side and his 
brother and sons on the other, I woulc 
point out that the plea was at first drop 
ped and then revived and that I have nc 
hesitation in holding that if any suet 
partition was formally made, it was onl^ 
a colourable transaction carried througl 
with a view to defraud and defeat the 
Bank. The facts noted in the lowei 
Court’s judgment leave no doubt in mi 
mind on this point. The appellants can 
not be allowed to defeat the respondeni 
in this manner. In this view it is un 
necessary to decide the question whether 
if a bona fide partition had taken place 
the decree-holder would, in execution o 
his decree obtained against the fathe 
alone be able to attach and sell the son* 
separate share or whether it would b 
necessary for him to bring a fresh suit, a 
held in Krishnasami Konan v. Bamasam 
Ayyar (1). I do not wish it to be con 
sidered that I agree with this ruling 


(4) (1886) 13 Cal. 21*13 I.A. 1 (P.O.). 
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There is a good deal perhaps to be said for 
the opposite view, but it is unnecessary 
to decide the point in the view I take of 
the facts. I would dismiss the appeal. 

Piggott, J.: — [ concur generally, though 
I should be disposed to insist more 
strongly than my learned colleague has 
done on the finding against the alleged 
partition. That being found against the 
appellants, the joint family property in 
the hands of the father and his sons 
remains liable, at any rate to the extent 
of their total shares. If execution had 
been taken out in the first instance against 
the shares of the father and the sons, I do 
not see how the sons could have avoided 
execution except on proof of the non- 
existence of the debt or of its being taint- 
ed with immorality. The question is 
whether the creditors are put in a worse 
position in this particular case by reason 
of the fact that thev brought their suit in 
the first instance against the father and 
sons jointly, or by reason of the fact that 
they took out execution in the first 
instance against what they described as 
the father’s share in the joint family pro- 
perty. As to the first point, it seems to 
me that the creditors made a mistake in 
impleading the sons along with the father, 
but recognised that mistake dn time and 
cannot be put in a worse position as 
regards the execution of their decree than 
they would have occupied if they had 
simply sued the father on his unsecured 
debt and obtained a money* decree against 
him as they actually did. With regard to 
the second point, I do not think it can be 
held that the decree-holders, in taking out 
execution against a certain specified share 
as the property of Moti Lai, thereby 
admitted that no other share in the same 
property was capable of attachment in 
execution of their decree. Their^ position 
admits of being stated thus : — “ To the 
extent of a one- sixth share no one will 
deny that this property is liable to 
attachment and sale in execution of our 
decree. We, therefore, try, first of all, 
whether our decree cannot be satisfied by 
the sale of this share.” Finding that the 
decree could not be so satisfied, they 
claimed to proceed against the rest of the 
joint family property. The sons cannot 
defeat this claim, except on grounds 
which could have been successfully plead- 
ed if the share of the father and that of 
the sons had been jointly attached in the 
first instance. I concur in dismissing this 
appeal. 


By the Court : — The order of the 
Court, therefore, is that the appeal is dis- 
missed with costs. 

Appeal dismissed, 

A.I. R. 1915 Allahabad 128. 

^ Eafique, J. 

G, Simpson — Defendant- Applicant 

V. 

E, Plaintiff -Respondent, 

Civil Revn. No. 90 of 1914, decided on 
21st October, 1914, from the decision of 
Small Cause Court J., Dahra Dun,^ dated 
6th April, 1914. 

Tort—JIii^bandnot liable for misappropriation 
by toifot to her master. 

A hu^b'ind is mb liable for the aota of mis- 
approprUtioa oommittod by his wife diicing the 
ooarae of hoc servioa which he had allowed her 
to take up. [P. 128, 0.2] 

Nihal Ghand — for Applicant. 

3f. L, Agarwdla — for Respondent. 

Judgment This is an application in 
revision from a decree of the Small Cause 
Court Judge of Dehra Dun. Mrs. Bach- 
man, the respondent, had employed Mrs. 
Simpson, the wife of the appellant, as 
housekeper to manage the boarding house 
belonging to Mrs. JBaohman. In August 
1913, Mrs. Simpson severed her connec- 
tion with fcho boarding house. Mrs. 
Bachman sued her and her husband for 
the recovery of Rs, 31G-7-0, on the allega- 
tion that Rs. 50 liad been advanced to 
Mrs. Simpson with the consent of her 
husband which had not bean re- paid, and 
the balanoo had been misappropriated by 
Mrs. Simpson during the time that she 
acted as housekeeper. 

The claim was resisted by both the 
defendants. The husband denied his 
liability on the ground that he was not 
liable for any acts of misappropriation of 
his wife. The learned Judge of the Small 
Causo Court decreed the claim against 
both the defendants. He held that the 
husband was liable because he had allow- 
ed his wife to act as house- keeper to Mrs. 
Bachman. Mr. Simpson comes up in revi- 
sion to this Court and contends that he is 
not liable for the sums misappropriated 
by his wife in spite of his having allowed 
her to take up the service of Mrs. Bachman 
as house-keeper. I think that the conten- 
tion for the applicant must prevail. The 
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husband oannot bo made liable lor acts of 
misappropriation of his wife simply be- 
cause he ‘has allbwed her to take up 
service, vide the Law of the Domestic 
Eolations by William Finder Eversley, 
third Edition, page 282, last paragraph. 
With regard to a portion of the claim I 
find that the applicant had undertaken to 
re-pay it, viz., Es. 50, which had been 
advanced to his wife, vide Exhibit 4. The 
application, therefore, prevails]with regard 
to Ea. 296-7-0. I modify the decree of 
the Court below by dismissing the claim 
of the plaintiff to the extent of Es. 296-7-0 
as against Mr. Simpson, defendant No. 2. 
Cfosts of this application are allowed to 
the applicant. 

Decree modified. 


A. 1. R. 1915 Allahabad 129 (1). 

Chamier and Piggott, JJ. 

Bamji and others — Defendants- Appel- 
lants 

v. 

Roman Das — Plaintiff- Eespondent. 

First Appeal No. 107 of 1914, decided 
on 24th November, 1914, from the order 
of the Sub-J., Muttra. 

Civil P. G, (V of 1908), 0. 43, B, 1 — Order 
allowing provisionally application for appoint- 
ment of receiver and calling parties to furnish 
names and other details is not appealable. 

Where on an application for appointment of a 
Receiver the Court made an order in these 
words : — “ I allow the application provisionally 
and call on parties to put in applications 
showing their claims regarding the parson and 
power of the Receiver, and the income, if any, 
that is to be paid by him to the objectors.** 

Held, that as the order does not amount to 
appointment of a Receiver, no appeal lies against 
the order. [P. 129, G. 2.] 

Sunder Lai — for Appellants. 

Gulzari Lai — for Eespondent. 

Judgment : — This is an appeal against 
an order which is said to be an order 
appointing a' Eeceiver, and, therefore, 
appealable under O. XLIII, E. 1, 
Cl. (5). What the Subordinate Judge 
says is this : — “ I allow the application 
provisionally and call on parties to put in 
applications showing their claims regard- 
ing the person and power of the Eeceiver 
and the income, if any, that is to be paid 
by him to the objectors.” It seems to us 
that the Subordinate Judge came to the 
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conclusion that it was a case in which a 
Eeceiver should be appointed, but he did 
not find himself in a position to definitely 
appoint a Eeceiver without further infor- 
mation. The language used is .no doubt 
peculiar ; but it seems to us impossible to 
say that the Subordinate Judge has in 
fact appointed a Eeceiver. His language 
amounts to no more than an expression of 
opinion that a Eeceiver should be appoint- 
ed and a statement that he proposes to 
appoint one. We hold that no appeal lies 
against the order. We, therefore, dismiss 
this appeal and we direct that the costs of 
this appeal be costs in the cause.i 

Appeal dismissed. 


A. I. R. 1915 Allahabad 129 (2). 

Eichards, C. J. and Banerji, J. 

Mohamad Wali Khan — Plaintiff-Ap- 
plicant 

V. 

Mohamad Mohiuddtn Khan and others — 
Defendants-Eespondents. 

Privy Council Appln. No. 28 of 1913, 
decided on the 5fch December, 1914, for 
leave to appeal to His Majesty in Council. 

Civil P. C. {V of 1903), S. 110— Two connected 
first appeals out of same suit disposed of together 
— Permission to appeal to Privy Council granted 
in one other case also fit for permission. 

Two oonneoted first appeals arisiug out of the 
same suit were disposed of by the High Oourt. 
In one of the appeals the High Oourt confirmed 
the decision of the lower Court and in the other 
reversed it. The same question was Involved 
in both the appeals. Leave for appeal to the 
Privy Counoil was given in the one in which 
the High Court had reversed the judgment of 
the Oourt below. 

Held, that under the oiroumstanoes the othex 
case also was a fit one for appeal to His Majesty- 
in- Council. [P. 130, 0. 1.] 

Ahdur Baoof — for Applicant. 

Sunder Lai and Tej Bahadur Sapru — 
Jor Eespondents. 

Judgment i—The value of the subject- 
matter of the suit out of which this appeal 
arises and of the proposed appeal to His 
Majesty in Council exceeds Es. 10,000, 
but this Court affirmed the decree of the 
Court of first instance. We have, there- 
fore, to see whether the case fulfills the 
requirements of 8. 110 of the Code of 
Civil Procedure, or is otherwise a fit one 
for appeal to His Majesty in Council. 
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The question which is involved in appeal 
No. 29 is involved in the proposed appeal. 
Both appeals arise out of the same suit. 
To a large extent at least the decree of 
this Court will be wrong in the event of 
their Lordships of the Privy Council 
differing from the view taken by this 
Court in Appeal No. 29. Wo think, there- 
fore, under the special circumstances of 
this case that we are justified in certify- 
ing that the case is other wise a fit one 
for appeal to His Majesty in Council,” 
and wo so certify. 

Leave qranted. 

A. L R. 1915 Allahabad 130. 

Chamier and Piggott, JJ. 

Kumoar Bahadur — Plaint iff- Appellant 

V. 

Bindraban and another — Defendauts- 
Respondents. 

Second Appeal No. 192 of 1914, decided 
on 15th December, 1914, from tlio deci- 
sion of the Sub- J., Parrukhabad, dated 
3rd November, 1913. 

Limitation Act (IX of lOOS), Art, 120— Suit btf 
reversioner for declaration aoainst tuidow's alie- 
nation is governed by Art. 120. 

A suit for declaration that an alienation by a 
Hindu widow is not binding on the pUintiff, a 
remote reversioner, is governed by Art. of 
the Limitation Act [P. 132, C. 1.] 

The cause of action accrues on the date of 
alienation. [P. 131. G. 2.] 

Tej Bahadur Sapru — for Appellant. 

S. 0. B Liner ji — for Respondents. 

Judgment : — This is a second appeal 
by a plaintiff whose suit for a declaration 
has been dismissed by tlio lower Appellate 
Court as barred by limitation. Dobi Das, 
father of the plaintiffs, had two brothers, 
Jwala Parshad and Prag Das; they lived 
separately. Jwala Porshad died childless, 
leaving a widow, Musamiriat Rukmani. 
This lady, while in possession of the pro- 
perty of her late husband with a Hindu' 
widow’s estate, executed a deed of sale on 
February 12th, 1898, transferring to cer- 
tain persons, who appear as defendants 
Nos. 1 and 2 in the case, a house which 
had belonged to her late husband. By the 
present suit instituted on April 11th, 
1913, the plaintiff sought a declaration 
that this sale-deed was ineffectual as 
against him and enforceable only during 
the life-time of MU Rukmani. He 


impleaded this lady as a defendant, and 
also his own father, Debi Das, and hia 
uncle, Prag Das. Only the defendants- 
vendees contested the suit, no appearance 
being entered by any of the others. Ordi- 
narily the plaintiff would nob be permitt- 
ed to maintain such a suit he nob being 
the nearest reversioner to the estate of 
Jwala Parshad in the presence of his own 
father and uncle. The plaintiff according- 
ly pleaded that Prag Das had collud- 
ed with Mt. Rukmani and with the 
vendees at the time of the sale ; with re- 
ference to Debi Das ho pleaded that the 
latter had long since severed himself from 
all connection with mund me affairs and 
elected to reside in solitude in a certain 
garden. He claimed that a cause of action 
accrued to him on February 13th, 1910, 
the date on which a suit by his father 
or his uucle becamo barred by limi- 
tation under the provisions of Art. 125 
of the first Schedule to the Indian 
Limitation Act (IX of 1908) and that 
his suit was within time under Art. 120 
of tho same Schedule. It may be 
noted that the plaintiff gave his own 
age as thirty years in June or July, 1913, 
so that he attained majority within throe 
years of the execution of the sale deed in 
question. There is, therefore, no ques- 
tion of any extension of period of limita- 
tion on the ground of the plaintiff’s 
minority. 

The learned Subordinate Judge has 
found clear authority, in certain decisions 
of the Madras High Court referred to in 
his judgment, for the proposition that the 
plaintiff’s cause of action accrued to him 
on the date of the execution of tho sale-deed 
of February 12th, 1898, and that the period 
of limitation for the same is that provided 
by Art. 120 of the Schedule to the limita- 
tion Act. Ho lias not, therefore, thought 
it necessary to examine in any detail the 
precise pleadings in this particular case. 
Yet these are sufficient in themselves to 
make tho plaintiff’s position a very difficult 
one, even if the propositions of law con- 
tended for on his behalf are correct. So 
far as his uncle Prag Das is concerned, 
the plaintiff’s allegation that a cause of 
action accrued to him on February 13th, 
1910, will not bear a moment’s examina- 
tion. He says that Prag Das colluded 
with the vendor and vendees at the time 
of this sale, so that he had his cause of 
action complete on that date, or at latest 
on the date on which the faot of Prag Das* 
collusion became known to him. As 
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regards the plaintiff’s father, the point 
may not be quite so clear because the facts 
have nob been gone into. A comparison of 
the plaint and the written statement cer- 
tainly suggests that the parties intended 
to plead, and did in fact plead, that Debi 
Das’ wiblidrawal from all interest in world- 
ly affairs took place prior to the execution 
of the contested sale-deed. The plaintiff 
uses the vague expression “ long since,” 
the defendants, while admitting the cor- 
rectness of the paragniph in the plaint 
regarding Dobi Das’ withdrawal from the 
world, pleaded that the deed in suit had 
l:^en exeouted with the knowledge and in- 
formation of, and in consultation with, 
the plaintiff and his uncle, Prag Das. The 
fact that it would have been useless for 
the vendees to attempt to obtain the con- 
sent of Dobi Das was presupposed by the 
pleadings and the frame of the issues. If 
this fact be admitted, it seems clear that 
the jdaintiff on his own showing had a 
complete cause of action the day on which 
he knew that Prag Das liad wrongfully 
colluded with the vendor and vendees to 
exeoute the salo-deod in suit, Wliebher 
he had a valid cause of action, is, of course, 
quite a different quosbion and one as to 
which we express no opinion ; it is enougli 
to find that it was a cause of action which 
had became barred by time long before 
the institution of tlie present suit. 

When the facts above noticed were 
brought out in the course of arguments 
before us, a strong appeal was made to 
us nob to decide tiie matter on these 
grounds without remitting issues to the 
Courts belovAT, tho point taken being that 
neither of those Courts had considered 
the question of limitation in this particu- 
lar light* We are nob disposed to remit 
issues. It cannot ho said that such a 
question as the date of the retirement of 
Debi Das from all interest in worldly 
affairs, or the precise nature (ff that retire- 
ment, was ever pub in issue on the plead- 
ings. The parties went to trial on the 
admission that tbi^ retirement book place 
so long ago that its iirecise date was quite 
immaterial and practically also on the 
admission that this retirement was so 
effective and complete that Debi Das had 
put himself in such a position that he 
could nob be expected to do anything to 
protect the interests of his son from the 
nefarious schemes of the other defendants. 

Apart from this, as the question of law 
involved was argued before us at length, 
’we tbiuk it right to say that we are not 


prepared to accede to the proposition of 
law on which the plaintiff-appellant’s case 
rests. In the case of an alienation by a 
Hindu widow the person or persons who 
would be entitled at any given moment to 
succeed to the estate of her late husband, 
have a cause of action from the date of the 
alienation and a right to sue under Art* 125 
of tho first Schedule to the Indian 
Limitation Act within twelve years of the 
date of such alienation. The contention 
for the appellant is that their failure to do 
so within twelve years zpso facto creates a 
cause of action for the next reversioner or 
reversioners, which action may be brought 
within a further period of six years under 
Art. 120 of the same Schedule. It would 
fellow that the expiration of this period 
would create a fresh causo of action with a 
further period of limitation for the rever- 
sioner or reversioners one degree further 
removed and so on for tho whole life-time 
of tho widow. No direct authority can be 
quoted for propositions so remarkable. 

The principal cases referred to in argu- 
ment may be noted below: — 

Ram Anund Kunnmr v. Court of Ward^ 
(l) ; Abinasli Chandra Mozumdar v. Ilari- 
noth Shaha (2) , Jhula v. Kanta Prasad 
(3) ; Bhagwanta v. Sukhi^ (4) , Ayyadorai 
Filial V. ^olai Animal (5) ; Govinda Ptllai 
V. Thayammal (6). 

In the first of those, bholr Lordships of 
the Privy Council wore dealing with a 
suit to set aside an adoption, a suit for 
which a period of twelve years from the 
date of the adoption is spocifically provid- 
ed, by whomsoever tlie suit may be brought. 
It is certain, therefore, that when they 
spoke of some act or omission on the part 
of tho nearest reversioner by which the 
latter disabled himself from suing, they 
wore nob thinking of tho reversioners 
merely allowing the proscribed period of 
limitation to run out. In the Allahabad 
caso no quosbion of limitation arose. The 
cases in Abinasli Chandra Mozumdar v. 
Hannath Shaha (2) and Gooinda Pillai v. 
fThayamvial (G) turned on the minority of 
tho plaintiff in each of those exses. The 
truth appears to be that tlie various 
Articles in the Schedule bo the Limitation 


(1) (1881) 6 Cal. 764==H 1. A. 14=80 tj.R.ISSlss 

4 Sar. 195^45 Bom.L.R 73 (r.C.), 

(2) (1905) ;12 Gal. G2 = 9 G.W.N. 25. 

(3) (1887) 9 All 441 = (18S7) A.W.N. 91. 

(4) (1839) 22 All. 433 = 1893 A. W. N. 159 

(F. B.). 

(5) (1901) 24 Mad. 405. 

(6) (1905) 28 Mad. 67 s 14 M.L.J. 209. 
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Act dealing with such suits as the present 
and cognate suits to contest an adoption 
by a widow were framed with special re- 
ference to the provisions of S. 42 of the 
Specific Relief Act (I of 1877). The Sche- 
dule, therefore, made no express provision 
for the rare cases in which a suit like the 
present is permitted to be brought by a 
more remote reversioner by reason of col- 
lusion or wilful default on the part of the 
nearest reversioner, or reversioners. The 
result, no doubt, is that such suit must 
necessarily be referred to Art. 120 of the 
Schedule. It does not follow, however, 
that a remoter reversioner is thereby en- 
titled to sit still and wait for limitation to 
run out against every reversioner nearer 
in degree than himself. An improper 
alienation by a Hindu widow is a wrong 
to the entire body of reversioners, and in 
a sense it affords an immediate cause of 
action to all of them. The reason why 
such action is ordinarily required to be 
brought by the nearest reversioner in de- 
gree and the special cases in which this 
rule may be relaxed, have been pretty 
well settled since the decision of the Privy 
Council in Bam Amind Kunivar v. Court 
of Wards (1). But it is for more remote 
reversioners to be on the watch to safe- 
guard their own interests and when they 
find that no action is being taken by the 
nearest reversioner or reversioners, to in- 
quire into the reasons for such inaction 
and call upon the person or persons entitl- 
ed to do so to protect the interests of the 
whole body of reversioners. For the pur- 
poses of the present case it is quite suffi- 
cient to say that it must lie heavily on the 
plaintiff in a suit like the present to ex- 
plain why ho took no action before the 
period of limitation prescribed for a suit 
by the nearest reversioner had expired. It 
is not necessary for us to go the full length 
of the Madras rulings relied ^ on by the 
learned Subordinate Judge in order to 
arrive at the conclusion that he has right- 
ly dismissed the present suit as time- bar- 
red. So holding we dismiss this appeal 
with costs, including fees on the higher ' 
scale. 

Appeal dismissed. 


A. I. R. 1915 Allahabad 132. 

Eafique, J. 

Deo Dutt Pande and others — Plaintiffs- 
Appellants 

V. 

Kuleshwar Dube and others — Defen- 
dants- Respondents. 

Second Appeal No. 1265 of 1914, decid- 
ed on 12th March, 1915, from the decision 
of the Sessions and Sub-J., Jaunpur, 
dated 2nd June, 1914. 

Tort— Nuisance — Overhanging branches can he 
removed, * 

A party has a right to the removal of the 
branches of a tree, which overhang his house. 
(19 Bom. 420 and 31 Cal. 944,Fo2Z.) [P. 133, 0.1.] 

Harihans Sahai—ior Appellants. 

Muhammad Ishaq Khan — for Respon* 
dents. 

Judgment : — The relevant facts of this 
appeal are as follows : — The plaintiffs- 
appellants are tenants and reside in the 
village of Karao in the district of Jaun- 
pur. To the west of their house is an old 
pipal tree, some of the branches of which 
overhang their house. They instituted 
this suit in the Court of the Munsif of 
Jaunpur against the zemindars of the 
village for an injunction restraining the 
latter from preventing the plaintiffs from 
cutting down the pipal tree and appro- 
priating its timber. The plaintiffs alleged 
that the tree belonged to them and they 
wanted to cut down the branches over- 
hanging their house, but were prevented 
by defendants Nos. 1 and 2. It was fur- 
ther alleged in the plaint that in case the 
plaintiffs failed to prove their title to the 
tree, the defendants should be made to 
cut down the branches overhanging the 
house of the plaintiffs as the tree was old 
and likely to fall down any moment and 
cause damage to them. The claim was 
resisted principally by defondant No. 2, 
who claimed the tree as his and denied 
that it was in a dangerous condition. The 
learned Munsif dismissed the claim, hold- 
ing that the tree belonged to the zemin- 
dars. On appeal the learned Subordinate 
Judge remanded the case under 0. XLI, 
R. 25, Civil Procedure Code, for the trial 
of a fresh issue as to whether the pipal 
tree was dangerous to the plaintiffs and, if 
so, were they entitled to have it cut down. 
The first Court returned a finding against 
the plaintiffs to which objections were 
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taken. The learned, Subordinate Judge 
fligreed with the first Court that the plain- 
tiffs had failed to prove their title to the 
tree as also its dangerous condition, but 
as the tree was an old one and some of its 
branches overhung the house of the plain- 
tiffs, the latter were entitled to have those 
branches out down. The decree of the first 
Court was accordingly modified. As to 
costs the order was that the parties were 
to bear their own costs in both Courts. 
The plaintiffs have preferred a second ap- 
peal to this Court. They say that the 
lower Appellate Court ought to have decid- 
ed the question with regard to the nih 
free also which has grown inside the pipal 
tree. TJjey further urge that under the 
eircumstanoes of the case the'decreo should 
*have been for the removal of the entire 
tree or at least for so much of it as over- 
hangs the house of the plaintiffs. They 
dispute the order of the Court below as to 
costs and contend that costs should have 
been allowed to them. I do not think 
that the first contention of the plaintiffs- 
appellants is maintainable. It was not 
alleged by them that the nih tree overhangs, 
or in any way affects their house. They 
^cannot, therefore, ask for its removal. Nor 
have they made out any case for the re- 
moval of the entire pipal tree. It has 
been found as a fact by both the Courts 
below that the tree in question is not in a 
dangerous state. The lower Appellate 
Court, as a matter of precaution because of 
the old age of the tree, has allowed the 
lopping off of the western branches of the 
tree which overhang the house of the 
plaintiffs. The finding is not that it is in 
a dangerous state, but that at some future 
time the branches which overhang the 
plaintiffs' house might fall down and in- 
jure it or its inmates. The learned Sub- 
ordinate Judge need not have based his 
judgment on that ground at all, as under 
the law the plaintiffs have a right to the 
removal of the branches of the tree which 
Overhang their house, vide Hari Krishna 
Joshi V, Shankar Vithal (1) and Lakshmi 
Narain Banerjee v. Tara Prosanna Baner- 
jee (2). According to the finding of the 
lower Appellate Court the northern 
branches of the tree, by which are presum- 
ably meant the north-western branches, as 
the report of the Amin shows, also over- 
hang the house of the plaintiffs. The latter 
have, therefore, a right to ask for the cut- 


(1) (1895) 19 Bom, 420. 

(2) (1904) 81 Cal. 944 k8 O.W.H. 710. 


ting down of those branches also. The 
appeal, therefore, must prevail as regards 
those branches. As to the last contention 
for the plaintiffs relating to costs, I do not 
think there is any force in it. Substantial 
allegations of the plaintiffs and principal 
reliefs sought by them have been disallow- 
ed. I think that the order of the lower 
Appellate Court with regard to costs was 
a correct order. I, therefore, modify the 
decree of the Court below by directing the 
defendant No. 2 to cut down the north- 
western and western branches of the tree 
in question which overhang the plaintiff's 
house. The rest of the appeal fails and is 
dismissed. I also make no order as to 
costs. 

Appeal partly allowed. 

A. I. R. 1915 Allahabad 133. 

Ohamier and PmaoTT, JJ. 

Bhola Nath — Plaintiff-Appellant 

V, 

Kartik Prasad Pande — Defendant-Res- 
pondent. 

Civil Revn. Petn. No. 132 of 1914, de- 
cided on 14th December, 1914, from the 
decree of the Sub-J., Mirzapur, dated 14th 
May, 1914. 

Civil P. 0, (V of 1908), S. 115--Not grantinff 
reasonable time to furnish security under O, 42 ♦ 
B. 10 is material irregularity. 

Where a notice issued to the appellant to 
show cause why he should not be required to 
furnish security before his appeal was heard, 
does not put the appellant on his guard that the 
seourity must be ready in the event of sufficient 
cause not being shown, the dismissal of the 
appeal on failure to furniteh the security not 
within a time under ordinary oiroumstanoes 
sufficient for him to furnish Is a material irre- 
gularity within the meaning of S. 115 of the 
Civil Procedure Code, 1908. [P. 134, 0. 1.] 

P, L, Banerji — for Appellant. 

W, Wallach — for Respondent. 

Judgment : — This application for revi- 
sion arises out of the following facts. An 
appeal was pending before the Subordinate 
Judge of Mirzapur in which 15th of May, 
1914, was fixed for hearing. On the 29th 
of April, 1914, the respondent applied 
under O. XLI, R. 10, Civil Procedure 
Code, that the appellant might be ordered 
to furnish security for the costs of the 
first Court and of the Appellate Court 
before the appeal was heard. The Sub- 
ordinate Judge passed an English order to 
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the effect that notice should go to the 
appellant to appear before the Court on 
May, the 14th, 1914, and to show cause 
why he should not be required to furnish 
security to the amount of Es. 150 before 
the appeal was allowed. No sufficient 
cause being shown, an order was passed 
requiring security in the sum named to 
be furnished on the following day. This 
order was not complied with and the ap- 
peal was thereupon dismissed without 
having been heard on the merits. There 
had been one irregularity in the proceed- 
ings, in that the vernacular notice issued 
to the appellant was not in accordance 
with the Judge’s English order. It direct- 
ed the appellant to show cause on May 
14th, 1914, why he should not be required 
to furnish security before the appeal was 
heard, and not before the appeal was 
allowed. The apparent object of the Sub- 
ordinate Judge was that the question of 
the application by the respondent in the 
natter of the security should be disposed 
)f in time to ensure the hearing of the 
ippeal on the date fixed, that is to say, on 
!day 15th, 1914. If he had seen fit to 
ssue a notice so worded as to call upon 
ihe appellant either to furnish security 
m the date specified, or to show adequate 
5ause to the contrary, his order would 
lave been unassailable. The notice 'actual- 
y issued, besides being at variance with 
ihe Court’s English order, did not put 
ihe appellant on bis guard that the secu- 
•ity must be ready in Court in the event 
)f sufficient cause not being shown. In 
lis order disposing of the matter, the 
earned Subordinate Judge admits that 
under ordinary circumstances an order 
giving the appellant, who was a resident 
of Benares, only one day in which to fur- 
nish the required security would not have 
been a proper order. He assumes, how- 
ever, that the notice issued by the Court 
was sufficient to give the "appellant warn- 
ing that he must either come to Court 
on the 14th May, 1914, witli his security 
ready, or must be pi’epared to show ado- 
.quate cause against his being required to' 
furnish such security. This contention 
overlooks the fact that the notice issued 
by the Court was not calculated to warn 
the appellant to liave his security ready 
on May, the 14th. We think that the 
proceedings of the Court below were irre- 
gular and the irregularity was a material 
one, the case being a hard one, inasmuch 
as the appeal was dismissed unheard be- 
1 cause of the appellant’s failure to comply 


with an order which, the learned Subordi- 
nate Judge himself admits, was not on the 
face of it an order with which he could 
reasonably have been expected to comply. 
We accept this application, set aside the 
order dismissing the appeal and direct the 
Subordinate Judge to re* admit the appeal 
on to his file of ponding cases and to give 
to the appellant reasonable time, not less 
than one week, within which to comply 
with the order requiring him to furnish 
security. The costs of this application 
will be costs in the suit. 

Order of dismissal set aside. 


A. I. R. 1915 Allahabad 134. 

PlGGOTT, J. 

Emperor — Applicant 

V. 

Paras'^Bam Duhe — Opposite Party. 

Criminal Eevn. Petn. No. 33 of 1915^, 
decided on 28th January, 1915, from the 
order of Addl. Sessions J., Gorakhpur. 

Penal Code iXLV of 1860), 8s. 82. 83, 35 i and 
376 — English Law presumption of inability of 
hoy of 11 committing rape is not applicable %n 
India — It is question of fact. 

The preRumptiou of English Law against fcha 
possibility of the commission of the offence of 
rape by a boy under the ega of 14 years has no 
application in India. Such a question is a 
question of fact only. [P. i:’4, C. 2.] 

Judgment I called for the record of 
this case on examination of the sessions 
statement from the District of Basti for 
the month of November, 1914. One Paras 
Bam, a boy described as being between 12 
and 14 years of age, was charged with 
having committed the offence of rape on 
the person of a little girl about seven years- 
of age. The learned Sessions Judge has 
convicted in the alternative under S. 376 
or S. 354 of the Indian Penal Code, not 
because he was in any doubt as to the 
facts, but because ho considered that there 
was a difficulty as to whether a boy of the 
age of the accused could legally be con- 
victed of the major offence charged. Thei 
presumption of English Law against the 
possibility of the commission of the 
offence of rape by a boy under the age oi 
14 years has no application in this 
country. The law on the subject of in-j 
fancy in connection with criminal liability 
is laid down in Ss. 82 and 83 of the Indian 
Penal Code apd nowhere else. It was a. 
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simple question of fact which the learned 
Sessions Judge had to try, as to whether, 
in the course of the assault perpetrated 
by the accused on the person of this little 
girl, such penetration had been effected as 
is required by law to constitute the offence 
of rape. If the statement of the girl, 
Kolharia, is read in connection with the 
medical evidence, there can be no doubt 
that the offence of rape was committed 
I thought it advisable to place these re- 
marks on record in view of the difficulty 
felt by the Sessions Judge. T do nob pro- 
pose to interfere with the sentence passed 
by him. The question of the proper 
punishment for- an offence of this sort by 
boys of tender age is not an easy one, and 
many Sessions Judges of experience aro of 
opinion that a sentence of whipping only 
is the most appropriate one that can bo 
inflicted in such cases. [ think the accused 
Paras Earn has been somewhat leniently 
dealt with, but interference on the part of 
this Court is not now called for. Lot the 
record be returned. 

Petition rejected. 


A. I. R. 1915 Allahabad 135. 

Chamieb and PinOTT, JJ. 

Ttlah Pandey ami others — Applicants 

v. 

Emperor — Eespondents. 

Criminal Evn. Petn. No. 175 of 1914, 
decided on 22nrl March, 1915, from tho 
order of the Sub-J., Basti, dated 1st 
September, 1914. 

Criminal P. G . (V of 1808). S. 176-No time 
limit for proceeihng under S. 476. 

There is nothirjg in 8. 47G of the Criminal 
Procedure Code which requires a Court to take 
action, if at all, immediately after the conclusion 
of the case in which tho otiences are said to 
have been committed or within any fixed time 
thereafter. (14 T C. 706 and 11,0. 30t», Foil , 
and Case-law Ref ) [F. 136 C l.J 

Ilarnand an Lai and Lahshmi Narayaji 
— for Applicants. 

A, E. Byves — for the Crown. 

Facts : — One Shiv Narain died leav- 
ing Mt, Mohra, a daughter, ML Abbraji, 
a widowed daughter-in-law, and Mt, 
Daulata, the widowed daughter-in-law 
of one of Shiv Narain's brothers. Every 
one of the three applied to the Eevenu© 
Court for mutation in her name. Mt, 


Daulata retired, but Mt, Mohra and 
Mt, Abbraji compromised and agreed that 
Ahbraji’s name should continue for her life 
and after that Mohra’s name should be re- 
corded. Later on, Triloke Pande and others 
collaterals of Shiv Narain, applied to tho 
Eovenue Court objecting to the com- 
promise and the order of the Eevenue 
Court thereon. iVbbraji supported tho 
collaterals. The Eevenue Court referred 
them to the Civil Court. Two suits, one 
by Mohra for ])ossession and tho other by 
Triloke for possession were brought before 
tho Sub- Judge, Triloke's case being that 
Mohra was nob Shiv Narain's daughter. 
Tho Sub- Judge hold that Mohra wat Shiv 
Narain’s daughter and took action under 
S. 476, Criminal Procedure Code, against 
tho applicants for false verifications of 
pleadings and giving false evidence. 

The applicants applied in revision to 
tho High Court. 

Judgment : — Tliis is an application for 
revision of an order of the Subordinate 
Judge of Gorakhpur, under 8. 476 of the 
Code of Criminal Procedure, directing the 
prosecution of the applicants on various 
charges in connection with pleadings 
verified, and evidence given by them, in 
two cases tried by the Subordinate 
Judge, ft appears that one 2It, Mohra 
brought a suit to establish her right to 
certain property as tho daughter of Shiv 
Narain. Tlie applicants and others brought 
anutiier suit against Mt, Mohra for 
possession of property, on tlie ground that 
she was not tho daughter of Sheo Narain. 
The two cases weio tried together, and the 
Subordinate Judge found that Mt, 
Mohra was the daughter of Sheo Narain. 
He waited for a month probably to see 
whether appeals would be filed against, 
his decision, and as soon as the month had 
expired be took proceedings against the 
applicants under S. 476 of the Code of 
Criminal Procedure. On the part of the 
applicjints it is contended that the Sub- 
ordinate Judge had no jurisdiction to take 
'action against thorn a month or more after 
he had disposed of the cases in which the 
offences aro alleged to have been com- 
mittted. We have been referred to 
several decisions on the subject. A Full 
Bench of the Madras High Court (Miller, 
J., dissenting) has hold that tho power 
conferred by S. 476, Criminal Procedure 
Code, can be exercised by the Court only 
in the course of the judicial proceeding or 
at its conclusion or so shortly thereafter 
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as to make it really the continuation of 
the proceedings in the course of which the 
offence was committed or brought to 
notice. See Aiyakannu Pillai v. Emperor 
(1), which followed a previous decision of 
the same Court in Bahimadulla Sahib v. 
Emperor (2)* The Madras High Court 
declined to follow the decision of the 
Bombay High Court in Lakshmidas Lalji^ 
In re (3), in which the learned Judges 
said that they were unable to find any- 
thing in the language of S. 476 making it 
incumbent upon a Court acting under it 
to take action, if at all, within any parti- 
cular period or at any particular time, 
There is also a reported decision to the 
effect that action should not be taken by 
a Court under S. 476 before the close of 
the case in which the offence is brought 
to the notice of the Court. See Emperor 
V. Bustomji Eormusji Tarwalla (4). This 
Court in Girwar Prasad v. Emperor (5) 
declined to follow the decision of the 
Madras High Court referred to above, and 
held that a Munsif had jurisdiction to 
take action under S. 476, 18 months or 
more after the conclusion of the case in 
which the offences were said to have been 
committed, and in Nawal Singh v. Empe- 
ror (6), Mr. Justice Banerji upheld the 
order of a Subordinate Judge passed under 
S. 476 several years after the conclusion 
of the case in which the offences were 
said to have been committed. We agree 
with the view which has hitherto been 
taken by this Court that there is nothing 
in 8. 476 which requires a Court to take 
action, if at all, immediately after the 
oonclusion of the case in which the offen- 
ces are said to have been committed or 
within any fixed time thereafter. Cases 
can easily be imagined where it would be 
impossible or inadvisable to take action 
immediately on the conclusion of the case. 
In the present case the Subordinate Judge 
appears to us to have exercised a wise 
discretion in abstaining from taking action 
against the applicants until he knew that 
no appeal had been filed against his deci- 
sion. It would have been useless to prose- 
cute the applicants for the offences which 


(1) (1909) 1 1. C. 697»=32 Mad. 49*9 Or. L. J. 

41 (F.B). 

(2) (1908) 81 Mad. 140*17 M. L. J. 584a 

7 Or. L. J. 64. 

(3) (1908) 82 Bom. 184*10 Bom. L. K. 28. 

(4) (1902) 4 Bom. L. R. 778. 

(6) (1909) 1 I.O. 806*9 Or. L. J. 219. 

(6) (1912) 14 I. 0. 766= 34 All. 893=13 Or. 
L. J. 802. 


they are supposed to have committed, if 
there had been an appeal in the case and 
the District Judge had held that Musam- 
mat Mohra was not the daughter of Sheo 
Narain. Wo express no opinion on 
the merits of the case or on the advisabi- 
lity of the prosecution which has been 
ordered. In our opinion the Subordinate 
Judge had jurisdiction to direct the prose- 
cution of the applicants and wo have, 
therefore, no power to interfere with his 
order. The application is dismissed with 
costs, including fees in this Court on the 
higher scale. 

Application dismissed. 


A. I. R. 1915 Allahabad i 136. 

PIGOTT, J. 

Mt. Diilari and another — Plaintiffs- 
Appellants 

V. 

Lai Bahadur Singh — Defendant-Res- 
pondent. 

Second Appeal No. 1499 of 1913, decid- 
ed on 18bli January, 1915, from the deci- 
sion of the Dist. J., Benares, dated 18bh 
August, 1913. 

Transfer of Property Act {V of 18S2), S, 00— 
Condition not to redeem for 59 years is no clog on 
equity of redemption. 

Where a mortgage -deed ensured to the mort- 
gagee posBesslon for 59 years before the mort- 
gagor was entitled to redeem . 

Held^ that the mortgage could not be redeem- 
ed before the expiration of that period. 

[P. 137, 0. 1.] 

Ilarnandan Prasad — for Appellants. 

J. JV. Sen — for Respondent. 

Judgment: — This was a suit for re- 
demption of a usufructuary mortgage, 
dated March 14th, 1898. The suit was 
instituted on the 19bh of July, 1912. It 
has been dismissed by the District Judge, 
on the ground that it was premature as 
the terms of the deed provided for redemp- 
tion only after the expiration of a period 
of 59 years. The first point taken in 
appeal is that the plaintiffs were entitled 
to redeem before the expiry of the term, 
because the defendant had himself broken 
an important stipulation in the contract 
by neglecting to pay the sum of Rs. 75 
due to one Batore, who was a usufructuary 
mortgagee of a portion of the land in suit. 
This plea was not very clearly taken in 
the memorandum of appeal, but it was 
based in argument on the case of Ohhatku 
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JRai V. Baldeo Shukul (1). I so far accepfc- 
'Od this contention as to remand two 
issues to the Court below in regard to the 
position of Batore and to the paying off 
of his prior mortgage. The findings re- 
turned dispose of the appellants’ conten- 
tion on this point, as it was found that 
Batore was in possession as mortgagee 
until he was redeemed by the defendant 
in accordance with the stipulation in the 
deed now in suit. The second plea raised 
is that the deed in suit does not in terms 
preclude redemption prior to the e^gpira- 
bion of the period of 59 years. I have 
read the deed. It appears to mo to bo so 
drafted as to ensure to the mortgagee pos- 
session for 59 years before the mortgagor 
is entitled to redeem. The third plea 
^aken is that it lay on the defendant to 
prove that the transaction was fair and 
bona fide. According to the pleadings in 
the Court of first instance it was alleged 
that the original mortgagor, Mc. Nanka, 
was induced to sign the deed in 
suit fraudulently in ignoranop of the fact 
that the term of 59 years was entered 
within which the mortgage could not be 
redeemed. The District Judge has found 
that the executant of the deed was not a 
pardanashin lady and he refers to the fact 
that she appeared personally before the 
Sub-Registrar at the time when the deed 
was registered. In argument before me 
stress has been laid on the fact that the 
mortgagor was a tenant of the mortgagee. 
It was not the plaintiffs’ case that the 
mortgagor did understand the stipulation 
in the deed which allowed the mortgagee 
possession for a period of 59 years, but that 
her assent to the same was induced by 
undue influence. This case, therefore, can- 
not bo brought within the terms of S. 16 
of the Indian Contract Act, IX of 1872; 
nor should I be prepared to hold that the 
relations between tenants-at-fixed-rates 
and zemindars in the eastern districts of 
these provinces are presumably such that 
the latter are in a position to dominate 
the will of the former. Evidence w^s 
given in the case both by the mortgagor 
and by the mortgagee, and in view of the 
finding of the lower Appellate Court 
against the plea of fraud set up in the 
plaint, I do not think the plaintiff can 
‘Claim to have the stipulation postponing 
redemption for a period of 59 years set 
aside, merely on the argument that it 
^appears under the circumstances somewhat 


(1) (1912) 12 I. 0. 840«34 All. 659, 


onerous. This appeal, therefore, fails and 
I dismiss it with costs, including fees on 
the higher scale. 

Appeal dismissed. 

A. I. R. 1915 Allahabad 137. 

PiGGOTT, J. 

Audendra Partap Singh Sahai — Appli- 
cant 

V. 

Daman Singh and others — Opposite 
Parties. 

Criminal Eevn. No. 240 of 1915, decid- 
ed on 19bh May, 1915, from an order of the 
Magt., Basti. 

Criminal P, C., {V of 1898), S. 
stream of Ohaqra divided Fyzahad and Basti 
Districts ^Dispute of land between two channels 
of Qhagra — Deep stream towards Fytabad’^Basii 
Magistrate competent to take cognizance. 

The deep stream of the river Ghagra, as it 
exists at any given point, forms the boundary 
line between the Distriot of Fyzabad in the 
Province of Oudh and the Di^riot of Basti in 
the Province of Agra. [P. 138, 0. 1.] 

A dispute arose about a pieoe of land situated 
between the two distlnot channels of the river 
Ghagra between the Distriot of Fyzabad and the 
Distriot of Basti and the channel which was 
towards the Fyzabad side was found to be the 
deep stream of the river. 

Held, that the Magistrate of Basti had juris- 
diction to take oognizanoo of the dispute under 
8. 145 of the Criminal Procedure Code. 

[P. 137, 0. 2 & P. 138, 0. 2.] 

Satya Ghander Mukerjee — for Appli- 
cant. 

S, 0. Danerji — for Opposite Parties. 

Judgment: — This is an application in 
revision arising out of a riparian dispute. 
The river Ghagra flows between the Dis- 
trict of Fyzabad in the Province of Oudh 
and the Distriot of Basti in the Gorakh- 
pur Division in the Province of Agra. It 
appears that at a certain point between 
these two districts the river divides into 
two distinct channels, northern and 
southern, leaving an island of alluvial soil 
between the two. A dispute having broken 
out between the proprietors of villages 
situated respectively on the Basti side 
and on the Fyzabad side of the river with 
regard to possession of a portion of this 
alluvial land, a Magistrate of the first class 
exercising jurisdiction in the Distriot of 
Basti took cognizance of the dispute 
under S. 145 of the Code of Criminal Pro- 
cedure, and after issuing notice to the 
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parties and conducting a formal inquiry 
has passed certain orders. The point 
taken in the application before me, and 
the only point with which I have to deal, 
is that the Magistrate’s proceedings were 
without jurisdiction because the land in 
dispute was situated in, and formed part 
of, the Fyzabad District. The first ques- 
tion is as to the criterion to bo applied. 
The Magistrate has discussed this point, 
and in reliance on the statements made by 
the parties before him and also on the 
records of custom found by him in the 
village papers, he has held that the deep 
stream of the river Ghagra, as it exists at 
any given point, forms the boundary lino 
between the Districts of Fyzabad and 
Basti. In this I have no doubt tliat the 
Magistrate was right. The reasons given 
by him for his decision may be confirmed 
and strengthened by another considera- 
tion. The boundary in question is not 
merely between two districts, but be- 
tween two provinces. In a case which 
came before mo in the Judicial Commis- 
sioner’s Court, in liucknow the same ques- 
tion was raised. 1 was referred to a noti- 
fication of the Governor General in 
Council fixing the deep stream of the 
river Ghagra as the boundary between 
the Province of Oudh and what is now 
the Province of Agra at this point. I 
have mislaid the reference for the moment, 
but my recollection is clear as to the fact. 
The next question is whether according to 
this rule the land in dispute is in tact 
situated in the District of Basti. The 
Magistrate had to determine on which 
side of this land the deep stream of the 
river is situated. In other words, he had 
to determine whether the northern or the 
southern of the two streams, of which I 
have already spoken, could most appro- 
priately be described as the deep stream of 
the river. He seems to have gone into 
this matter carefully and to have based 
his decision in part on the evidence offered 
before him, and in part on his own obser- 
vations in the course of two local inspec- 
tions, during which he visited the two 
streams and the alluvial land between 
them at points separated by an interval 
of about two miles. The conclusion he 
has arrived at is that the southern stream 
represents the deep stream of the river. I 
am not sure how far I should be justified 
in any case in reconsidering this point on 
the present application for revision, but I 
am content to say that I find no sufficient 
reason for dissenting from the conclusion 


arrived at by the Magistrate. The main 
point taken in argument before me against 
that conclusion seems to be that it was 
arrived at without taking specific measure- 
ments of the ‘depth of the two streams, 
and indeed after an admission that the 
Magistrate had found it impossible to take 
such measurements, at any rate on the 
occasion on which he inspected the two 
streams at points immediately to the 
north and south of the land in dispute. 
As a matter of fact the question, which of 
two such streams may fairly bo regarded 
as the deep stream of the river, is one to 
be decided on an inspection of the two 
streams along their entire sejiarate course, 
and on a considei'ation of the appeai^nce 
and circumstances of the two streams as a 
whole, including, of course, the question 
of the depth of each of the streams at 
various points. I gather from the Magis- 
trate’s order that what really settled tho 
([uestion to his mind was his inspection of 
the two streams at a point two miles fur- 
ther up streams from the laud in dispute. 
Ho there found that the northern stream 
was fordable and was being easily crossed 
by people on foot whereas boats were 
lying along tho southern stream. This is 
in elfoct a finding, though not based on 
respective specific measuremenfes as to the 
depth of the two streams at this point. 
For the reasons given, I find no good 
cause for interference and dismiss this 
application. 

Application dismissed, 


A. I. R. 1915 Allahabad 138. 

Ohamier and Pkkiott, JJ. 

Mallah — -Defendant- Appellant 

V. 

Behari and another — Plaintiffs-Kes- 
pondents. 

^First Appeal No. 117 of 1914, decided 
on 10th February, 1915, from an order of 
the Isb Addl. Dist. J., Aligarh, dated 29th 
April, 1914. 

(a^ Adverse possession— Co-s/iarer — Burden of 
proof of assertion of adverse title is on person^ 
alleqinq to rebut presumption in favour of co- 
sharer. 

In a suit for possession by one oo-sharor' 
against another the plainti^ is entitled in the 
first instanoe to rely on the presumption that 
the possession of the defendant was on behl! of 
the plaintiff. It Ilea upon the defendant tov 
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prove that he set up an adverse title to the 
plaintiff’s share to the knowledge of the plaintiff 
for more than 12 years before the suit. 

[P. 139, C. 1.] 

(b) Adverse possession'— Co-sharer — Ouster can- 
not he presumed from non*receipt of profits. 

The fact that the plaintiff who was a oo- 
shurer did not receive profits for many years 
alone does not raise a presumption of his 
ouster. (29 Bom. 300, Dist ). [P. 139, C. 2.] 

Mohan Lai Sandal — for Appellant. 

Tej Bahadur Sapru — for Eespondonts. 

Judgment : — This is an appeal against 
an order of the First Additional Judge of 
Aligarh remanding for trial on the merits 
a suit whicli had been dismissed as 
barred by limitation by the Munsif ot 
Bulamdshahr. The plaintiffs and the 
defendant were co-sharers in an occupancy 
holding. The plaintiffs brought this suit 
for recovery of Es. 189-6-0 on account of 
profits of their share for the years 1318 
to 1321 Fa'iU, on the allegation that the 
defendant had wrongfully , taken posses- 
sion of the entire holding and refused to 
give the plaintifi’s any portion of the 
profits. The Munsif found that the plain- 
tiffs had failed to prove possession or 
enjoyment of profits within 12 years of 
the suit. On appeal the Additional Judge 
held that as the plaintiffs and the defen- 
dant had been admittedly joint occupancy 
tenants of the land, it was for the defen- 
dant to prove that he had ousted the 
plaintiffs from their share. In appeal it 
is contended that this view of the law is 
erroneous. In Ahmad Baza Khan v. 
Bam Lai (1), decided on the IGth of 
December, 1914, wo held that in a case 
of this kind the plaintiffs are entitled 
in the first iostanco to rely on the pre- 
sumption that possession was held by the 
defendant on behalf of the plaintiff's, and 
that it lay upon the defendant to prove 
that he had set up an adverse title to the 
plaintiff'’s share to the knowledge of the 
plaintiffs for more than 12 years before 
suit. In the present case the defendant 
failed to prove this. It is urged that our 
decision in the case cited recognises thak 
there may^ be cases of exceptional nature 
in which ouster may be presumed, and wo 
are referred to the case of Cfanqadhar v. 
Parash Bam (2) on this point. Wo are 
asked to presume that the defendant 
ousted the plaintiffs from their share 
more than 12 years before this suit. In 
the Bombay case the lower Appellate 

(1) (1915) 26 I. 0. 922. 

(2) (1905) 29 Bom. 800=7 Bom. L. R. 252. 


Court had held in effect on the facts that 
there had been an ouster, and the BKgh 
Court said that it was impossible for 
them to hold that there was no evidence 
of such ouster. They, therefore, dismissed 
the appeal. But in the present case the 
Additional Judge has declined to presume 
that there was an ouster of the plaintiffs, 
and we are not prepared to hold as a 
matter of law that ouster should be pre- 
sumed in the present case. All that is 
known is that for many years the plain- 
tiffs did not receive the profits of their 
share. In our opinion the view taken by 
the Additional Judge was correct. We 
dismiss this appeal with costs. 

A. I. R. 1915 Allahabad 139. 

ErCHAEDS, C. J. AND BANEE.TI, J. 

Mst. Phul Koer — Plaintiff- Appellant 

V. 

Hashmat Ullah Khan — Opposite Party- 
Eospondent. 

First Appeal No. 12 of 1915, decided on- 
13th May, 1915, from an order of the 
Bub. J., Aligarh, dated 24th October, 
1914. 

Civil P. C , iV of 1908), 0 9, R. 9 and 0. 17, 
R 2 —PlaintijJ and pleader remaininq absent on 
adjourned hearing suit should be dismissed in 
default and not proceeded on merits. 

• Wher.3 neither the plaintiff nor hia Pleader 
appears on a day to which the hearing of a euife 
has been adjourned, the Court must make an 
order under 0, IX, K. 8 and it is not entitled to 
proceed to decide the suit on the merits. 

[P. HO, C, 1.] 

L. B. Dnhe — for Appellant. 

6r. L, Agaiwala — for Eespondont. 

Judgment : — This is an appeal against 
an order refusing to entertain an appli- 
cation under 0. IX, E. 9, of the Code of 
Civil Procodiiro. The facts are as follows. 
The suit was a suit to recover a large sum 
alleged to be due on foot of two mort- 
gages. One of the pleas raised by the 
defendant was that the plaintiff had not 
obtained a Succession Oeitificate to collect 
the debts. There seems to have been 
unavoidable delay in obtaining the certifi- 
cate for which the plaintiff was not 
responsible, and the Court after hearing 
witnesses had allowed the plaintiff' time 
to obtain a certificate on a number of 
occasions. Finally the 17th of July, 1914 
was fixed. On that day neither the 
plaintiff nor the plaintiff’s Pleaders 
appeared. The Court proceeded to decide 
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“the case on the merits. It found that 
the bond was duly executed, that the 
amount was duo but that the Succession 
Certificate not having been obtained, the 
plaintiff was not entitled to succeed. The 
Court made a decree dismissing the suit 
with costs. The plaintiff then made an 
application under O. IX, B. 9. The 
learned Subordinate Judge was of opinion 
that O. IX, B. 9, did not apply and dis- 
missed the application with costs. It is 
from this order that the present appeal is 
taken. Order XVII, B. 2, provides as 
follows : “ Where, on any day to which 
the hearing of the suit is adjourned, the 
parties or any of them fail to appear, the 
Court may proceed to dispose of the suit 
in one of the modes directed in that 
behalf by 0. IX, or 1 make 'such other order 
as it thinks fit.” In our opinion if the 
Court intends to dispose of the case 
where neither the plaintiff, nor the 
Pleader, appears on a day to which the 
hearing of the suit has been adjourned, it 
must make an order under O. IX, B. 8. 
It is not entitled to proceed to decide the 
suit on the merits. It is contended that 
the concluding words of the rule “ or 
make such order as it thinks fit ” entitle 
the Court to decide the case. We do not 
think that this is the true construction 
of these words. In the very next rule 
where it is intended that the Court shoul(J 
decide the suit, the words used are diffe- 
rent. The Court is directed to “ proceed 
to decide the suit forthwith.” In our 
opinion, therefore the Court below ought 
not to have decided the suit on the merits 
but ought, if it did not intend to give the 
plaintiff or her Pleader any other oppor- 
tunity of appearing, to have dismissed the 
suit for ” default of appearance.” Had it 
done so, the plaintiff would have had a 
right to make an application under 0. IX, 
E. 9, and that application would have 
been decided on its merits. It is con- 
tended on behalf of the respondents that 
the Court, rightly or wrongly, having 
made a decree, the proper remedy was to 
appeal from the decree. There is con- 
siderable force in this argument. We 
find, however, that when the application 
was made to the Court below, the appli- 
cant asked that the application should be 
treated as an application for a review of 
judgment. We think under the peculiar 
circumstances of this case and having 
Tegard to the fact that the decree of the 
Court below was not justified by law, it 
ought to have treated the application as 


one for a review of judgment, particularly 
when the plaintiff's Pleader asked that 
that should be done. We think the justice 
of the present case will be met by sending 
back the case to the Court below with 
directions to treat the application as one 
for review of judgment. It is stated that 
there is already pending an application 
for a review of judgment in the Court 
below. If this be the case, the Court can 
put up both matters and dispose of them 
at the same time. We accordingly allow 
the appeal, set aside the order appealed 
from and remand the case with directions 
to the Court below to readmit the 
application and treat it as one for 
review of judgment. We make no^ order 
as to costs. 

Appeal allowed, 

A. I. R. 1915 Allahabad 140. 

Banerji, J. 

Dina — Defendant No. l-Appellant 

V. 

Harkishen Das and others — Plaintiff 
and Defendants 2 and S-Eespondents. 

Second Appeal No. 345 of 1914, decided 
on 9th February, 1915, from the decision 
of the Dist. J., Benares, dated 2l8t 
February, 1914. 

(a) Agra Tenancy Act (II of 1901), 8s, 57(b) 
177 — In suit for ejectment for converting land to 
non agricultural 'purpose appeal lies to District 
Judge, 

Where the plaiatifE sought to ejoot the defen- 
dants In the Revenue Court on the ground that 
they had oommltted aots Inoonqistent with the 
purpose for which the land had been leased. 

Held, that an appeal lay to the District Judge. 
(1 I. C. 161 Dist.) [P. Ul, 0. 2.] 

(b) Agra Tenancy Act (II of 1901), 8. 57 (6) — 
Using portion for brick kilns is conversion to 
non- agricultural purpose -^Tenant is liable to be 
ejected from whole. 

Where a land was let for agrloultural pur- 
poses and the lessee oonverted a portion of the 
land into brickfield : 

' Held, that the conversion was clearly an act 
detrimental to the land and was inconsistent 
with the purpose for which it was let and that 
the lessee was liable to be ejected from the 
entire holding and not from the portion only. 

[P. 141, C. 2 & P. 142, C. 1.] 

Braj Nath Vyas — for Appellauti. 

Parmeshwar Dayal for Gokul Prasad — 
for Eespoudents. 

Judgment : — The plaintiff-respondent 
granted a perpetual lease to the appellanti 
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in respect of fourteen plots of land cover- 
ing an area of 12'54 acres. The appellant 
sublet two of these plots, the area of which 
is 1*58 acres, to the defendants Nos. 2 and 
3 for the purpose of making bricks and 
setting up brick-kilns. The defendants 
Nos, 2 and 3 converted these plots into a 
brick-field, and thereupon the suit out of 
which this appeal has arisen was brought 
by the plaintiff against all the defendants 
for their ejectment from the entire holding, 
on the ground that the defendants had done 
an act detrimental to the land in the hold- 
ing and inconsistent wifeh the purpose for 
which it had been let. The suit purported 
to be one under S. 57, Cl. (5), of the 
Agra ffenanoy Act. The Court of first 
instance decreed the claim for ejectment, 
but ordered the defendant appellant to pay 
compensation to the plaintiff and directed 
that upon payment of compensation eject- 
ment shall not take place. On appeal the 
learned District Judge affirmed .the decree 
for ejectment, but gave the defendant-appel- 
lant liberty to remove the brick-kilns, and 
restore the land to the condition in which 
it was before it had been converted into a 
brick-field. The defendant No. 1 has i)re- 
ferred this appeal. The first contention 
put forward on his behalf is that the appeal 
from the decree of the Court of first in- 
stance did not lie to the District Judge but 
lay to the Commissioner. This contention 
is, in my opinion, untenable. As I have 
said above, the suit was brought on the 
ground that by reason of the defendant 
having done an act detrimental to the land 
in his holding and inconsistent with the 
purpose for which it was let, he had render- 
ed himself liable to ejectment under S. 57, 
Cl. (6). A suit for ejectment on one of 
the grounds specified in Cl. (6) of S. 57 
is one of the suits mentioned in group B 
of the fourth Schedule to the Tenancy Act 
and on appeal from the decree in such a 
suit lies to the District Judge. In a suit 
of this description the sub- lessees from 
the tenant should, as provided in S. 64 of 
the Act, be joined as parties, so that the 
circumstance of the sub- lessees being made 
defendants to the suit did not alter its 
nature. It was not a suit on the ground 
that the tenant had sub-let in contraven- 
tion of the provisions of the Act and did 
not come within the purview of Cl, {d) 
of S. 57* The learned Vakil for the appel- 
lant has referred to the ruling in Lachman 
Das V. Nabt Bax (l). That case has, in 


(1) (1909) 1 I. 0. 161»81 All. 109, 


my opinion, no application to the present, 
inasmuch as it was held in that case that 
it was a suit in which the land-holder sued 
for ejectment of the tenant and his sub- 
tenants on the ground mentioned in Cl. 
(d) of S. 57 and was a suit under S. 31 (2), 
an appeal from a decree in which lay to 
the Commissioner. The present case, as I 
have said above, is a case in which the 
plaintiff sought to eject the defendants on 
the ground that they had committed the 
acts mentioned in Cl. (5) of S. 57. The 
appeal, therefore, lay to the District 
Judge. 

The next contention on behalf of the 
appellant is that the defendants have done 
nothing detrimental to the holding or in- 
consistent with the purpose for which 
the land was let and that the lease granted 
to the defendant appellant was not a lease 
for agricultural purposes but permitted 
the defendant to build on the land and do 
anv other act he liked in regard to it. 
This contention, which was also raised in 
the Court below, has, in my opinion, been 
rightly repelled by that Court. From the 
terms of the lease it appears that it was 
taken for agricultural purposes. In the 
preamble of the lease it is stated that the 
defendant had asked that he should be 
given a right to cultivate the land, so that 
the main object of the letting was agricul- 
tural. No doubt the tenant was permitted 
to sink wells or make constructions on the 
land, but these apparently were ancillary 
to the main object of the tenancy, viz,^ 
agriculture. The buildings which might 
be erected were apparently buildings for 
keeping cattle or implements of husbandry. 
Using a part of the land as a brick-field 
was clearly an act detrimental to the land 
for agricultural purposes and inconsistent 
with the purpose for which the land was 
let. The appellant, therefore, in granting 
a sub-lease for the making of bricks com- 
mitted an act detrimental to the land 
leased out to him and became liable to 
ejectment from his holding. The learned 
Judge has allowed the defendant to restore 
the land to its original condition and has 
provided in the decree that if this be done, 
the decree shall not bo executed for his 
ejectment. This he has done in exercise 
of the powers vested in him by S. 65. It 
is urged that the omission to restore the 
land sub-let to the defendants Nos. 2 and 3 
to its former condition should entail the 
ejectment of the appellant from that por- 
tion of his holding only and not from the 
entire holding. I cannot agree with this 
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•contention. Under S. 67, 01. (6), a 

tenant is liable to ejeotmentifrom his hold- 
ing on the ground of any act or omission 
detrimental to the land in that holding. 
If any such act is done in respect of a part 
of the holding, he is liable to ejectment 
from the entire holding and not from that 
portion only. As the holding was one 
entire holding for which a lump sum was 
to bo paid as rent, ‘the Court could not 
order the appellant’s ejectment from a 
portion only of the holding and apportion 
the rent, thereby substituting a different 
contract of tenancy for that into which 
the parties had entered. I accordingly 
‘dismiss the appeal with costs, including 
fees on the liigher scale, but extend the 
time for restoring the land to its former 
condition to four months from this date. 

Appeal (lismused, 

A. I. R. 1915 Allahabad 142. 

Etchakds, C. J. and Tudbvll, J. 

Marram Khan and another — Plairitiffs- 
Appellants 

V. 

Sakhawat Khan and others — Defen- 
dants-Eespondents. 

Second Appeal No. 826 of 1914, decided 
on 26th May, 1915, from a decision of the 
Dist. J., Azamgarh, dated 3 7th March, 
1913. 

Pre-emption— -Wajih-icl-arz — Giving right of 
pre-emphmi in case of mortgage right is not 
enforceable in case of simple mortgage. 

Where a olaiiso in the' Wajib-ul-ars of 1875 
gave a right of pre-emption in the cade of 
t* rehan ’* (mortgago) : 

jETeZd, that the right could rot be exercised if 
the transaction was a simple mortgage as 
defined in the Transfer of Property Acg of 1882 . 

[P. 142, C. 2.] 

Abdul Baoof — for Appellants. 

S. N. Sen — for Eespondents. 

Judgment: — This appeal arises out of 
a suit for pre-emption. The plaintiffs 
alleged that the transaction between the 
defendants was in reality a usufructuary 
mortgage dressed up in the guise of a 
simple mortgage, so as to defeat their 
right of pre-emption. They went on 
further to say that even if the Court 
found that the transaction was a simple 
mortgage, they had a right to be substi- 
tuted in the mortgage. The lower Appel- 
late Court has found as a matter of fact 
.that the transaction was a simple mort- 


gage, and this finding is binding upon us 
in second appeal. 

It is contended, however, on behalf of 
the appellants that even on this finding 
the plaintiffs are entitled to pre-empt the 
mortgage. We shall assume for the pur- 
poses of the present appeal that some 
right of pre-emption does exist. We shall 
also assume that this right of pre-emption 
extends to the case of a usufructuary mort- 
gage. The question remains, have the 
plaintiffs satisfactorily proved the exis- 
tence of a custom applying to the case 
of a simple mortgage ? The evidence in 
support consists of an extract from the 
wajih-ul-arz of 1876. This entry records 
rights of pre-emption in the case of sale, 
mortgage and conditional sale. With re- 
gard to mortgage the expression used is 
“ rehan ”. At the present time no doubt 
this expression is capable of including any 
transaction which is ji “ mortgage ” with- 
in the meaning of the Transfer of Property 
Act , hut it is an expression which would 
heave been harldy appropriate to a simple 
mortgage in the year 1875. It is an ex- 
pression which most people would under- 
stand when used by villagers as meaning 
a usufructuary mortgage Tliat this is 
not an unreasonable view of the case is 
clearly shown by what liapponed in the 
Court below. All the arguments and the 
evidence centred round the question 
whether the transaction was a simple 
mortgage or a usufiaictuary mortga,g 0 . 
This was the only point argued in the 
Court below, and it seems as if it were 
tlioro conceded that unless the Court held 
the transaction to lie a usufructuary 
mortgage, the plaintiffs had no case. In 
our opinion the jilaintiffs failed to prove, 
by the evidence they adduced, the exis- 
tence of a custom entitling pre-emption 
in the case of a simple mortgage. 

The appeal fails and is dismissed with 
costs. 

^ A^fpeal dismissed. 
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KiCHAKDS, C. J. AND TUDBALL. J. 

JDin Dayal — Defend ant- Appellant 
V. 

Bamdhan (Plaintiff) and another (De- 
‘fendants!)-E 0 spondents. 

Firgt Appeal No. 225 of 1913, decided 
on 9th February, 1915, from an order of 
the J., Azamgarh, dated 3ist July, 1913. 

(a) Pre'Bmption — Burden of proof of existence 
of custom and also existence of right aqaimst 
co-sharer on plaintiff — W Sk}ih-\i\-a,tz of doubtful 
meaning is not sufficient. 

In a suit for pro-omption against anothor co- 
sharer it lies upon the plaintiff to prove not only 
that atoustom of pro-emption exists, but that 
there is a custom under which he has a right to 
pre-empt as against another co-sharer, 

LP. 143, 0. 1.] 

Therefore, in such a case the mete production 
of an entry in a wajib-ul-are the moaning of 
which ia more than doubtful, is not suffioient 
to discharge the onus which lies on the 
plaintiff. [P. 143, 0. 2.] 

(b) Pre-emption — Wajth-ul-arz — Construction 
— Words “ karibi and baidi *’ are ambiguous. 

The expressions karihi and haidi are ambigu- 
ous expressions and they may refer to nearness 
or distance in space or nearness or distance in 
relationship. fP. 143, C. 2.] 

Iqhal Ahmad — for Appellant. 

Hamilton — for Bespondonts. 

Judgment: — This appeal arises out of a 
suit for pre-emption. T^ho plaintiff and the 
Vt 3 nde 0 are both co-shavors and the former 
stated in liis evidence that ho was also a 
relation An entry in the wapib-iil-arz 
records a right of pre-emption first in the 
hissadar karihi and then ki^sadar haidi. 
It appears that at one time tlieio wero a 
number of sub- divisions of tlie maluil 
which have now ceased to exist. Tlio 
Court of first instance dismissed tlie plain- 
tiff’s suit, holding tliat a custom giving 
the plaintiff a preferential right over tlio 
defendant was not proved. The lower 
Appellate Court levorsod the decree of the 
Court of first instance and remanded the 
case. Tlio vondoo comes hei’e in appeal. ' 

We think that the decree of the Court 
of first instance was correct and onglit to 
be restored. It lay upon the plaintiff to 
prove not only that a custom of pre-omp- 
.tion existed, but that there was a custom 
under which he had a right to pre-empt 
as against another oo- sharer. The only 
evidence he adduced was the extract from 
the wajib-ul-arz. This extract contains the 
' expressions “ karihi ” and “ haidi They 


are ambiguous expressions which may re 
fer to nearness or distance in space, O] 
nearness or distance in relationship. The 
opening paragraph of the plaintiff's own 
plaint would seem to show that he then 
attributed the meaning of “ space” to the 
expressions and not that of “relationship”. 
The written statement of the defendant 
shows that ho also attributed this meaning 
to the expressions. In our opinion it can- 
not be said that the plaintiff by produc- 
tion of an entry, the moaning of which 
was more than doubtful, discharged the 
onus which lay upon him. 

We allow the appeal, set aside the ordc) 
of the Court below and restore the decree 
of the Court of first instance with costs ir 
all Courts. 

Appeal alloived. 


A. I. R. 1915 Allahabad 143 (2). 

Baner.ji, j. 

TaJaimand Sinqh and others — Plain- 
tiffs- Appellants 

V. 

Gohind Sinjh oauI others — Defendants- 
Eespon dents* 

Civil Eevn. Petn. No. 17 of 1915, 
decided on 19th April, 1915, from an order 
of the Small Cause Court J., Azamgarh, 
dated 3rd November, 1914* 

Provincial Small Cause Courts Act (IX of 
1887). Sch. II, Arts, 41 and 42 except suit for 
contribution of mortgaae debt by co-mortgagor, 

A suit by onn oo-morfcgagoc against the other 
oo-murtgagora for oontcibution in respect of 
money p.o d by him to disch.irge n. decree obtain- 
ed oil thtur joint morfgagr is not cognizable by 
A Small Cause Court. [P. 144, 0. 1.] 

Ilamtd UHah — for Apiiellants. 

Iqbal Ahmad — -for Eospon dents. 

Judgment: — This is au application for 
revision, and the only ground pressed is 
that the suit was not cognizable by the 
Court of Small Causes in which it was 
instituted, so that that Court had no 
jurisdiction to entertain the suit. In my 
opinion the plea raised is a valid one. 
There was a decree obtained against the 
parties to this suit upon a mortgage of 
1891, which directed the mortgaged pro- 
perty to bo sold. The plaintiffs’ case was 
that this property belonged to both the 
parties and that as it was advertised for 
sale, they (the plaintiffs) had to discharge 
the amount of the decree in order to save 
the property from auction- sale ; that they 
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paid on aocounfc of defendants’ share of 
the property a sum of Es. 353-2-11 and 
that they were entitled'to recover this sum 
from the defendants. The suit was to re- 
cover this sum of Es. 353-2-11, and a 
further amount. The case is clearly one 
covered by Art. 41 of Schedule II to the 
Provincial Small Cause Courts Act. It 
was a suit for contribution by a co- sharer 
in joint property in respect of a payment 
made by him of money due from a co- 
sharer. If the plaintiifs’ allegation is true, 
they as co-sharers had to pay money 
payable by the defendants who were their 
CO- sharers in the property, and they 
claimed contribution in respect of the pay- 
ment made by them. In any case it is a 
suit covered by Art. 42, being in substance 
a suit by one of several joint mortgagors 
for contribution in respect of money paid 
by him for the redemption of the mort- 
gaged property. The effect of the payment 
alleged to have been made by the plaintiffs 
was to redeem the property from the mort- 
gage under which it was ordered to be 
sold. Therefore, the suit was one which 
was not cognizable by the Court of Small 
Causes and that Court had no jurisdiction 
to try it. It is true that it was the appli- 
cants themselves who instituted the suit 
in the Court of Small Causes, but that did 
not give the Court jurisdiction to try it. 
I accordingly direct that the case be sent 
back to the Court below with directions to 
return the plaint to the plaintiffs for 
presentation in the proper Court. As it 
was the plaintiffs themselves who brought 
the suit in the Court below, they must 
bear all the costs of the respondents 
including costs in this Court. 

Case sent back. 

A. I. R. 1915 Allahabad 144. 

Knox, J. 

Abdul Khaliq — Petitioner 

V. 

Emperor — Opposite Party. 

Criminal Eevn. Appln. No. 17 of 1915, 
decided on 10th February, 1915, from the 
order of the S. J., Mainpuri. 

(a) Criminal P. G. {V of 1898) t S. 110 — In 
case under S, 110 where evidence is available 
police officer's evidence and police diaries should 
not he relied upon* 

Evidence of a Police officer in a case under 
8. 110 of the Criminal Procedure Code, when it 
is based upon hearsay rumour and above all on 
diaries, is of infinitesimal value, more parti- 
cularly where other evidence is available. 


(b) Criminal P. C., (V of 1898), 8. 162^Police 
diaries may he used for the accused hut dangirous 
to use against accused. 

Polioe diaries may be o! use when a Judge 
has to decide about the guilt of an accused 
person and they contain matter which seems to 
point in the opposite direotion, but they are 
dangerous evidence against a person. 

Wallach — for Petitioner. 

Satyachandra Mukerji — for Opposite^ 
Party. 

Judgment : — In the month of May, 
1914, a case under 8. 110 of the Code of 
Criminal Procedure was pending before 
a Magistrate of the first Class of 
Mainpuri. 

The person against whom proceedings 
were instituted was Khalaq Singh, a 
thakur, and he was called upon to show 
cause why security should not be taken 
from him on the ground that he was a 
habitual dacoit and an associate of dacoits 
and the people of the neighbourhood were 
in terror of him. 

The case was partly heard by Babu Eaj 
Bahadur and partly by Thakur Hukum 
Singh. Thakur Hukum Singh came to the 
conclusion that none of the charges alleged 
by the prosecution had been made out or 
established against the accused. He found 
him to be a man of position, good life and 
family and he was not a person to be 
bound over under S. 110, and he accord- 
ingly discharged the order made against 
him calling upon him to show cause. 

These proceedings came to an end on the 
19th of May, 1914. 

Somewhere in duly, 1914, Khalaq Singh 
applied for sanction to prosecute Abdul 
Khaliq, Circle Inspector, for having com- 
mitted an offence under S. 193 of the 
Indian Penal Code. 

Babu Eaj Bahabur Singh refused to 
entertain this application. The grounds 
on which he refused to enfcerfcain it wore 
two-fold. The learned Magistrate thought 
that Abdul Khaliq had probably made in- 
quiries in some dacoity case and that 
what he deposed might have been learnt 
and come to his knowledge during those 
inquiries. The second ground was that 
there was nothing on the record to show 
that Abdul Khaliq had made two contra- 
dictory statements in the course of a 
judicial proceeding. Khalaq Singh then 
went to the District and Sessions Judge 
of Mainpuri, asking that the order of Babu 
Eaj Bahadur might bo set aside and sanc- 
tion might be given to prosecute Abdul 



1915 


Abdul Khaliq v. Emperor 


Allahabad 145 


Khaliq under S. 193. There is nothing in 
the petition laid before the District and 
Sessions Judge in which the statements 
supposed to be perjuries are to be found 
but I am told that they are to bo found, in 
the petition made to Babu Raj Bahadur 
and that they are as follows*— “(1) I know 
Khalaq Singh accused. He is in the habit 
of committing dacoity. (2) There is a 
general complaint against him of commit- 
ting dacoity and people fear him. (3) 
Khalaq Singh was suspected in the Nabi- 
gunj dacoity case, also in the Yamudandi 
case, also in the Namkarari case. (4) The 
complainant (apparently in the Na bigun] 
case) put his suspicion on Khalaq Singh 
in the, beginning, middle and end of the 
inquiry. (6) Names of the persons whom 
Murli took in the dacoity were the 
enemies of Murli. (6) Kandora was not a 
servant of his when Nabi Singh was 
arrested.” 

How far these statements are the 
ipsissimma verba used by Abdul Khaliq 
I do not know. I have not compared them 
with the original record, and I have not 
been asked to comi)ar 0 them by the learn- 
ed Advocate who appears for Abdul Khaliq 
nor by the learned Vakil who appears on 
the other side. 

It was for the petitioner, Kuar Khalaq 
Singh, to satisfy the Courts before whom 
he pressed his application that there was 
a pnma faoze case of perjury with regard 
to each one of those statements put into 
the mouth of Abdul Khaliq. So far as I 
can judge, the Magistrate dealt with the 
case in a very proper manner. It is to be 
regretted that he did not deal with the 
case, when it was before him under S. 110 
in an equally succinct and common sense 
way. He was satisfied, and it must be 
remembered that most of the evidence 
had been recorded by him, that it was 
quite possible with reference to each one 
of those statements that Abdul Khaliq 
was deposing to what he came to know 
during the inquiry and that there was 
nothing in the statements which could not 
be explained away and honestly explained' 
in this way. I admit that the fourth 
statement, if it has been correctly stated 
before me, is not so easily explained ; but 
the misfortune is that, so I am told, there 
was no cross-examination of Abdul Khaliq 
to show on what foundation he based the 
several statements made by him. 

To my mind it is always strange that 
Magistrates in the present day attach so 
much weight and examine at such in- 
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ordinate length the Police ofiicers who 
appear before them in proceedings under 
S. 110. Those officers, generally speaking, 
know nothing more than this that there 
is current in their Circle a rumour to the 
effect that a certain person is an associate 
of bad characters or otherwise a person 
who needs watching under that section. 

There may be cases in which such 
officers do see something with their own 
eyes and in that case their evidence is of 
course valuable ; but when it is evidence 
based upon hearsay rumour and above all 
on diaries, it is of infinitesimal value, 
more particularly where there is evidence 
available, as I understand there was in this 
case, of, certain number of witnesses who 
were not Police officers who came forward 
on either side. 

It is the custom now, so far as I have 
seen in cases coming before me, to have 
30 or 40 witnesses on one side and to have 
as many as 40 or 50 witnesses on the other 
side, as though proceedings under S. 110 
were best judged by the number of 
witnesses. 

In the judgment recorded by Mr. Huk^m 
Singh there is this clear defect that he 
deals with the case mainly upon the Police 
diaries and upon little else. His judgment 
is an apology for the diaries showing that 
they are entitled to be ranked as the best 
evidence in the case. Police diaries are 
sometimes of use when one has to decide 
about the guilt of an accused person and 
they contain matter which seems to point 
in the opposite direction, but so far as my 
experience goes they are dangerous evi- 
dence against a person. I am not dealing 
with a case in which the diaries are the 
diaries of the investigating officer and the 
question is how far he is responsible for 
what is contained in them ; that is quite 
another story. Abdul Khaliq had nothing 
to do with these diaries except to review 
them after they had been written by others. 
Nothing in the diaries is put before me as 
his own personal knowledge* I do not for 
a moment suggest that the decision arrived 
at in the long run by Hukum Singh as 
regards the reputation of Khalaq Singh is 
in any way wrong, that is not a matter 
before me to-day , but there is nothing in 
his very lengthy judgment which gives 
ground for a pnma facie conclusion that 
Abdul Khaliq has committed perjury in the 
evidence which he gave before Babu Raj 
Bahadur. Nothing whatever of this kind 
has been pointed out to me and it was 
very properly stated before me that if the 
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Police diaries be taken out of the judg- 
ment, there remains no foundation on 
which a sanction for prosecution can 
safely be based. 

The learned Judge never seems to have 
had before his mind the first ground on 
which sanction was refused, he dealt only 
with the second ground and his judgment 
is that the Sub-I)ivisional Officer, instead 
of going into the merits, throw the applica- 
tion out on the ground that there were 
not two mutually contradictory state- 
ments. As I read the judgment of the first 
Court the strong point in the judgment is 
that statements made by Abdul Khaliq 
might well have been made from inferences 
which came before him aliunde. 

The case is certainly not one in which 
sanction should have been given under 
S. 193. The Magistrate who heard the evi- 
dence evidently did not consider that ho 
could take upon himself the responsibility 
of acting under S. 476. On every ground, 
therefore, I hold that this application for 
revision of the order of the Sessions J udge 
of Mainpuri is a good and proper applica- 
tiop. 

I set aside the order and revoke the 
sanction which has been given. 

Sanction revoked. 


A. I. R. 1915 Allahabad 146. 

PiGGOTT, J. 

Bam Baja Dat — Appellant 

V. 

Sheo Dayal — Opposite Party. 

Criminal Appeal No. 275 of 1915, decid- 
ed on 30th April, 1915, from the order of 
the S. J., Banda, dated 27th February, 
1915. 

Criminal P. G, {V of 1898), S. 195 (5)- 
Superior Court to reconsider facts, lower Court's 
opinion, and propriety of sanction. 

A Court of superior jurisdiction whose juris- 
diction is invoked under S 195 (6) of the Coda 
of Criminal Procedure should re-oousidec the 
entire matter on the merits and while allowing 
all reasonable weight to the opinion of the 
Court below, it should nevertheless re-oonsider 
the question of the propriety of the order of 
sanction on its merits upon a complete review 
of the entire facts. 

P. L. Banerji — for Appellant. 

B. K. Sorabji—toTC Eespondent. 

Judgment : — This is an application 
under the sixth clause of S. 195 of the Code 


of Criminal Procedure, asking this Court 
to revoke an order passed by the Sessions 
Judge of Banda sanctioning the prosecu- 
tion of one Eam Eaja Dat for having com- 
mitted the offence of giving false evidence 
in a deposition made by him on the 12th 
of August, 1914, in the Court of a Magis- 
trate subordinate to that Court. The case 
came before the Sessions Judge in appeal 
and hence he has dealt with the applica- 
tion for sanction. He was fully empowered 
to do so; but it is worth noticing that the 
evidence given by Earn Eaja Dat was 
believed and acted upon by the Magistrate 
who heard it. I wish also to note that I 
look upon an application under S. 195, 
Cl. (6), as standing on a very di^erent 
footing from an application in revision. 
The right conferred by the clause above- 
mentioned may not be exactly a right of 
appeal, but it is strongly analogous to such 
right. T think the Legislature intended 
that a Court of superior jurisdiction whoso 
jurisdiction was invoked under S. 196, 
GI. (6), of the Code of Criminal Procedure, 
should re-oonsider the entire matter on 
the merits and while allowing all reasona- 
ble weight to the opinion of the Court 
below, should nevertheless re-consider the 
question of the propriety of the order of 
sanction on its merits upon a complete 
review of the entire facts. The proceed- 
ings out of which the matter now before 
me has arisen have been of considerable 
duration and occupied the attention of 
several Courts. It appears that a dispute 
arose on the death of one Mt, Beni Bai, 
who was a tenant holding lands as an ex- 
proprietor, as an occupancy tenant and 
also as a tenant-at-will. The dispute which 
arose on her death was as to whether she 
had or had not loft any heir entitled to 
succeed to her interests as ex- proprietary 
tenant, occupancy tenant and non- 
occupancy tenant under the provisions of 
the Agra Tenancy Act (Local Act II of 
1901). The applicant Earn Eaja Dat was 
a collateral of Beni Bai and was a possible 
successor to her tenancy, provided that he 
had shared in the cultivation of the 
tenancy at the time of the lady’s death. 
In the village papers he stood recorded as 
a sub-tenant of the holding. A dispute 
between Ram Raja Dat and the zemindar 
Chaudhri Baldeo Prasad, was fought out 
in the Court of an Assistant Collector of 
the first Class upon an application for 
mutation of names under the Land Revenue 
Act. The enquiry resulted in a clear find- 
ing in favour of Eam Baja Dat, whose 
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natne wag ordered to be recorded in place 
of ML Beni Bai deceased in all khalas, and 
with same rights as the deceased lady. 
That order was never appealed against, 
nor does it appear that any attempt has 
been made up to the present to get the 
-question re-litigated by means of any pro- 
ceedings under the Agra Tenancy Act* 
What happened was that the Assistant 
Collector formed a very unfavourable 
opinion with regard to certain evidence 
given by Sheo Dayal, paUoari of the 
village, in the course of the inquiry before 
him. He directed the prosecution of Sheo 
Dayal upon charges of forgery and of 
giving false evidence. It was before the 
Magistrate enquiring into these charges 
that Ram Raja Dat made a statement in 
respect of which it is now sought to pro- 
secute him. Sheo Dayal was convicted in 
the Magistrate’s Court in respect of a 
‘Charge under S. 193, Indian Penal Code, 
but was acquitted by the Sessions Judge 
on appeal. He is now the applicant in 
favour of whom the sanction in question 
before me has been granted. The statement 
in respect of which Ram Raja Dat has been 
ordered to be prosecuted is in the follow- 
ing words: “I did not pay any rent to Mi, 
Beni Bai. I was not her sub-tenant. The 
word ‘sub-tenant’ against my name in the 
coupon of the money order as to 1319 Fadi 
was written by dholca” It may be explain- 
•ed at once that, for three consecutive years, 
rent due from Mt, Beni Bai on account of 
her holding or holdings was remitted by 
Sam Raja Dat direct to the zamindar by 
means of money orders. In filling up the 
prescribed form for one of these money 
orders, namely, that one by which rent for 
1319 Fasli was remitted, Rama Raja Dat 
described the rent as due from Mt, Beni 
Bai, tenant, paid through Ram Raja Dat, 
^ub4enant. Apart from this document it 
would seem that the only evidence availa- 
ble to support the charge in respect of 
which the prosecution of Ram Raja Dat 
has been sanctioned is to be found in the 
oral evidence which may be expected to be 
given by Sheo Dayal Pativari and by the 
two witnesses who were produced by the 
said Sheo Dayal as his defence witnesses 
when he himself was on his trial : that is 
to say, the two witnesses in question wore 
not heard of during the enquiry before the 
Assistant Collector and appeared in evi- 
dence for the first time in Sheo DayaVs 
defence, after Ram Raja Dat as well as 
other witnesses had been examined for the 
prosecution in the case in which Sheo 


Dayal was accused. Prom the records 
before me it appears that what Sheo Dayal 
and his two witnesses are prepared to assert 
is something as follows: that a certain sum 
of Rs. 23-4-6, which happened to be rent 
due from Mt, Beni Bai to her zamindar^ 
was paid by Ram Raja Dat to that lady in 
the presence of the pattoari, was entered 
by the latter in his papers as a payment 
from a sub-tenant to the tenant-in-ohief 
and that the thumb-impression of Mt. Beni 
Bai wag thereupon taken on the patwari's 
siyaha, in order to attest this payment. 
The money itself, however, was there and 
then handed back by Mt, Beni Bai to Ram 
Raja Dat, with a request that ho should 
forward it by money order to the zamindar 
in payment of the rent due to the latter 
from Mt. Beni Bai herself. So far as the 
papers before me show, no explanation 
has yet been suggested as to why the pay- 
ment Ram Raja Dat is supposed to have 
made as a sub-tenant should have amount- 
ed to precisely the rent due for the year 
from the tenant- in-chief to the zemindar. 
It is clear also that, once Sheo Dayal and 
his fellow-witnesses coming to Court with 
this story, they will he faced by the fact 
that the thumb- impression taken on the 
pativari* s sty aha has already been judi- 
cially examined and found not to be what 
they said it was, namely, the impression 
of the left thumb of Mt. Beni Bai. This 
statement of the facts is sufficient to show 
that the evidence available on behalf of 
the prosecution as against Ram Raja Dat 
is not particularly strong or free from 
suspicion. It is necessary also to consider 
what are precisely the statements in res- 
pect of which it is desired to prosecute 
Ram Raja Dat. He said, first of all, “ I 
did not pay any rent to Beni Bai” beyond 
the fact that he three times sent rent due 
from that lady to the zemindar direct to 
the latter, the only evidence forthcoming 
to show that this statement was false is 
that of the witnesses who deposed to the 
incident already described. Now Ram 
^ Raja Dat made this statement as a prose- 
cution witness against Sheo Dayal. Assum- 
ing as it seems proper to assume, that 
the two witnesses subsequently produced 
in Sheo Dayal’s defence were not invented 
after the charge had been framed, then the 
facts to which they were prepared to de- 
pose must have been known to Sheo Dayal 
and his legal adviser while Ram Raja Dat 
was in the witness-box and subject to 
cross-examination. From the point of 
view of the defence the statement, I did 
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not pay any rent to Beni Bai,” was 
quibble or evasion, intended to keep the 
actual facts as to payment of rent for 1319 
Fash, if possible, from the knowledge of 
the Court. If it was intended to make 
that statement hereafter the basis of a 
prosecution for perjury, it was highly in- 
cumbent on the defence to cross-examine 
the witness in such a manner as would 
close all avenues of escape behind him, if 
he was wilfully lying, or would bring the 
facts clearly to his recollection if he was 
speaking hastily and in forgetfulness of 
the precise facts. The importance of 
paving the way for a subsequent prosecu- 
tion by a careful and intelligent use of the 
right of cross-examination seems to be 
very imperfectly understood in many Sub- 
ordinate Courts in this country. Ram 
Raja Pat’s next statement requiring to be 
considered is, “I was not her sub-tenant,” 
This is not altogether a pure statement of 
fact. From one point of view it is a mixed 
proposition of fact and of law. One thing 
known for certain at the present stage of 
this litigation is that the only Court com- 
petent by law to pronounce on the correct- 
ness of this proposition, which has hither- 
to dealt with the matter, has given a deci- 
sion in Ram Raja Pat’s favour. The third 
statement to be considered is that on the 
money order coupon already referred to 
Ram Raja Pat wrote himself down as a 
sub-tenant “ dhoha se” that is to say, by 
mistake, or through some misunderstand- 
ing. From any possible point of view 
this assertion seems to me to be not a false 
statement, but a plain truism. I do not 
think this is a suitable case for a prosecu- 
tion and I revoke the order of sanction 
passed by the Court below. 

Order revoked, 

A. I. R. 1915 Allahabad 148. 

Richaeds, C. J., and Banerji, J. 

Parsotam Bao Tantia and another — 
Defendants- Appellants 

V. 

Badha Bai and another — Plaintiff s- 
Eespondents. 

First Appeal No. 269 of 1913, decided 
on 9th March, 1915, from the decision of 
the Sub-J., Cawnpore. 

Limitation Act {IX of 1908), Arts. 120 and 62 — 
Three brothers holding specific shares, one manag- 
ing them— Manager receiving interest on invest- 
fnents— Suit for share is suit for partition and 
goverrea by Art. 120. 


N made a Will in which he divided up his 
property between his three sons, E, V and P but 
urged them to continue to live together in an 
amicable and friendly way. The property was 
managed by one member of the family P. He 
received the rents and profits of the immovable 
property and invested them in the ordinary 
course of business. He had invested a consi- 
derable sum of money in Railway Debentures 
and more than three years after he received the 
money from Government in redemption of the 
Debentures, the widow of a son of one of the 
brothers claimed to bo put into possession of a 
third of specific portions of the property : 

Held, that the suit was in reality a suit for 
partition of the movable and immovable pro- 
perty and was governed by Art. 120 of Soh. I of 
the Limitation \ct. 

S* C. Banerji — for Appellants. 

Lai Nehru — for Respondents. 

Judgment : — This appeal arises out of 
a suit which related to property which at 
one time belonged to* a man named Nana 
Narayan Rao. We do not for the moment 
specify the exact nature of the suit, inas- 
much as our decision upon a law point 
raised by the appellants depends to some 
extent upon the view we take of the nature 
of the suit. Nana Narayan Rao made a 
Will in which he divided up his property 
between his three sons, Ram Chander 
Rao, Vasudeva Rao and the defendant, 
Parsotam Rao Tantia. Whilst dividing 
up the property he urged his family to 
continue to live together in an amicable 
and friendly way. There has been a good 
deal of litigation between the members of 
this family. In the first place a suit was 
brought by Ram Chander Rao, which was 
continued after his death in the name of 
his widow, Janki Bai. Partition of the 
family property, or so much of it as had. 
not already been divided by the Will, was 
claimed. Madho Rao and Parsotam Rao 
were defendants to that suit. It was 
pleaded by way of defence that the family 
constituted a joint Hindu family and that 
Mt, Janki as the widow of Ram Chander 
had no right to anything save mainte- 
nance. It was decided that the family was 
separate. Again Parsotam Rao brought 
'a suit against Radha Bai (the present 
plaintiff), widow of Madho Rao, after the 
death of the latter for a declaration that 
the family was joint and that the widow, 
Radha Bai, bad no interest. It was again 
decided that the family was separate. In 
the present suit the defendant, Parsotam . 
Rao, pleads once more that the family is 
joint. In our opinion on the evidence and 
also as the result of the previous litigation 
we entirely agree with the decision of 
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the Court below that Earn Chander Eao, 
Vasudeva Eao and Parsotarn Eao, the 
three sons of Nana Narayan Eao, did not 
constitute a joint Hindu family according 
to Hindu Law, in that they had specific 
shares in the property. Neverthless while 
the family was in law separate, in many 
'respects it differed very little from a joint 
Hindu family. Ho long as the three 
brothers lived they appear to have been on 
friendly terms and it was only shortly be- 
fore the death cf Earn Chander that he 
brought a suit for partition. The Court 
below has found, and we entirely agree 
wittl its finding, that the greater part, if 
not the whole of the property, was 
managed by one member of the family, 
who oJcupied the position of a manager. 
The family nevertheless was separate, be- 
" cause notwithstanding the mode of enjoy- 
ment and management they were entitled 
to the property in specific shares. When 
the present suit was instituted there had 
already been a considerable amount of liti- 
gation and the Courts had held that the 
family was not joint, and in bringing her 
present suit the plaintiff has claimed to be 
put into possession of a third of specific 
portions of the property. Amongst the 
items of property claimed was the sum of 
Es. G9, 790-8-8. This claim was in respect 
*of certain debentures in the Cawnpore- 
Achnera State Bail way. It appeals that 
the defendant, Parsotam Eao, had invested 
the joint funds in debentures in this Eail- 
way. In course of time Government paid 
off the debentures at a subtantial premium 
and the money was received by the defen- 
dant. The Court below decided in the 
first place that the family was separate. 
It has given the plaintiff a decree for 
partition of a portion of the immovable 
property and also for the sum of 
Es. 69,790-8-8 mentioned above. It has 
made also a decree in respect of other 
items to which it is unnecessary specifi- 
cally to refer at present. Agreeing as we do 
with the Court below the plaintiff was 
clearly entitled to partition, and in this 
respect we have no hesitation in saying • 
that the decree of the Court below ought 
to be affirmed. 

The appellants have contended very 
strongly that the Court below ought not 
to have made a decree in the plaintiff’s 
favour for the sum of Es. 69,790-8-8, on 
the ground that her claim in that respect 
was barred by limitation. The money was 
paid over to the defendant on or before 
June, 1908, and the present suit was not 


instituted until the 2nd of April, 1909, 
that is to say, more than three years after 
the money was received by the defendant. 
The appellants accordingly contend that 
the plaintiff’s claim in respect of the item 
was a claim for ‘*money had and received 
for the use of the plaintiff” within the 
meaning of Art. 62 of Schedule I of the 
Limitation Act. The way in which 
the plaintiff claimed this sum lends some 
colour to this contention, and had the pre- 
sent suit been a suit sim])ly to recover 
this sum of money upon the allegation 
that the plaintiff was entitled to one-third 
of the do bent ui os and that all the redemp- 
tion money had been paid to Parsotam 
as the person in whose name the deben- 
tures stood, we might have been inclined to 
agree with the contention of the defendant 
that the claim came within the purview 
of Art. 62 and that the suit ought to have 
been brought within three years. Eeading, 
however, the plaint as a whole, and having 
regard to the nature of the evidence and 
the defence, we think that the suit was in 
reality a suit for partition of the movable 
and immovable property which had been 
held by the three brothers and in which 
the plaintiff’s husband had a third share. 
We have already pointed out that the 
property was managed by one member of 
the family. He appears to have received 
the rents and profits of the immovable 
property and to have invested and dealt 
with their money-making investments 
in the ordinary course of business. When 
he received the money from Government 
in redemption of the debentures, he still 
received it in his capacity of manager. 
When we speak of manager, we do not 
mean the managing member of a joint 
Hindu family but the individual to whom 
this particular family entrusted the 
management of their affairs. In this 
view we think that the suit was a suit 
governed by Art. 120, which provides 
a period of six years limitation for all 
suits not specifically provided for by the 
other Articles in the Schedule. 

There was one other item to which Dr. 
Banerji specifically called our attention, 
namely the dera (or collection house) in 
this village, Lalpur. Dr. Banerji contends 
on behalf of his clients that while the 
village of Lalpur was specifically bequeath- 
ed to the plaintiff’s husband, nevertheless 
as collections generally of several of the 
villages were made at this house, it must 
be regarded as joint property and should 
have been partitioned. The learned 
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Subordinate Judge considers that the 
provisions of the Will ought to be given 
effect to, which specifically gave the 
village of Lalpur to the plaintiff, and 
that this house ought to be regarded as 
an appurtenant of that village. We see 
no reason to differ from the view taken 
by the learned Subordinate Judge. On 
full consideration of the entire case, 
we think the decree of the Court 
below ought to bo affirmed in its 
entirety. We accordingly dismiss the 
appeal with costs- 

Appeal dismissed, 

A. I. R. 1915 Allahabad 150. 

Bichakds, C.J. and Tudball, J. 

Khayali Bam and another — Defendants- 
Appellants 

V. 

Kali Charan and others — Plaintiffs-Res- 
pondents. 

Second Appeal No. 1284 of 1914, decid- 
ed on 28th May, 1915, from the decree of 
the Dist. J., Mainpuri. 

Pre-emption — Wajib-ul-arz — Eiqht given to 
'co-sharers in village ’ when village not partition- 
ed — After partition co- sharer of another mahal 
not held entitled to pre empL 

A wajib’ul-ars gave right of pra*emption first 
to own brothers and nephews, and then to 
cousins who were oo- sharers, then to oo-sharers 
in the path and then to co-sharers in the vil- 
lage. At the time the wajtb-ul-arz was prepared 
the village was not partitioned into several 
mahals, but subsequently it was so partitioned. 

A oo-aharer in one mahal sued to pre-empt pro- 
perty in another mahal where he was not a 
oo-sharer : 

Beld, that he had no right to pre ompt. 

Oirdharilal Agarwala — for Appellants. 

Satish Chandra Banerji — for Eespon- 
dents. 

Judgment : — This appeal arises out of 
a suit for pre-emption. The plaintiff is not 
a CO- sharer in the mahal although he is a * 
proprietor in the village. The vendees also 
are not co-sharers in the same mahal. 
They are stated to be grove-holders in 
another mahal. The plaintiff adduced in 
evidence an entry in the ivajib-ul-arz of 
1873. This records that there is a right of 
pre-emption first with own brothers and 
nephews, then with cousins who are co- 
sharers, then with co-sharers in the patti 
and then with co-sharers in the village. 


At that time the village consisted of one 
mahal, which was sub-divided Into two 
pattis. We may point out here that tho 
Court below has made a very important 
mistake. It states that the village was 
then divided into two mahals. The other 
evidence in support of the existence of the 
custom consisted of the wajib-ul-arz which 
was framed at the last Settlement. By 
this time the village had been divided into 
a number of different mahals and at the 
time of the Settlement a new ivajib-ul-arz 
was drawn up for each of the new mahals 
in similar terms. In each of these wajib- 
ul-arzis it is recorded that; the old custom 
should remain in force. The question is 
whether the plaintiff has proved by these 
two entries the existence of a custdin which 
gave him a right to pre-empt this propei'ty 
against the defendants, he not being a co- 
sharer in the same mahal. We agree that 
whatever the custom was prior to the 
partition it still continued. We have to 
see what that custom was. The only evi- 
dence being the entry in the wajtb-ul-arz, 
we must look to this document in order to 
find out what the custom (if any) was It 
is not contended in the present case that 
either parties are related to the vendor. 
Therefore that part of the wajtb-ul-arz 
which refers to relationship may be left 
out of consideration. It is quite clear that 
the remaining part refers entirely to a 
custom existing between co-sharers, be- 
cause at that time all the proprietors in 
the village were co-sharers with each other. 
In the events which have happened the 
plaintiff is no longer a co- sharer ivith the 
vendoi . He has ceased to have any com- 
munity of interest with him. In this view 
it seems perfectly clear that there was no 
evidence of the existence of a custom bet- 
ween persons loho are not co-sharers. After 
partition has taken place the owner in one 
mahal, is no longer able to bring himself 
within the custom where the property 
sold is situate in the other mahal. We 
allow the appeal, set aside the decrees of 
both the Courts below and dismiss the^ 
plaintiff s suit with copts in all Courts. 

Appeal decreed. 
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A.I.R. 1915 Allahabad 151. 

Tudball and Eapique, JJ. 

Gajadhar — Defendant- Appellant 

V, 

Kishori LaZ— Plaintiff-Eespondent. 

Second Appeal No. 928 of 1914, decided 
on 8th March, 1915, from a decree of the 
2nd Addl. J., Aligarh. 

(a) Easements Act (V of 1882), 8s, 33 and 35 — 
Ordinarily plaintiff entitled to injunction rather 
than damages — Plaintiff may content himself with 
damages hut is not entitled to injunction unless 
damages under Chap, 9 are claimable 

In oase of disturbance of an easement, ordi- 
narily tile plaintiff is entitled to an injunction 
rather than to damages. It is open to the 
plaintiff to be content with damages but under 
S. 35 of the Easements Act he is not entitled to 
an injunction except in such cases where he 
would be entitled to recover damages under 
Chapter IX of the Act. 

(b) Easements Act (F of 1882), S 33—8.33 
requires substantial damage by disturbance. 

Section 33 of the Act allows compensation to 
be recovered for the disturbance of an easement 
provided that the disturbance has actually caus- 
ed substantial damage to the plaintiff. 

(c) Maxims— Law does not notice trivial dis- 
turbance. 

De Minimus non curat lex : — The law does not 
concern itself with a disturbance which is 
trivial or immaterial. 

(d) Easements Act (V of 1882), 8. 33 — Defen- 
dant completing' disturbance pending suit takes the 
risk. 

Where the plaintiff comes into Court at once 
when the disturbance of his easement is threat- 
ened and the defendant completes his construc- 
tion pending the suit, he does so at his own 
peril. 

Sundar Lal — for Appellant. 

Satish Chandra Banerjt, Moiilal Nehru, 
Gulzari Lal, Sarat Chandra Chaudhri, 
Oirdhari Lal and Peare Lal Banerji — 
for Eespondent. 

Judgment. : — The facts of this case 
are as follows : — The parties are next door 
neighbours, residing in two adjoining 
houses owned by them at Aligarh They 
are of the same caste (Yaish Agarwal), the 
plaintiff being a member of the local Bar, 
Considering the trivial nature of the suit 
and the circumstances of the case it is 
evident that they are both obstinate, un- 
reasonable men, for the matter in dispute 
is one that with the exercise of a little 
common sense and reason could and ought 
to be settled in a very few minutes. Their 
houses as pointed out adjoin. The ground 


level of the plaintiff’s house is considera- 
bly higher than that of the defendant’s. 
The former’s house is to the west of that 
of the latter. Originally neither house 
had an upper storey. 

The eastern portion of the plaintiff’s 
house with which we are concerned con- 
sists of two parallel rooms with a double 
verandah on the western side. The 
eastern of the two rooms opens into the 
other room which in turn opens into the 
verandah. 

The only apertures in the former o 
these two rooms, whereby light and air 
can be admitted to it, are (1) the doorway 
or doorways leading into the second room 
and two very narrow small slits (called 
roshandans and said to be 8 inches high 
by 4 inches wide) in the eastern wall, 
situated just below the roof and overlook- 
ing the roof of the defendant’s house. 

The room as a consequence is very dark, 
so dark that it is impossible to read. It 
has been used so far as a store-room for 
grain etc. The other room is used for the 
storing of the apparel, etc,, of the ladies of 
the household. Sometimes in the hot 
weather tlio ladies use this second room 
for the purpose presumably of escaping 
from the glare and heat of the oriental 
sun. Furthermore the rain water, which 
falls on the plaintiff’s roof, had a mode 
of escape through two parnalas on the 
eastern side, i.e., through two holes in the 
parapet and thence down the side of the 
wall apparently on to the defendant’s roof. 

About 14 years ago the defendant built 
an upper storey to his house and this led 
to a dispute, as the plaintiff naturally 
wished to retain his right to light and air 
through the two slits or roshandans and 
also his right to discharge the rain water 
through the parnalas, A suit was brought 
and a compromise effected. The compro- 
mise is on the record. It was agreed that 
the defendant should so build that the 
roof of his upper storey should be at least 
six inches below the bottom level of the 
two slits and that he should not build a 
“ madgari ” or parapet on his roof adjoin- 
ing the plaintiff’s wall (the word used in 
vernacular is ''mulhik”). The object of 
these stipulations about the “ madgari ” 
and the level of the roof was obviously to 
prevent the two roshandans from being 
blocked up and to prevent the rain water, 
which flows off the plaintiff’s roof on to 
that of the defendant, from going through 
the roshandans into the plaintiff’s room. 
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The defendant has now done three 
things. (1) He has put a new window in 
the north wall of his upper storey. 

(2) He has built a new room with a wall 
17 feet high on the roof of his upper 
storey. The western wall of his room is 
parallel to the eastern wall of the plain- 
tiff's house and at a distance of 10 feet 
from it. Both the eastern and western 
walls of this new room have large oi^enings 
blocked with iron gratings. 

(3) He has raised the roof of his upper 
storey about six inches between the 
plaintiff’s wall and the western wall of 
his new room ; so that it is now on the 
Same level as the lower edges of the two 
roshandans ; but he has left a small drain 
six inches deep up against the plaintiff’s 
wall (and parallel to it) and this he has 
continued along the side of -his own roof 
so as to lead the rain water away into his 
own compound. The present suit was 
brought by the plaintiff when the new 
constructions were commenced, and he 
sought for a mandatory injunction to 
restrain the defendant from carrying out 
his intentions. Ho also applied for a 
temporary injunction pending the decision 
of the suit. 

Apparently the raising of the roof by 
six inches and the opening of the new 
window had been completed and the new 
room had risen a few feet only when the 
Munsif went to the spot and viewed it. 

The Munsif allowed the defendant to 
continueithe building of the east, north 
and south walls of the new room, but for- 
bade the building of the western wall 
pending the decision of the suit. He 
visited and examined the plaintiff’s 
eastern room. 

During the course of the suit he again 
inspected the premises and to see what 
would be the effect of the building of the 
western wall of the new room, ho had the 
space, which it would occupy, filled with a 
darri and then he examined the plaintiff’s 
room. 

Ho found that the interference caused 
thereby in the supply of light through the 
two slits or roshandans was very slight in- 
deed, t. 6., he found that in so far as the 
right to light and air through the two slits 
was concerned there had been no material 
interference with the plaintiff’s physical 
comfort or such as to prevent him using 
the room as beneficially as he had been 
using it in the past. 


He found in regard to the window that 
there was no invasion of the plaintiff’s 
right of privacy. 

In regard to the raising of the roof he 
concluded that the drain was too narrow 
and that the roof had been raised impro- 
perly. 

He decided 

(1) That there was no necessity to 
restrain the defendant from completing his 
new room and that Rs. 10 was sufficient 
compensation for the very slight invasion 
of the right to light and air. 

(2) He dismissed the claim in respect 
to the window, holding that it had been in 
existence for six years before suit. 

(3) He granted an in] unction directing 
the defendant to lower the roof si^ inches 
and in addition to make a drain six inches 
deep in the roof after it had been so 
lowered and at a distance of one foot 
from plaintiff’s wall. Ho decreed accord- 
ingly. 

The plaintiff appealed and urged that he 
was entitled to an in]unction in regard to 
the new room and also the new window. He 
also objected to the order as to costs. The 
defendant filed objections to the award of 
damages and the direction as to the roof 
and drain. 

Pending the appeal the defendants 
finished the construction of the room.. 
The lower Appellate Court held as fol- 
lows : — 

In regard to the window, that it had 
been made six years before suit and there 
had been no invasion of the plaintiff’s 
privacy. It, therefore, disallowed the appeal 
on this point. 

In regard to the question of light and air 
through the roshandans it seemed to be of 
opinion that the building of the western 
wall of the new room constituted a com- 
plete obstruction of both light and air, but 
did not base its decision on this. It held 
that the building of this room even at a 
distance of ten feet from the plaintiff’s 
wall was a breach of the agreement between 
the parties in the former litigation, that 
the roof of the defendant’s house was to 
be kept six inches below the level of the 
roshandans. That agreement or compro- 
mise was embodied in the decree in the 
former litigation. The Court, therefore, 
held that the defendant had no right to 
build a room anywhere on his roof at any 
distance whatsoever from the plaintiff's 
wall and as he had completed it during 
the suit, the plaintiff was entitled to a 
mandatory injunction for its demolition 
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and the prevention of any such construc- 
tion in the future. 

In regai'u 'o the raising of the level of 
the roof between the new room and the 
plaintiff’s wall, it held that the first Court’s 
order was bad in so far as it ordered the 
making of so deep a drain (as it would 
amount to demolishing the roof) and also 
as to the position ordered for the drain, 
t, e., one foot from the plaintiff’s wall. 

It directed that the drain should be two 
feet from this wall and that bricks should 
be put on both sides of it, but it did not 
lay down any depth for the drain nor can 
it be understood what it meant by saying 
that bricks should be put on both sides of 
the drain. 

Plaifttiff desires tliat the rain water 
from his roof shall be allowed to flow away 
on the defendant’s roof in such a manner 
as to obviate any of it from finding its 
way through his wall into his room. The 
defendant appeals and the plaintiff has 
cfiled objections. 

It is urged 

(1) that the lower Appellate Court 
has completely misunderstood the former 
•compromise ; that it was never intended 
thereby to prevent the defendant from 
building a second storey provided this can 
be done without invading the plaintiff’s 
rights in regard to light, air and flow of 
water ; 

(2) that there has clearly on the facts 
been no material invasion of any such 
right and the plaintiff has no cause of 
aculon ; 

(3) that in any case the plaintiff is not 
•entitled to the injunction granted and the 
defendant is ready to pay reasonable 
damages so as to enable the plaintiff to 
Increase the area of the roshandans to the 
extent of one square-foot each, as he is 
entitled to do under the compromise 
decree. 

The plaintiff objects. 

(1) to the dismissal of his suit in regard 
to the window ; 

(2) to the change in the order of the 
first Court as to the depth of the drain to 
be made in the defendant’s roof to carry 
off the rain water. 

Taking the objections first, it is clear 
that there is no force in the plea as to the 
window, there having been no invasion of 
privacy. In regard to the lower Court’s 
order regarding the drain, that order is 
not intelligible nor do we seethe necessity 
of any drain. Under his former under- 
staking the defendant was not entitled to 


raise the roof and must maintain it at a 
level of six inches below the bottom level 
of the roshandans, otherwise an excessive 
rainfall might possibly result in water 
flowing through those roshandans into the 
plaintiff’s room and the defendant cannot 
be allowed to obstruct the free flowing of 
of the w^ter from off his own roof in such 
a way as to cause or to make probably any 
damage to the plaintiff’s house. 

In regard to the appeal, we have exa- 
mined the former compromise and we 
cannot agree that it was in the contem- 
plation of the parties that the defen- 
dant should never at any time build on 
his roof at any point. The building of a 
second storey was not even in contem- 
plation at that time. The defendant 
was building his first storey and the 
agreement was that the roof thereof was 
to be kept six inches below the roshan- 
dans so as to allow the water to flow off 
and that no madgan or ridge should be 
built adjoining the plaintiff’s wall so as to 
obstruct the two roshandans. 

There is nothing to show that the 
defendant was to be precluded from build- 
ing, provided he did not obstruct the light 
and air going through these two openings. 

Further, to say that a wall built at a 
distance of 10 feet from the plaintiff’s 
wall is a complete obstruction of these 
openings is absurd. 

We have to see whether in the circum- 
stances of the present case the plaintiff 
is entitled to an injunction and if so, to 
what injunction — {a) in regard to the 
right as to air and light; (h) as to the flow 
of water. 

At the commencement of the suit the 
plaintiff complained of a threatened dis- 
turbance only, but the defendant has since 
completed his constructions and it is now 
a case of actual disturbance or no dis- 
turbance at all. 

Ordinarily the plaintiff in such cases, 
if he is entitled to relief, is entitled to an 
injunction rather than to damages. It is 
open to him, of course, to be content with 
damages, but S. 35 of the Easements Act 
shows that he is not enti tiled to an 
injunction except in such cases where he 
would be entitled to recover damages 
under Chap. IX of the Act. 

Section 33 of the Act allows compen- 
sation to be recovered for the disturbance 
of an easement provided that the distur- 
bance has actually caused substantial 
damage to the plaintiffs. The Explanation 
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jtio the section deals with the meaning of 
Ifche words “ substantial damage.” 

The Court below has not dealt with the 
question of substantial damage, but the 
6rst Court did and the evidence is on 
record, and we to shorten the proceedings 
deal with the issue here, as the evidence 
is on the record. 

(a) ^ We take first the question of light 
and air. We have already pointed out 
that the two roshandavs are small slits 
which admit very small quantities of both 
light and air ; that the plaintiff’s room 
has been used in the past only as a store- 
room being really far too dark for any 
other purpose. The Munsif’s two in- 
spections show that the construction of 
the defendant's room on the roof does not 
materially interfere with the plaintiff’s 
physical comfort or prevent him using his 
room as beneficially as he has done in the 
past. As the Munsif has put it, the dis- 
turbance is ''very slight'' so slight that he 
thought the trivial sum of Ks. 10 would 
be ample compensation. We have no 
hesitation in holding on the evidence that 
the disturbance, if any, at all is trivial 
and not material. 

“ De minimus non curat lex'' The law 
does not concern itself with a disturbance 
which is trivial or immaterial. 

In regard to the easement of light and 
air we hold that the plaintiff is not en- 
titled to either damages or injunction. 

{h) In regard to the flow of water, 
however, the case is different. The 
defendant has raised the portion of his 
roof between the plaintiff's wall and the 
western wall of the new room so that it 
is on a level with the lower edges of the 
roshandans. It is true that he has made 
a drain six inches deep next to the plain- 
tiff’s wall, but it is extremely doubtful if 
this will suffice to carry off easily the 
result of an extra heavy storm. He has 
acted contrary to the former compromise 
and there is danger of some damage to 
the plaintiff. In our opinion there has, 
in this I’espect, been material invasion of 
the plaintiff’s right and the appropriate 
relief is to grant an injunction directing 
the defendant to lower this portion of his 
roof to a level six inches below the bottom 
level of the roshandans and to so arrange 
that rain water falling thereon shall flow 
away easily through proper and adequate 
channels. 

We have dealt with all the points in 
the case. It is not a case for damages, 
as the plaintiff came into Court at once 


when the disturbance was threatened and^ 
the defendant completed his structures 
pending the suit at his own peril. 

The result is that we grant the plaintiff’ 
a mandatory injunction directing the 
lowering of the roof between his western 
wall of the new room and the plaintiff’s 
eastern wall as laid down above. 

The rest of the plaintiff’s suit will 
stand dismissed. As he has failed in two- 
thirds of his suit and succeeded in one- 
third, the parties will receive and pay 
costs in all Courts in proportion to* 
success and failure. 

Decree modified. 


A. I. R. 1915 Allahabad l'54. 

Eichards, C. J. and Tudball, J. 

Mt, Sahodra Bihi — Plaintiff- Appellant 

. V. 

Bageshri Singh and another — Defen- 
dants- Eespondents. 

Second Appeal No. 821 of 1914, decided 
on 27th May, 1915, from the decree of tho 
Sub-J., Jaunpur, dated 2nd March, 1914. 

(a) Pre-emption — Suit — Question of vendor's 
title cannot be raised — Pre-emptor must take the 
title which vendee was taking. 

A pre-emptor is not entitled in a pre emption 
suit to put the vendor on proof of his title to 
the property which he purports to sell. Tho 
principle of pre emption is substitution. A pre- 
emptor is bound to take the title which the 
vendee was ready to take. [P. 166, C. 1.} 

(b) Pre-emption— Suit must he with lespect to 
entire property, 

A suit for pre-emption is not maintainable 
where the pre-emptor does not seek to pre-empt 
the entire property, [P. 155, 0. 1.] 

Harihans Sahai — for Appellant. 

Laht Mohan Banerji — for Eespondents,. 

Judgment: — This appeal arises out of 
a suit for pre-emption. Portion of the 
property was situate in one Mahal and 
portion in another. The plaintiff claimed 
♦pre-emption of the whole of the property 
in Harballampur, but only portion of the 
property in Mirganj. He said that the 
vendor was only entitled to a much 
smaller share in Mirganj than that which 
he purported to sell. He added to his 
plaint a statement that if the Court found 
that the vendor was really entitled to all 
the property in Mirganj which he pur- 
ported to sell, then he was willing to pre- 
empt that also. Both the Courts below 
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have dismissed the plaintiff’s suit on the 
ground that he did not seek pre-emption 
of the entire property. In our opinion 
[this decision was correct. A pre-emptor 
lis not entitled in a pre-emption suit to 
put the vendor on proof of his title to the 
property which he purports to sell. The 
principle of pre-emption is substitution. 
A pre-emptor is, therefore, bound to take 
the title which the vendee was ready to 
take. He is not entitled to say to the 
vendor, “I will take all the property to 
which you prove you have a title, but I 
will not take property which you fail to 
prove belongs to yourself.” We need 
hardly say that we do not decide that a 
vendor is entitled fraudulently to insert 
property, to which he has no title, in the 
sale-deed for the purpose of inflating the 
price or otherwise fraudulently to defeat 
pre-emption. In the present case it is 
perfectly clear from what took place in 
the Court below that the vendor has (or 
bona fide thinks he has) some title, not 
necessarily a perfect title, to the property 
which the plaintiff in the present suit 
claims belongs to his son. We dismiss 
the appeal with costs including in this 
Court fees on the higher scale. 

Appeal dismissed* 

A. I. R. 1915 Allahabad 155 (1). 
Full Bench- 

EiCHAiiDS, C. J., Knox and 
Banbu.ti, JJ. 

In the matter of Amba Prasad — -Mukh- 
tar of Moradabad. 

Civil Misc. Appeal No. 98 of 1915, decid- 
ed on 29th March, 1915, from the report of 
the Dist. J., Moradabad, dated 22nd 
January, 1915. 

Legal Practitioners' Act {XVIII of 1870) ^ 8, 13 
(b)— Pleader must not change sides-^Duty to 
inform client when instructions offered by other 
side. 

A professional gentleman should as far as 
possible sliok to the side who first employed, 
him. It might be a very good praotioe it when 
gentlemen were offered instruoblons by the 
opposite side in any oonneoted oase that they 
should at least in the first place inform their 
first clients. [P. 165, C. 2.] 

Billon and P. L. Banerji — for Mukhtar. 

Byves—ioi the Crown. 

Judgment: — This matter is connected 
with a report against a certain Mukhtar. 
It is said that he has changed sides in the 


course of different legal proceedings. In 
what is admitted to be the strongest case- 
against him the charge is as follows : — 

Certain persons were accused of an as- 
sault upon the servant of a zemindar. The 
Mukhtar appeared on behalf of one or more- 
of the accused persons in the Appellate 
Court. Later on the zemindars brought 
proceedings under S. 145 of the Code of 
Criminal Procedure. The property the 
subject-matter of this application by the 
zemindars, is said to have been the same 
property a dispute about which led to the 
alleged assault. It is, therefore, said that 
theMukhtar “changed sides” and was there- 
by guilty of unprofessional conduct. It 
must be borne in mind, in the first place, 
that when the Mukhtar first appeared it 
was merely to argue an appeal upon the 
evidence tliat was on the record. The 
question in dispute in the proceedings- 
under S. 145 would be as to who was in 
possession of the property. It does not 
necessarily follow that the Mukhtar receiv- 
ed any information from his first clients 
when he was appearing for them which 
could be used to their prejudice when ho 
appeared for the zemindars in the proceed- 
ings under S. 145. There is nothing on the 
record to show that the Mukhtar s first 
clients offered to employ him in the second 
case or that they took any exception to his 
appearing in the case until the case was 
actually at hearing. Speaking generally, 
it is quite clear that a professional gentle- 
man should as far as possible stick to the 
side who first employed him. It might be 
a very good practice if when gentlemen ' 
were offered instructions in any connected , 
case that they should at least in the first 
place inform their first clients. In the 
present case it has not been proved to 
our satisfaction that the Mukhtar has been 
guilty of any professional misconduct. 

The Eule is discharged. 

Rule discharged, 

A, 1. R. 1915 Allahabad 155 (2). 

PiGGOTT, J. 

Bohilkhand and Kumaon Railway Go . — 
Defendant- Appel lant 

V. 

Ismail Khan — Plaintiff-Respondent. 

Civil Eevn. Petn. No. 167 of 1914, 
decided on 5th March, 1915, from an order 
of the Small Cause Court J., Bareilly, 
dated 21st July, 1914. 
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Railways Act (IX of 1890), 8. 72— Risk note A 
is indemnity bond by sender, does not affect 
assignee's rights to receive goods as ordered— Rail- 
way must offer reasonable facilities for weighing — 
Railway liable for loss caused thereby. 

Where the sender of goods through a Railway 
Company signs “risk note form A ”, he in- 
demnifies the Company and makes it free from 
all responsibility for the condition into which 
the goods may be delivered to the consignee at 
destination and for any loss arising from the 
same. The consignee, however, is entitled to 
'have the consignment weighed on the spot in 
ihe presence of some respectable servant of the 
Railway Company and It is the duty of the 
Railway servants responsible for the delivery of 
the goods to offer reasonable facilities for this 
operation. If the Railway servants do not 
allow the oomignee to have the goods weighed 
at the time of delivery and thus let them remain 
lying In the Railway godown to the detriment 
of the consignee, the Company is liable In 
damages. [P. 157, 0. 1,] 

A risk note in form A is simply an Indemnity 
bond by the sender for the benefit of the Com- 
pany. It cannot in itself afieot the rights of 
the consignee who is entitled to receive the 
consignment as ordered by him and to claim 
■compensation in the event of the consignment 
suffering loss or damage. [P. 167, C, 2.] 

B, E. O'Gonor — for Appellant. 

S. M, Suleman — for Respondent. 

Facts: — A consignment of 11 tins of qhi 
was made over to the applicant Company 
at Tanakpur Railway Station for delivery 
to Ismail Khan at Bareilly. The sender 
was required to sign a risk note, as the 
goods were defectively packed and were 
liable to leakage and wastage. By this risk 
note, the sender covenants that he will 
hold the Railway Company free from all 
responsibility for the condition in which 
the goods may be delivered to the con- 
signee. When the goods reached Bareilly, 
the consignee thought that five tins had 
suffered damage and he refused to take 
delivery except on certain conditions. 
After some time the Company sold the 
goods at auction. The plaintiff brought 
the present suit for damages, and it was 
decreed by the first Court. The defendant 
'Company applied in revision to the High 
‘Court- 

Judgment: — This is an application in 
revision on the part of the Rohilkhand and 
Kumaun Railway Company, against whom 
the opposite party, who was the plaintiff 
in the Court below, has obtained a decree 
for a sum of Rs. 311 from the Court of 
Small Causes at Bareilly. The case has 
been brought before this Court, because 
the defendant Company desires to obtain 


an authoritative decision as to the respec- 
tive rights and liabilities of the parties in 
respect of goods consigned under what is 
known as a “risk note., form A.” Tho es- 
sential facts are simple The plaintiff was 
the consignee of eleven tins containing ghi 
which were made over to the defendant 
Company at Tanakpur Railway Station 
for delivery to the plaintiff at Bareilly. 
When the consignment was tendered, it 
appeared to the Railway Company that 
the goods were so defectively packed as to 
be liable to damage, leakage or wastage in 
transit. Accordingly the sender was requir- 
ed to sign the risk note above referred to* 
This document is in effect an indemnity 
bond, whereby the sender covenants that 
ho will hold the Railway CompanV harm- 
less and free from all responsibility for the 
condition in which the aforesaid goods 
may be delivered to the consignee at desti- 
nation, and for any loss arising from the 
same. When the consignment reached 
Bareilly, the consignee was of opinion that 
the five out of the eleven tins had suffered 
damage in transit He refused to take 
delivery except on certain conditions. A 
lengthy correspondence followed, and final- 
ly the defendant Company sold the nhi at 
auction. Tho ghi had clearly deteriorated 
in value and tho price realised was a small 
one. The Court below has held that the 
plaintiff was entitled to compensation, 
which has been assessed at the sum already 
stated. With regard to the position of 
the parties at the moment the consignee 
inspected the goods at Bareilly Station 
and the proper course for the consignee, to 
have followed under the circumstances it 
seems to me that the principles involved 
are fairly obvious and have been very cor- 
rectly laid down by this Court in the case 
of Ju'ala Per shad v. Great Indian Benin- 
sular Railway (1), and in another case 
which is printed as a foot-note'*' to the 
report above-mentioned. The consignee 
was entitled to have the goods weighed 
then and there before he surrendered the 
railway receipt. When this had been done, 
• he was entitled to endorse on the back of 
the railway receipt a statement that he ac- 
cepted delivery of the consignment as it 
stood, while taking note of the fact that? 
its actual weight was only so much and 
not the full weight as given in the railway 
receipt itself. He would probably also 


(1) 21 1. C. 4;28=sll A. L. J. 776 Note -Ed. 
*See Koka Mai v. G* I. P. Railway. 
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have been entitled to add to his endorse- 
ment any remarks which he might think 
proper to make for his own protection 
regarding the appearance of the consign- 
ment at the moment of his accepting deli- 
very. The Station Master or other local 
officials of the Eailway Company at the 
delivery Station woie bound to offer to the 
consignee reasonable facilities for weigh- 
ing the goods on the spot, and would, in 
my opinion, be going beyond their legal 
rights if they insisted on the surrender of 
the railway receipt, with a mere endorse- 
ment to the effect that the goods therein 
specified had been duly received, before 
allowing the consignee access to the goods 
for the purpose of verifying the weight. 
It being obvious, on the other hand, that 
the Eailway Company were bound in self- 
protection, and would be perfectly entitled, 
to maintain effective custody of the goods 
through their servants and agents until 
the railway receipt was delivered up to 
them, the practical result is that the 
plaintiff’s rights were to have this consign- 
ment weighed on the spot in the presence 
of some respectable servant of the Eailway 
Company and that it was the duty of the 
Eailway servants responsible for the deli- 
very of the goods to offer reasonable facili- 
ties for this operation. Now it is quite 
certain that the consignee in this parti- 
cular case was not allowed to do what I 
have above suggested. The case for the 
defendant Company is that the only reason 
why he was not allowed to do so was that 
he did not content himself with asking 
merely for this, but he required the Sta- 
tion Master or some other officials of the 
Company to certify by his signature, either 
on the endorsement proposed to be made on 
the railway receipt, or on some other docu- 
ment, that the consignment in question 
was in fact being delivered short weight 
and perhaps also in a damaged condition. 
This is really a simple issue of fact, and 
the utmost that could be said in support 
of this application for revision would be 
that the position has not been fully ap- 
preciated in the Court below and the mind 
of that Court not directed with sufficient 
clearness to the investigation of the pre- 
cise question of fact on which the rights or 
liabilities of the parties should have been 
made to depend. I think there is a certain 
amount of force in this argument ; but I 
am not disposed to allow it to prevail. For 
one thing I am of opinion that, if there 
was any misapprehension of the essential 
issues of the case in the Court below, that 


was largely due to the attitude taken up 
by the defendant Company in their plead- 
ings before that Court, a point as to which 
I have a few words to add presently. I am 
further of opinion that, from any possible 
point of view, the Company in this parti- 
cular instance must be held to have made 
themselves liable to the payment of some 
damages at any rate to the plaintiff by 
reason of the delay which took place before 
the claim of the plaintiff consignee to take 
delivery, either of a portion only of the 
consignment or of the entire consignment 
subject to conditions, was either accepted 
or definitely rejected on behalf of the Com- 
pany. It seems to me that those respon- 
sible for the action taken on behalf of the 
defendant Company in this matter were 
not only under some misapprehension as 
to the extent of their legal rights, but 
were at the same time using their advan- 
tageous position, as being the party in pos* 
session of goods of a peculiarly perishable 
nature, in order to put pressure on the 
consignee to accept delivery on their own 
terms. The Corppany was in no hurry, 
being under the impression that any loss 
which might result from the deterioration 
of the ghz lying in their godown would in- 
evitably be borne by the consignee. There 
was always the possibility in their favour 
that the latter might become nervous as 
to the extent of this loss and the sound- 
ness of his legal position, and might close 
the transaction by accepting delivery on a 
railway receipt endorsed with a mere 
acceptance of the goods as despatched. 
From the arguments that have been ad- 
dressed to me in support of this applica- 
tion, I think there is some misapprehen- 
sion on the side of the Eailway Company 
with regard to the legal effect of a risk 
note in “form A.” That document is 
simply an indemnity bond by the sender 
for the benefit of the Company. It cannot 
in itself affect the rights of the consignee. 
The latter is obviously entitled to receive 
the consignment as ordered by him and tc 
claim compensation in the event of the 
• consignment suffering loss or damage. The 
question whether, in this particular case, 
if delivery had been made on the railway 
receipt endorsed as already suggested, the 
consignee would have been entitled to 
claim damages in the first instance from 
the Eailway Company, leaving the 
Company to enforce their legal remedy 
against the sender under the risk note, is 
one which does not arise on the facts as 
they stand. As a matter of fact I have a 
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little doubt that any consignee, claiming 
-damages under the circumstances suggest- 
ed, would, in his own interests, have im- 
pleaded both the Railway Company and 
the sender and would ordinarily, at any 
rate, have obtained a decree against the 
sender alone, the latter having accepted 
all responsibility for the condition of the 
‘Consignment when placed in the hands of 
the Railway Company. As the case stands, 
I am clearly of opinion that the defendant 
‘Company have made themselves liable in 
damages to the plaintiff by their conduct, 
when delivery was asked for by the latter. 
Even supposing that there was some mis- 
understanding between the parties at 
Bareilly, and that neither the plaintiff 
consignee nor the local officials of the Rail- 
way Company in charge of the consignment 
clearly appreciated their respective rights 
and liabilities, I think the defendant 
Company should definitely have offered 
the plaintiff facilities for weighing the 
‘Consignment on the spot before requiring 
him to part with the railway receipt. I 
hold them liable in damages partly for 
this reason, partly for their long delay in 
returning a definite answer to the plain- 
tiff’s claim and partly for having sold the 
consignment at auction under circum- 
stances which did not warrant the adoption 
of that course. The application before me 
raises no serious question as to the 
amount of the damages awarded and con- 
sequently I do not discuss this point. The 
'result is that the application fails and I 
dismiss it with costs. 

Application dismissed. 


A. I. R. 1915 Allahabad 158. 

Chamier and Piggott, JJ. 

Duni Ghand — Applicant-Appellant 

V. 

Arja Nand and another — Opposite 
Party-Respondents. 

First Appeal No. 114 of 1914, decided 
•on 16th February, 1915, from an order of 
the Addl. Dist. J., Saharanpur, dated 19th 
May, 1914. 

Civil P. O. {V of 1898), 0. 22, R. B-^Order 
rejecting application under 0. 22, R, 5, ts not 
^appealable. 

An order dismlsslDg an application to be 
brought on record as the representative of a 
"deceased appellant is not a decree and no appeal 
fies from such an order. [P. 158, 0. 2.] 


Nihal Ghand — for Appellant. 

Parmeshtoar Dayal — for Respondents. 

Facts: — One Jaigopal executed a Will 
in favour of his daughter’s son, Arja 
Nand, in 1907. On elaigopal’s death Arja 
Nand got possession of the property. Nihal 
Chand brotlier of Jaigogal brought 
a suit against Arja Nand for possession 
and declaration that the Will executed by 
Jaigopal was null and void, as Jaigopal 
lived jointly with him. The Munsif 
dismissed the suit. Nihal Chand pre- 
ferred an apoeal to the District Judge. 
During the pendency of the appeal 
Nihal Chand died leaving behind ML 
Dakho Kuar as his widow. Duni <Dhand, 
who was the son of the brother-in-law of 
Nihal Chand made an application to the 
appellate Court to be brought on the 
record in place of Nihal Chand, deceased, 
claiming to be his adopted son. The 
application was opposed by Arja Nand, 
respondent to the appeal. The Additional 
District Judge, after going through the 
evidence produced by the parties on the 
question whether Duni Chand was or was 
not the legal representative of Nihal 
Chand, deceased, rejected the application. 
Duni Chand appealed to the High Court. 

Judgment : — This is an appeal against 
an order of the Additional Judge of Saha- 
ranpur, dismissing the appellant's appli- 
cation to be made plaintiff in the place 
of Nihal Singh deceased, the original 
plaintiff. Thedefendants-respondents con- 
tend that that no appeal lies. In our 
opinion the contention is well founded. It 
is not suggested that the order amounts to 
a decree as defined in the Code. As an 
order it is certainly not appealable, for 
it was not passed under either R. 9 or 
R. 10 of 0. XXII, We were asked to 
treat the appeal as an application for 
revision. We are not prepared to do this. 
The Court below does not appear to have 
acted without jurisdiction or irregularity 
in the exercise of its jurisdiction. More- 
‘bver Nihal Singh left a widow who appears 
to be his legal representative, if the 
appellant is not the adopted son, and 
who may yet succeed in getting herself 
made plaintiff in place of her deceased 
husband. It may also be possible to 
appeal against the order of the Court 
when passed, dismissing the suit as having 
abated. There are two reported decisions 
of this Court that no such appeal lies, but 
the Bombay and Madras High Gourta 
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'have held that such an order is tanta- 
anount to a decree and is appealable as 
such. 

The present appeal is dismissed with 
►costs. 

Appeal dismissed, 

A. I. R. 1915 Allahabad 159. 

Eichards, C. J. and Banerji, J. 

Collector of Meerut — Defendant- Appel- 
lant 

V. 

Umrao Singh — Plaintiff-Respondent. 

First Appeal No. 380 of 1913, decided 
'On 23rd March, 1915, from a decree of the 
Sub-J., Moradabad. 

(a) Civil P. C., (V of 1908), 0. 32, Rr, 3 and 4 
— Mother borrowed debt on mortgages for recover- 
4ng minor* s •property— Suit on mortgages — Mother 
not improper guardian ad litem. 

The father of the plaintiff was murdered 
leaving his widow and the plaintiff, a minor, 
ihim surviving. The motive of the murder was 
'to take possession of property which belonged to 
the plaintiff’s father Suits had to be brought 
in the name of the minor. The mother of the 
'minor borrowed on mortgages on behalf of the 
plaintiff as his guardian for the expenses of the 
suit Suits were thereafter brought on these 
mortgages and decrees were obtained. The 
plaintiff sued to set aside those decrees : 

Held, that the mother was a fit and proper 
^person to be his guardian ad litem in the pro- 
•oeedings in the Civil Court and that if the 
^decrees were fairly and properly obtained against 
the minor as represented by his mother, the 
decrees were binding and the Court could not 
,go behind them. [P. 159, 0 2] 

(b) Decree-Setting aside— Mother guardian 
did not defend suit is no ground for setting aside. 

Held, further, that the mere fact that the 
mother did not defend the suits on the mortga- 
/ges would not make the decrees invalid. 

[P. 160, G. 1.] 

A, E, Byves — for Appellant. 

D. G, Banerji — for Respondent. 

Judgment: — This appeal arises out of 
•a suit brought by the plaintiff, Umrao 
Singh, for a declaration that certain decrees 
which had been obtained against his 
.mother as his guardian were not binding 
'Upon him. The suit was instituted in 
April, 1912. The estate of the defendants 
was taken over by the Court of Wards in 
February, 1913. The Court below made 
a decree in part in the plaintiff’s favour 
•on the 13th of May, 1913. The Collector 
was never made a party to this suit and it 
is doubtful perhaps whether the decree 
ivas quite regular. It is, however, unneces- 


sary to consider this point, having regard 
to the position which Mr. Ry ves has taken 
up in the present appeal on behalf of the 
Court of Wards. When the Collector came 
to know of the decree of the Court below, 
ho iiled the present appeal against the 
decree. Mr. Ryves has stated at the 
outset that he waives any irregularity and 
that he is willing to argue the case on the 
merits, just as he would have done had 
the Collector been made a party and the 
decree had been regularly made against 
him. It appears clearly from the evidence 
and admitted facts that the father of the 
plaintiff, one Bahai Singh, was murdered 
leaving his widow and the plaintiff him 
surviving. One Parsa helped the widow 
against her adversaries. The supposed 
motive of the murder was to take posses- 
sion of property which belonged to Bahai 
Singh. After the murder of Bahai Singh 
a suit had to be brought in the name of his 
minor son, which was fought right up to 
the High Court. The costs, which were 
allowed under the decree of the High 
Court, amounted to Rs. 793. It is clear 
that this does not at all represent the 
actual money that had to be expended in 
the course of that litigation alone. Besides 
this, however, there were mutation pro- 
ceedings in the Revenue Court which were, 
apparently, contested. There was also a 
riot case in which undoulitedly money was 
expended. We have no doubt that money 
was also expended in connection with the 
prosecution of the murderer of Bahai 
Singh. It is in connection with these ex- 
penses that the money was borrowed on 
mortgages executed by the mother on 
behalf of the plaintiff as his guardian. 
Suits were brought on foot of these mort- 
gages and decrees were obtained in 1909 
and 1910. It is to set aside these decrees 
that the present suit is brought. 

There are two aspects of the case. First 
as to whether the decrees obtained against 
the plaintiff with the widow as his guar- 
dian do not bind him. The widow was his 
natural and de facto guardian. Prima facie 
•she was a fit and proper person to be his 
guardian ad litem in the proceedings in the 
Civil Court. She had no interest adverse 
to him. So far as the evidence goes, she 
had been most active in taking steps to 
protect the minor’s property. If the de- 
crees were fairly and properly obtained 
against the minor, as represented by his 
mother, then the decrees are binding and 
the Court ought not to go behind them, 
The only suggestion of the decrees being 
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|improp 0 r is that the widow did not defend 
[the suits. The total amount borrowed was 
a sum of Ks. 2,100. The expenditure upon 
the matters to which we have already re- 
ferred must have been very considerable. 
It is possible that if the widow had defend- 
ed the suits brought on foot of the mort- 
gages and put the plaintiff to strict proof 
of legal necessity for each and every item, 
she might, possibly, have succeeded in 
having some small item struck out. 
Defending the suits would probably have 
cost much more than the item disallowed. 
In our opinion it is impossible to hold, 
under the circumstances of the present 
case, that the decrees, even though ex) parte, 
were in any way improperly obtained. If 
this be so, it is quite unnecessary to go 
into the other matters and to consider 
whether the defendants have been able to 
show that there was legal necessity for 
every part of the consideration for the 
bonds. In our opinion the decree of the 
Court below was erroneous and must be 
set aside. 

We accordingly allow the appeal, set 
aside the decree of the Court below and 
dismiss the plaintiff’s suit with costs in 
both Courts. 

Appeal decreed. 

A. I. R. 1915 Allahabad 160 (1). 

Chamiee, J. 

Mi. Fakhran — Applicant 

V. 

Bajab Ali Khan and others — Opposite 
Parties. 

Civil Eevn. Petn. No. 170 of 1914, 
decided on 2Gth February, 1915, from an 
order of the Dist. J., Shahjahanpur, dated 
4th May, 1914. 

Civil P.C., (V of 1908), 0 21, R 89--Attach- 
ing creditor has no ^'interest in property for 
purpose of 0. 21, R, 89. 

A decree-holder who attaches a property 
before it is put to sale at auction, is not entitled 
to get the sale set aside under O. XXI, R. 89, of 
ttie Code of Civil Procedure. [P. 160, C, 2.] 

Lakshmi Narayan — for Applicant, 

Eameedullah'—ioY Opposite Parties. 

Facts: — The petitioner as attaching 
creditior put in an application under 
O. XXI, E. 89, Civil Procedure Code, fcr 
setting aside a sale The Courts below 
held that she had no right to apply. 

The petitioner applied to the High 
Court in revision. 


Judgment: — I doubt whether this ap- 
plication for revision is maintainable at 
all ; but assuming that it is maintainable 
I think it should be dismissed on the 
merits. Certain property was sold in exe- 
cution of a decree. The applicant had at- 
tached the property before the sale took 
place and after the sale she made an ap- 
plication under O. XXI, E 89, to have 
the sale set aside. The Courts below have 
held that she is nofc a person who is en- 
titled to ask the Court to set aside the sale. 
It is admitted that she does nor own the 
property. The only question is whether 
she has any interest in it by virtue of any 
title acquired before the sale within the 
meaning of O. XXI, E. 89. A person who 
has attached property may for some pur- 
poses be regarded as having an interest in 
it, for example, it has been held that an 
attaching creditor is entitled to redeem- 
mortgaged property. But what is required 
to entitle the present applicant to ask the 
Court to set aside a sale under E. 89 is an 
interest in the property by virtue of a title 
acquired before the sale. The applicant 
has acquired no title whatever to the pro- 
perty. I, therefore, hold that she is not 
a person who has an interest in the pro- 
perty by virtue of a title acquired before' 
the sale within the moaning of E. 89 and,* 
therefore, she is not entitled to ask the 
Court to set the sale aside. The applica^ 
tion is dismissed with costs. 

Application dismissed. 


A. I. R. 1915 Allahabad 160 (2). 

Eichaeds, C. j. and Tudball, J. 

Munna Lal — Defendant- Appellant 

V. 

Bam Gitlam Sinqh and others — Plain- 
tiffs- Eespondents. 

First Appeal No. 140 of 1914, decided 
on 19th May, 1915, from an order of the 
Dist, J., Budaun, dated 81st August, 
1914. 

Pre-emption— Co- sharer in possession by sale- 
deed unchallenged for 3 years is recorded co- 
sharer for pre-emption suit. 

Where a person has been a recorded oo-sharer 
in possession of a property by virtue of a sale- 
deed and no steps have been taken for three 
years to set aside the sale, or to oust him from< 
possession, he must be regarded as a oo-sharer 
for the purposes of a pre emption suit. 

[P. 161, 0. 2.] 

Sital Prasad Ghose — for Appellant. 

S. D, Sinha — for Eespondents. 
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Judgment: — The facts connected with 
this appeal so far as they are material to 
our decision are as follows. The plaintiff 
is a recorded co-sharer and in possession of 
certain property in the mahal. He has 
been recorded for three years. It is con- 
ceded that if he is a “ co-sharer ”, he is 
entitled to bring the present suit for pre- 
emption as against a stranger. The de- 
fendant-vendee, however, contends that 
the plaintiff is not a co-sharer, because his 
vendor had no title to sell to him ; on the 
contrary that the real owner of the share 
(which the plaintiff’s vendor purported to 
sell) sold the share to him. The lower 
Appellate Court has held that the plaintiff 
being a recorded co sharer in possession 
of the property and no step having been 
taken to set aside the sale, or to oust him 
from possession, he must be regarded as a 
co-sharer. In our opinion this view is 
quite correct. 

It is next argued that the Court of first 
instance having found that the property, 
in respect of which the plaintiff is record- 
ed, could not be sold by the plaintiff”s 
vendor, and that this share has vested in 
the defendant in the present suit, and the 
finding not having been set aside by the 
lower Appellate Court, the suit should not 
have been remanded. It is quite impossi- 
ble that two persons could be the owners 
of the same share at the same time. In 
our opinion, the Court below must be 
taken to have set aside the finding of the 
Court of first instance. 

Under these circumstances the appeal 
fails and is dismissed with costs. 

Appeal dismissed. 


A. I. R. 1915 Allahabad 161. 

PlGGOTT, J. 

Shankar Singh — Plaintiff- Applicant 

V. 

Mst, Bekha and anothei — Defendants- 
[Respondents* 

Civil Rovn. Petn. No. 146 of 1914, 
decided on 5th March, 1915, from an order 
of the Small Cause Court J., Bareilly. 

(a) Limitation Act (IX of 1908), Art. 57 — 
Return of advance for purchase of goods becomes 
due after period fixed by usage or reasonable time 
fixed for delivery of goods. 

In a suit for the balanoe of money advanced 
in payment of goods to be delivered where no 
time is fixed for delivery, the Court ought to 

1915 A— 21 & 22 


consider whether, by reason of trade oustom or 
some eBtabiisbed usage well understood by both 
parties, any particular period can be laid down 
as the time when the goods required in the 
particular case ought to have been delivered, 
failing this, it should fix some reasonable time 
after the advance of the money, having regard 
to all the oiroumstanoes of the case. (7 W. R. 
164, Ref,). [P. 161, C. 1 & P. 161, 0. 2.] 

(b) Provincial Small Cause Court Act {IX of 
1887), S. 25 — High Court can interfere if suit 
dismissed as time barred presuming date of pay- 
ment as date of delivery of goods. 

If a Court without making such Inquiry as to 
the time of delivery of goods di&misses the suit 
as barred by time holding that the date of pay- 
ment must be taken to be the date of delivery of 
the goods, the High Court would interfere in 
revision under B. 25 of the Small Cause Courts 
Act. [P. 162, C. 2.] 

Iqbal Ahmad — for Appellant. 

Sham Nath Mushram for Tej Bahadur 
Sapru — for Respondents. 

Judgment : — This is an application in 
revision by a plaintiff whose suit for the 
recovery of certain money has been dis- 
missed by the Judge of the Court of Small 
Causes at Bareilly. The suit was on the 
face of it one for the balance of money 
advanced in payment of goods to be deli- 
vered, falling under Art. 57 of the first 
Schedule to the Indian Limitation Act IX 
of 1908. The learned Judge of the Court 
below rightly appreciated this point, but 
went on to hold that in as much as there 
was nothing in the plaint to show that 
any date was fixed for delivery of the 
goods, the date of payment must be taken 
to be the date for delivery of goods. The 
learned Judge was, in my opinion, palpably 
wrong. The circumstances of the trans- 
action were such, according to the allega- 
tion in the plaint, that the date of the 
payment of the money could not possibly 
be the date for the delivery of the goods. 
The principles which should govern the 
decision of the Court when a question of 
this sort arises appear to have been correct- 
ly laid down in a very old ruling, that of 
Boiddonath Shah v. Lal-un-mssa Bihi (1). 
The learned Judge of the Court below 
ought either to have considered whether, 
by reason of trade custom or some 
established usage, well- understood by both 
parties, any particular period could be 
laid down as the time when the goods re- 
quired in this particular case ought to have 
been delivered, or failing this, he should 
have fixed some reasonable time after the 
advance of the money, having regard to all 

(1) (1867) 7 W. R. 164. 
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the circumstances of the case. I note that, 
according to the findings of the Court 
below, an allowance of only thirty days 
for the delivery of the goods would be 
sufficient to bring this claim within 
limitation. In my opinion the suit has 
been thrown out in the Court below with- 
out adequate inquiry and on a misappre- 
hension of the law applicable to the case. 
It has been contended on behalf of the 
defendants-opposite party that a wrong 
decision upon a question of limitation 
would not of itself justify interference of 
this Court under S. 25 of Act IX of 1887 
(the Provincial Small Cause Courts Act.) 
It is not easy to lay down precise princi- 
ples to govern the exercise of the very 
wide discretion which has, for obvious and 
necessary reasons, been conferred upon 
the High Court by the section above 
referred to. ^ In the present case, however, 
I think it is apparent on the face of the 
judgment of the Court below that that 
Court would have done better to inquire 
into the facts of the case and to determine 
the case as a whole, including the question 
of limitation, when fully satisfied as to the 
facts. The application before me has been 
admitted by a learned Judge of this Court, 
and I am not prepared to say that the 
case is one in which in the exercise of its 
discretion it would be unreasonable for 
this Court to interfere in the interests of 
justice. I set aside the order and decree 
of the Court below and remand the case 
to that Court with orders to re-admit the 
same to its file of pending suits and to 
dispose of it with due regard to the re- 
marks made above on the question of law 
involved. Costs of this application will be 
costs in the suit. 

Application allowed. 

A. I. R. 1915 Allahabad 162. 

Banerji, J. 

Jai Debi Kuar — Applicant 

V. 

Emperor — Opposite Party. 

Criminal Bevn. No. IIG of 1915, 
decided on 21st April, 1915, from an order 
of the S. J., Moradabad. 

Tenal Code (XLV of 1860). S, 500 -^Repetition 
of defamatory statement in enquiry constitutes 
separate publication* 

The accused made certain defamatory state- 
ments against a Government Official in her peti- 
tion to the Lieutenant Governor, and on inquiry 


she repeated the same statements before two 
Magistrates on different occasions : 

Eield, that the statements made before the two 
Magistrates were the publication of the original 
defamatory statements made in the memorial to 
the Lieutenant-Governor and the accused was 
guilty of three separate publications of the libel. 

[P. 162, C. 2 ; P. 163, 0. IJ 

S. C, Mukerji — for Applicant. 

Asst. Govt. Advocate — for the Crown. 

Judgment : — This is an application for 
the revision of the order of the learned 
Sessions Judge of Moradabad, affirming 
the conviction of the applicant for an 
oifence under S. 500 of the Indian 
Penal Code. It appears that the appli- 
cant, Mt. Jai Debi, presented an applica- 
tion to His Honour the Lieiftenant- 
Governor in which she charged the com- 
plainant, Mr. Krishna Chandra Joshi, 
Deputy Collector, with instigating her 
opponent, Kiliyan Bai, to bring false 
charges against her. An inquiry was 
ordered and Mr. Nanavati, the Collector 
of Budaiin, sent for the applicant and she 
appeared before him and repeated what 
she had said in her memorial, and 
added that Mr. Krishna Chandra Joshi 
had asked for a bribe from her which she 
had refused to pay. A further inquiry 
was held by Mr. Ingram, the successor of 
Mr. Nanavati, and before him also she 
apparently repeated what she had stated 
in her memorial to His Honour 
the Lieutenant-Governor. It was in 
regard to these statements that she 
was prosecuted, and she has been con- 
victed on three separate charges, namely 

(1) of the statement made in the memorial 
to His Honour the Lieutenant-Governor, 

(2) the statement made before Mr. 
Nanavati and (3) the statement made 
before Mr. Ingram. 

It is urged that she could not be convict- 
ed on three different charges, because the 
statements made before Mr. Nanavati and 
Mr. Ingram cannot be demeed to be a publi- 
cation of the libel inasmuch as she made 
the statements in answer to question put to 
•her. I am unable to agree with this coi^- 
tention. There was no obligation on the 
applicant to make any statement to Mr. 
Nanavati imputing dishonesty and bribery 
to Mr. Krishna Chandra Joshi, and there 
was equally no obligation on her to make 
defamatory statements in regard to that 
officer before Mr. Ingram. The statements 
made by her were clearly publications of 
the original defamatory statement made in 
the memorial to the Lieutenant-Governor 
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land there were thus three separate publica- 
Jtions of the libel. The ease does not fall 
within any of the exceptions to 8. 499 of 
the Indian Penal Code. As the learned 
Sessions Judge has pointed out, exception 
(2) has no application as there was no ex- 
pression of opinion. As to exception (8), 
^here was nothing to show that she acted 
in good faith. The applicant was, there- 
fore, rightly convicted on three different 
'Charges, and I see no reason to interfere 
with the decision of the Court below. 

I accordingly dismiss the application. 

Application dismissed. 


A.l, R. 1915 Allahabad 163. 

Chamier, and Piggott, JJ. 
Jaivahir — Plaintiff- Appellant 

V. 

Neki Bam — Defendant-Eespondent. 

Second Appeal No. 179 of 1914, decided 
on 14th December, 1914, from a decree of 
iihe Dist. J., Agra. 

(a) Decree— Setiinq aside Jurisdiction — Decree 
iibtained by committing fraudSuit to set aside 
•also lies in Court where fraud committed or decree 
passed— Civil P. 0., (F of 190S)^ 8. 20, 

The plaintiff sued the defendant in Agra 
praying that a decree for money obtained 
against him by the defendant In Siliguri within 
the jurisdiofclon of the Oiloutta High Court be 
•set aside, on the ground that the defendant 
fraudulently prevented the institution of the 
suit from becoming known to him by causing 
the notice of suit to be served on some other 
person in Agra and an incorrect return to be 
made to the Court : 

Held, that as part of the fraud was committed 
in Agra the cause of action arose in part at least 
in Agra and that, therefore, the Courts in Agra 
had jurisdiction to entertain the suit. 

[P. 164, 0. 2 & P. 165, 0. 1.] 

Semble : — A suit to set aside a decree on the 
;ground of fraud may be brought in a Court 
other than that by which the impugned decree 
was passed, if the property of the plaintiff 
situated in that Court is attached in that 
■decree. 

(b) Civil P. C.. (F of 1908), 8. 20-^SeeUng 

■execution of the decree affords plaintiff cause of 
action, ' 

In a suit to set aside decree obtained by fraud 
the execution of the decree and the applloatlou 
ior the realization of the amount of it are acts 
of the defendant which infringe the rights of 
the plaintiff and afford him his principal cause 
of action. [P. 164, C. 2.] 

(o) Decree— 8et ling aside— Fraud— Non- service 
of summons does not prove fraud. 

A plaintiff in such a case cannot succeed 
merely on proving that the summons was not 
served on him. [P. 163, C. 2.] 


Narmadeshwar Prasad for Surendra 
Nath Sen — for Appellant. 

Gulzari Lai — for Eespondent. 

Judgment : — This was a suit by the 
appellant praying that a decree for 
money obtained against him by the res- 
pondent in Siliguri might be set aside on 
the ground that it had been obtained by 
fraud, and that an injunction might be 
issued restraining the respondent from 
executing the same. The appellant alleged 
that the claim on which the decree rested 
was totally without foundation, that the 
respondent had taken steps to prevent the 
institution of the suit from becoming 
known to him, and that he knew nothing 
of it till October 8th, 1911, when the res- 
pondent caused some of his property to be 
attached within the jurisdiction of the 
Munsif of Fatehabad in the Agra district. 
The appellant alleged that a cause of 
action accrued to him on October 11th at 
the place where the attachment was 
effected. The Munsif decreed the claim, 
but on appeal the District Judge held that 
the suit was not maintainable at all. He 
seems to have thought that the whole of 
the appellant’s case was that the summons 
in the suit had not been served on him, 
and he declined to consider whether there 
was any foundation for the respondent’s 
suit. The learned Judge has, we think, 
misunderstood the case. A plaintiff in a 
case of this kind cannot succeed merely; 
on proving that the summons was not 
served on him, but if he proves that the 
former suit had no foundation in fact but 
was the outcome of previous enmity, that 
the summons was not served on him, and 
that the person who is said to have been 
present at the service was not there at all, 
and if he proves other facts also which tend 
to show that the defendant was anxious to 
avoid a fair trial of the issue between the 
parties, it is certainly open to the Court 
to find that the decree was obtained by 
fraud. The Munsif found that the appel- 
lant had proved all this, and he held that 
the decree had been obtained by fraud. 
It seems to us that in a case of this kind 
the Court can and must go into the whole 
matter before it can decide the cg^se with 
any satisfaction to itself or any one else. 
That was the view taken in Lakshmi 
Gharan Shaha v. Nur Ah (1), and it is sup- 
ported by ample authority. As was said 

(1) (1911) 11 1. 0. 626«88 Cal. 936, 
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by Lord Bobertson in Khagendra Nath 
Mahata v. Pran Nath Boy (2), which was 
a suit of this kind, “the appellant’s allega- 
tion is an attack, not on the sufficiency of 
the service of notice but on the whole suit 
as a fraud from beginning to end.” So far 
as the merits of the case are concern- 
ed, we have no hesitation in saying that 
the proceedings in the lower Appellate 
Court were not satisfactory. 

It is, however, contended on the autho- 
rity of the decision in Day Dial v. Munna 
Lai (3), that such a suit as this does not 
lie at all, except possibly in the Court or 
district in which the decree impugned 
was passed. 

That such a suit will lie is beyond 
doubt. See the remarks of Jenkins, C. J., 
in Nanda Kumar v. Bam Jiban (4) and 
the decisions of the Privy Council in 
Badha Baman Shaha v. Pran Nath Boy 
(5), [affirming the decision of the High 
Court reported in Pran Nath Boy v. 
Mohesh Chandra Moitra (6J, and Kha- 
gendra Nath Mahota v. Pran Nath Boy 
(2)] . Other recent instances of such suits 
are Thakur Prasad alias Shamhhoo Narain 
v. Punkal Singh (7) and Abdul Plaque v. 
Abdul Hafiez (8). Incidentally these cases 
show also that a suit to set aside a decree 
on the ground of fraud may be brought in 
a Court other than that by which the im- 
pugned decree was passed, and wo may 
observe that if it were otherwise no suit 
could be brought to set aside a decree 
obtained by fraud in a Court of Small 
causes, however gross the fraud might be. 

But in this Court there seems to be a 
conflict of opinion on the question whether 
a suit will lie in these Provinces against 
a resident of another Province to have a 
decree obtained by him in that Province 
set aside on the ground of fraud, even 
when property of the plaintiff in these 
Provinces has been attached in execution 
of the decree impugned. In Banke Behari 
Lai V. Pokhe Bam (9), it was held that a 
suit would lie in Cawnpore against a resi- 
dent of Calcutta to have a decree obtain- 
ed by him in the Calcutta High Court set 


(2) (1902) 29 Cal. 395=29 I. A. 99=6 C.W.N. 

m (P.O.). 

(3) A. I. R. 1914 All. 93=36 All. 664=24 I. 0. 

978. 

(4) (1914) 23 I. 0. 337 = 41 Gal. 990. 

(5) (1901) 28 Cal. 476 = 5 0. W. N. 757. 

(6) (1897) 24 Cal. 546. 

(7) (19C8) 8 C. L. J. 485. 

(8) (1910) 5 I. C. 648. 

(9) (1902) 26 All. 48=1902 A. W. N. 179. 


aside on the ground of fraud, when pro- 
perty of the plaintiff in Cawnpore had been 
attached in execution of the decree im* 
pugned. But in Kalyan Das v. Bahskhi 
Bam (lO) Knox and Griffin, JJ., held that 
a suit to set aside, on the ground of fraud, 
a decree obtained in Cachar by a resident 
of that place would not lie in Agra, even 
though the plaintiff had been arrested in 
Agra in execution of that decree ; and in 
Dan Dial v. Munna Lai (3), Eichards,. 
C. J. and Tudball, J., held that a suit did 
not lie in Mainpuri against a resident of 
Calcutta to set aside, on the ground of 
fraud, a decree obtained by him in Calcutta 
in execution of which the plaintiff’s pro- 
perty in Mainpuri had been attached. In 
the course of the principal judgment it is- 
said that, “all that the plaintiff complains 
of happened in Calcutta and, therefore, the 
cause of action arose in Calcutta and no 
place else.” As at present advised we are 
not prepared to taka this view. In the 
plaint in that case the plaintiff complained 
specifically of the attachment of his pro- 
perty in the Mainpuri district, and he 
prayed for an injunction directing the de- 
fendant to release the property from at- 
tachment. It seems to us that the attach* 
ment of the property was an important 
part of his cause of action and that it gava 
the plaintiff the right to sue in Mainpuri. 
We agree with the observation made in 
the case of Banke Behari L^l v. Pokhe 
Bam (9) by Banerji, J., that “the execu- 
tion of the decree and the application for 
the realization of the amount of it are acts 
of the defendant which infringe the rights 
of the plaintiff, and afford him his princi- 
pal cause of action.” 

In view of the conflict between the deci- 
sions in Dau Dial v. Munna Lai (3) and 
Kalyan Das v. Bakhshi Bam (10) on the 
one hand and in Banke Behari Lai v. 
Pokhe Bam (9) on the other, we have con- 
sidered the propriety of referring this case 
to a larger Bench, but we have come to 
the conclusion that such a course is un- 
necessary. It is part of the plaintiff s case 
• that the defendant fraudulently prevented 
the institution of the suit from becoming 
known to' him by causing the notice of 
suit to be served on some other person and 
an incorrect return to be made to the 
Court. This is part and parcel of the fraud 
alleged, and if the allegation is found to be 
true part of the fraud was committed in 
the Agra district, and there can be no 


(10) P. A. No. 14 of 1910. 



1915 


Eam Habakh Pathak v, Eam Saban Pathak Allahabad 165 


doubt that the cause of action arose in part 
at least in the Agra district, even if the 
attachment of the plaintiff’s property is 
not part of the cause of action. 

We, therefore, direct that the record be 
returned to the lower Appellate Court, in 
order chat a finding may be recorded upon 
the second issue. Further evidence will 
not be admitted except for good cause 
shown. On return of the finding 10 days 
will be allowed for objections. 

Case remanded. 


A. I. R. 1915 Allahabad 165. 

Knox, J. 

Bam Harakh Pathak and others — De- 
fendants- Appellants 

V. 

Bam Saran Pathak and others — Plain- 
tiffs-Eespondents. 

Second Appeal No. G86 of 1914, decided 
on 20th May, 1915, from the decision of 
iihe Addl. SuId-J., Gorakhpur, dated 27th 
February,’ 1914. 

J^crisdiction — Consent of parties cannot give 
jurisdiction to appellate Court to hear appeal 
iphen barred — Civil P. C., (V of 1008 ) ^ Sch. //, 
Cl. 16 . 

A decree passed in the terms of an award not 
being appealable, the parties to the decree can- 
not, by giving consent to an appeal being heard 
and the case being decided again on the merits, 
give the appellate Court jurisdiction to enter- 
tain an appeal againut such decree. 

[P. 166, 0. 1.] 

Janq Bahadur Lai — for Appellants. 

Bnj Nath Viyas — for Eospondents. 

Judgment : — The plaintiffs, now res- 
pondents, sued on a bond. The defendants 
pleaded payment. The matter in dispute 
was referred to a^rbitration ; the arbitrator 
decided in favour of the plaintiffs. 
Objections were taken by both parties. 
The lower Court, after considering the 
-objections, dismissed them and drew up 
a decree in terms of the award. From 
that decree an appeal was filed to the* 
Court ^ of the Additional Judge. The 
Additional Judge accepted the appeal and 
on the 16th of August, 1912, entertained 
an application signed by one of the plain- 
tiffs and the Vakil engaged for both 
plaintiffs on the one side, and by the 
defendant Earn Harakh and a Pleader 
who appeared for both defendants on the 
other. The application was to the effect 
ihat both parties agreed that the appeal 


should be accepted {manzur) and that the 
case should be decided on the merits. The 
Additional Judge ordered that the appeal 
be accepted and tlie^ case be decided on 
the merits. Some evidence was taken and 
the case remained on in the Court of the 
Additional Judge until the 4th of April, 
1913. Then, so far as the record shows, 
the case went automatically to the Court 
of the Subordinate Judge of Basti. No 
doubt there must have been some order, 
but whether that was an order passed by 
the District Judge or by the Additional 
Judge does not appear. There remains 
the fact that on the 5th of April the case 
appeared in the Court of the Subordinate 
Judge of Basti and he began to exercise 
lurisdiction upon it. It remained in that 
Court until the 21st of January, 1914, 
when we are told that by an order of the 
District Judge of Gorakhpur the case was 
made over to the Court of the Additional 
Subordinate Judge of Gorakhpur; that 
officer held that no appeal lay under 
the circumstances to the Court of the 
Additional Judge, that the admission or 
agreement of parties was on a point of law 
and was to the effect that a certain Court 
should ro-try the case, that this agree- 
ment was not binding on the plaintiffs, 
and that it did not give that Court or the 
present Court any jurisdiction to hear the 
appeal. He accordingly dismissed the 
appeal. 

It is obvious that the record is incom- 
plete, that there are papers which ought 
to be on the record, which are not there 
now, and the absence of these papers 
has caused the waste of a whole day 
of time by this Court. I expect the 
learned District Judge to look into the 
matter and see to whom it is owing 
thar this record has been drawn up in such 
an incomplete way. 

The defendants have come here in appeal 
and have submitted a memorandum of ap- 
peal consisting of seven pleas. The first is 
to the effect that the learned Additional 
Judge had no jurisdiction to sob aside the 
order of his predecessor dated the 16th of 
August, 1912. I do not know, nor can I 
ascertain from the record, who Uie prede- 
cessor of the learned Additional Judge 
was. So far as the record shows Mr. Eosa 
was the only Additional J udge who dealt 
with this case. The second plea is to the 
effect that the agreement of the partie 
dated the 16th of August, 1912, was bind 
ing on both the plaintiffs and the defen- 
dants and the plaintiffs have no right to 



1 66 Allahabad 


JAMNA KUNWAR V. EaMHIT SiNGH 


191S 


resile from the same. There is do doubt 
that the procedure adopted by the learned 
Additional Judge in passing that order of 
the 16th August, 1912, was very erratic. 
The order in question was a decree based 
upon an award. From that decree no ap- 
peal lay to the Additional Judge and he 
had not the least power to adopt the pro- 
cedure which he afterwards did. The 3rd 
and ith pleas are practically to the same 
effect. The fifth plea is to the effect that 
the plaintiffs were estopped from question- 
ing the jurisdiction of the Court to hear 
the appeal on the merits. This follows my 
decision on the preceding plea. Then 
there is a plea to the effect that even if the 
appellants' Vakil made any admission on 
a point of law, it is not binding on the 
appellants. The last plea is that the Addi- 
tional District Judge being seized of the 
case, the order of transfer to the Court of 
the Additional Subordinate Judge was 
bad in law. I cannot find the order of 
transfer on the record and it is impossible 
to say what that order was. In the ab- 
sence of the order it must be pre- 
sumed to have been rightly made until the 
contrary is shown. A great deal of argu- 
ment was addressed to me and several 
cases cited as to the power of the District 
Judge to withdraw an appeal from a 
Subordinate Court when that Court has 
gone to some length in the case. I quite 
agree with the contention that it is most 
inexpedient for orders of this nature to bo 
passed, but I cannot say that such orders 
are illegal, specially when I am not satis- 
fied as to the circumstances under which 
the order was passed. 

The result then is that we are carried 
back to the appeal which was filed in the 
Court of the Additional District Judge, no 
appeal lay and everything that followed 
must be swept aside as without jurisdic- 
tion and I come back, though not quite by 
the same road, to the decree of 30th of 
May, 1912. . 

I dismiss this appeal with costs, includ- 
ing fees in this Court on the higher scale. 

Appedl dismissed. 


A. I. R. 1915 Allahabad 166. 

Knox, J. 

Jamna Kunwar — Defendant- Appellant 

V. 

Bamhit Singh and another — Plaintiffs- 
Eespondents. 

Second Appeal No. 962 of 1913, decided, 
on 18th February, 1915, from the deoisioa 
of the Dist. J., Jaunpur, dated 23rd ApriU 
1913. 

Hindu Law— Gift by widow with consent of 
next reversioner is binding* 

Where a Hindu widow executed a deed of gift 
in respect of her husband’s property with the 
consent of her deceased husband s motther, in 
favour of those persons who were reversioners 
next to the mother at the date of the gift : 

Heldf that the gift was binding upon the 
mother. [P. 108, 0. 1.] 

L. M, Banerji — for the Appellant. 

Judgment: — The property in dispute 
in this appeal is property at one time 
belonging to Bhagwan Singh. To this pro- 
perty some nine years ago Mt* Anar! 
Kunwar, his widow, succeeded and came 
into possession of the same. 

On the 13bh of April, 1909, Mt. 
Anari Kunwar and with her Mt. 
Jamna Kunwar, who was at that time, 
had the succession opened out, the next* 
reversioner, executed a deed of gift in 
favour of Eamhit Singh and Phirae Singh. 
In this deed of gift they set themselves* 
out as being entitled to and in possession 
of the property in dispute and they trans- 
ferred the whole of their property in 
favour of the aforesaid Eamhit Singh and 
Phirae Singh. Eamhit Singh and Phirae 
Singh alleged that they came into posses- 
sion and are in possession of the property, 
in dispute ; they add, however, that 
upon the death of Mt* Anari Kunwar, the 
patwari of the village made a report 
and had the name of Mt* Jamna Kunwar 
entered and their names removed. They 
applied to the Eevenue Court for correc- 
tion of this mistake, but in vain. Thus* 
they were forced to come into the Civil 
Court and to ask that a decree might ba 
passed in their favour declaring that they, 
are in proprietary possession of the pro- 
perty in dispute and if this be not found, 
proved by the Court below, that a decrea 
awarding possession in their favour may. 
be passed. 

In the written statement the execution 
of the deed of gift was denied. It was said^ 
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thafc Eamhit Singh and Phirae Singh 
persuaded Mt. Anari Kunwar and Mt. 
Jamna Kunwar that they were better able 
to manage the zemtndari property left by 
Bhagwan Singh, that the deed which was 
executed was understood by the two 
ladies to bo merely a power- of-attorney 
conveying the right to Eamhit Singh 
and Phirae Singh to manage the estate. 
Jamna Kunwar said that the ladies had all 
along been in possession of the property 
in suiu ever since the death of Mt. Anari 
Kunwar. 

The Court of first instance dismissed 
the claim; it held that the fraud alleged by 
Mt, Jamna Kunwar was not proved, that 
execution of the deed of gift by the two 
ladies was established and that Mt. Jamna 
Kunwar had at the time of executing the 
deed only a right in expectancy which she 
could not legally transfer. The deed, 
therefore, under which Eamhit Singh and 
Phirae Singh sued conferred no title upon 
them. 

The case was taken to the Court of the 
District Judge of Jaunpore. The view 
taken by that learned Judge was that the 
deed of gift was a deed properly and duly 
executed by the ladies with knowledge of 
what they were doing, that no fraud in 
this matter had been proved to the satis- 
faction of the lower Appellate Court. It 
went on to hold that the deed of gift was 
“not to a stranger, it was to the rever- 
sioners in expectancy, who would have 
been next reversioners” in the event of 
Bhagwan’s mother pro-deceasing his widow. 
The mother was perfectly competent to 
relinquish her expectation of the life- 
interest, and by her doing so the plaintiffs 
became next reversioners and the widow, 
became tpso facto competent to gift the 
property or to be more exact to surrender 
her life-interest therein. It accordingly 
allowed the appeal and decreed the plain- 
tiffs’ claim for possession. There was a 
third defendant, who, it held, was un- 
necessarily impleaded, but we are not con- 
cerned with him in this appeal. 

if ^ Jamna Kunwar has come to this 
Court and raised six pleas attacking the 
judgment of the lower Appellate Court. 
The sixth plea was not argued. Of the 
remaining pleas four attacked the deed of 
gift on the grounds that (1) it was not 
proved that the defendant had any inde- 
pendent advice, (2) that the gift had never 
been given effect to and the plaintiffs not 
having obtained possession under the deed 
cannot now sue for possession, (3) that 


V . Eamhit Singh 

t 

the defendent had no interest in the pro- 
perty in suit on the date when the deed 
of gift was executed and the deed conveyed 
no title to the plaintiffs, (4) that the gift 
of the defendant was a gift of an expectancy 
and was invalid. The fifth plea raised 
was that the plaintiffs were estopped from 
bringing the present suit. No argument 
was addressed to the Court on this last 
plea. 

It is found by the lower Appellate Court 
that Mt. Jamna Kunwar knew what she 
was doing when she executed the deed of 
gift. It is a finding of fact and if there 
was any necessity I agree that that find- 
ing of fact is a proper and right finding. 

My attention was directed in the course 
of the arguments to the written statement. 
Paragraph 16 of that statement says that 
Jamna Kunwar and Aft . Anari Kunwar 
had been all along in possession of tTie 
property in dispute since the death of 
Bhagwan Singh and since the death of 
Mt. Anari Kunwar, Jamna Kunwar had 
alone been in possession; the plaintiffs had 
never been in possession of the property. 
The lower Appellate Court has also held 
that the plaintiffs never have been in 
possession. Viewed then from the stand- 
point taken by Mt. Jamna Kunwar in the 
written statement, the deed of gift was a 
deed of gift of the property in dispute 
executed by her when in possession of the 
property, by whatever means that posses- 
sion was obtained. The deed was a deed 
executed by Mt. Anari Kunwar then in 
possession of her deceased husband’s estate 
and assented to by Alt. Jamna Kunwar, 
the next reversioner, in favour of the pre- 
sent plantiffs who were then reversioners 
and now are the next reversioners. 

A great deal of argument was addressed 
to the Court upon the ground that 
when Mt. Jamna Kunwar executed the 
deed of gift, she was trying to effect a 
transfer of a right in expectancy. Such 
transfer is forbidden by the Transfer of 
Property Act and in consequence, it was 
urged, conveyed no title of any kind to 
the plaintiffs. It seems to me that this is 
practically an attempt to get this Court to 
look at the transaction from a wrong point 
of view. In Ramphal Baz v. Tula Kuari 
(1), a Full Bench of this Court did hold 
that the consent of the heir- presumptive 
to an alienation was not sufficient to 
defeat the rights of a more remote rever- 
sioner. The view taken by this 


(1) (1883) 6 All. 116*1883 A.W.N. 293. 
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Court was considered by their Lordships 
of the Privy Council in Bajrangi Singh 
V, Manokornika Bakhsh Singh (2). Their 
Lordships, however, held that the 
view taken by this High Court in the 
former case “is at variance with the prin- 
ciple itself, and is not in accordance with 
the practice in other parts of India in which 
the Mitakshara Law prevails*'" They 
considered that the Allahabad High Court 
was trying to establish an unnecessary 
limitation upon the widow’s power of 
alienation. They preferred to follow the 
view taken in Radha Shyam Sircar v. 
Joy Bayn Senapati (3), where it was held 
“that ordinarily the consent of the whole 
body of persons constituting the next re- 
version should be obtained, though there 
may be cases in which special circum- 
stances may render the strict enforcement 
ofiihis rule impossible.” 

In the present case Mt. Jamna Kunwar 
was the next heir- presumptive ; she 
beyond all doubt consented to the transfer 
and is no longer entitled to oppose the 
same. 

I agree with the lower Appellate Court 
that when the deed was executed and 
under the circumstances in which it was 
executed, Mt. Anari Kunwar could 
surrender her' life- interest in the estate, 
if Mt. Jamna Kunwar consented to the 
transfer. 

I accordingly dismiss this appeal with 
costs, which in this Court will include fees 
on the higher scale. 

Appeal dismissed. 


(2) (1908) 30 All. 1 = 35 I. A. 1 = 5 A. L J 1= 

12 G. W. N. 74 = 9 Bom. L. H. 1348 
(P.C). 

(3) (1890) 17 Cal. 896. 
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Tudball and Bafique, JJ. 


Ghasi Bam and another — Plaintiffs- Ap- 
pellants 


V. 


Mt. Dehi and another — Defendants- Ees- 
pondents. 

First Appeal No. 429 of 1913, decided 
on 7th April, 1915, from the decision of 
the Sub- J., Agra, dated 18th Juno, 1913. 

Hindu Law— Joint family’^Property acquired 
hy gift ia separate — Burden of proof is on them 
who allege it as Joint— No lien on it for marriage 
expenses exists. 


Prima/aci« a property acquired under a gift 
by one member of a joint Hindu -family belongs 
exclusively to him; if other members of the 
family allege that it was treated as joint family 
property it Is for them to prove it. 

The laot that the expenses of the marriage of 
that member of the family, in whose favour the 
gift had been mado, were met out of the joint 
family funds, gives the joint family no lien on 
the gifted property. 

S. K. Dar — for Appellants. 

A. P, Dube — for Bespondents. 

Judgment: — The geneological tree 
which is set out in the judgment of the 
Court below will explain the relationship 
between the parties. The plaintiffs are 
some of the members of the family of 
Chiranji Lai. They sue as against MU 
Debi, the widow of Narain and mother of 
Gopal Das, and they also implead other 
members of the family who have not join- 
ed them in the suit. Their case is that 
the family was joint family and that the 
property situated in the three villages 
Baranda, Marhakar and Garhi Chandraman 
is the joint family property, that Mt. Debi 
as widow of Narain and motlier of Gopal 
Das had no title whatsoever to any share 
therein, that she only had a light of 
maintenance, that her name was entered 
in the Government records for the purpose 
of consolation only, that by reason of that 
entry she had sued for and obtained a 
decree for profits of a portion of the estate 
and that she had applied for partition of 
another portion. The plaintiffs, there- 
fore, came into Court asking for a 
declaration that the property was the 
property of the joint family and 
the defendant. Mt. Debi, had no title 
whatsoever thereto. In asking for this 
relief the plaintiffs also said tint if in the 
Court’s opinion they were not in legal 
possession of the property, then the Court 
might put them into possession and that 
they were ready and willing to pay the 
Court- fee in respect thereto. Mt. 
Debi’s defence was that her husband, 
Narain, had separated from his brother in 
«his life time, that she held the properties 
of Baranda and Marhakar as the mother 
of a separated Hindu. In regard to the 
property of Garhi Chandraman she plead- 
ed that the property was her stridhan, 
that at the time of her marriage her grand- 
mother and brother had gifted this proper- 
ty to her, but that the deed of gift was 
executed in the name of her husband, 
Narain, in whose name the prpperty stood 
and after him in the name of Gopal Das 
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his son. She also pleaded that the plain- 
tiffs were not in possession and were not 
entitled to a declaration in view of the 
terms of S. 42 of the Specific Relief Act. 
Four issues were framed, one as to the 
value of the property with which wo are 
not concerned. Issue No. 2 is ' whether 
S. 42 is a bar to the suit. Issue No. 3, is 
the property in suit joint property of the 
parties or separated property ? Issue 
No. 4, did defendant get Garhi Ghandra- 
man property from her mother and her 
brother and is it ancestral property ? The 
defendant gave evidence as to the alleged 
separation. The Court below rejected 
that evidence as valueless and held that 
the family was a joint family. In respect 
to the properties in Baranda and Marha- 
kar it held that they were joint family 
property. In respect to the property in 
Garhi Chandraman it held that this 
property had been gifted to Narain, that 
it was his separate property, that it des- 
<5ended to his son and from his son to the 
defendant, Mt, Debi. It held, that 
by reason of the decree for profits which 
Mt, Debi had obtained (which profits 
had been paid by the plaintiffs) and 
also by reason of the fact that Garhi 
Chandraman was in the possession of the 
defendant and not of the plaintiffs, that the 
plaintiffs’ suit for declaration was barred 
by S. 42 of the Specific Relief Act and, 
therefore, it dismissed the suit in toto. 
The plaintiffs have come here on appeal. 
It is urged that in view of the circum- 
stances of the case and the fact that the 
plaintiffs are what has been termed col- 
lecting co-sharers i e., co- sharers who col- 
lect the income from the tenants, that it 
was unnecessary for the plaintiffs to sue for 
anything else beyond a declaration at least 
in respect to the two villages, Baranda 
and Marhakar. It is urged that even if 
that were necessary, the plaintiffs had all 
along been perfectly willing to pay neces- 
sary Court- fees and that their suit ought 
not to have been dismissed without giving 
them a chance of paving the necessary foe. 
In regard to Garhi Chandraman it is urged • 
that as the gift to Narain had been made 
at the time of the marriage, the property 
'belonged to the joint family because the 
expenses of the marriage had been met out 
of joint family funds. On behalf of the 
respondent it has been urged that the 
evidence on the record clearly proves the 
separation of Narain from his brother and 
that on this ground also the plaintiffs* 
suit ought to have been dismissed. In so 


far as the actual facts are concerned, we 
have no hesitation whatsoever in agreeing 
with the Court below that the alleged 
separation between Narain and bis bro- 
ther is not proved. A perusal of the evi- 
dence is quite sufficient to show that the 
statement of the witnesses is not worth 
the paper on which it is written. The 
presumption is in favour of jointness and 
it was for the defendant to prove the al- 
leged separation. In our opinion she has 
utterly failed to do so. In regard to the 
village Garhi Chandraman we cannot 
accept the argument which is now put be- 
fore us. The gift was clearly a gift in the 
name of Narain. The fact that Narain’s 
marriage expenses were met out of joint 
family funds gave the joint family no lien 
on the gifted property. Of course it was 
perfectly possible for this gifted property 
to have been treated by the family as 
such. But if this were the case it was 
the plaintiffs’ duty to prove it by evidence. 
Pnma facie the gift to Narain made 
Narain the sole owner of the property, 
which would descend to his son and on 
his son’s death to his widow. Pnma facie 
it was not joint family property at all. It 
was for the plaintiffs to prove that it 
had been treated as such. But on 
that point they have not given any 
evidence whatsoever. In regard to this 
village we are of opinion that the decision* 
of the Court below was perfectly correct. 
There remains the question of S. 42 of the 
Specific Relief Act in respect to the 
villages Baranda and Marhakar. Mt, Debi 
sued for her share of the profits of one of 
those villages. Her name being recorded 
in the Government papers the Revenue 
Court was bound to decree her claim. The 
fact that she sued is an admission that the 
opposite party was collecting the income 
of the property. Therefore, in so far as 
legal possession of a zemindar is concerned 
the actual possession was in the hands of 
the plaintiffs We do not think that the 
mere fact that Mt. Debi sued and obtained 
her share of the profits from the opposite 
party would be sufficient reason for forcing 
the plaintiffs to bring a suit for possession. 
The question of title could only be decid- 
ed in one way in the Revenue Court by 
reason of the provisions of the Tenancy 
Act. Otherwise it would have been open 
then to the plaintiffs to contest Mt, Debt’s 
title to the share which stood in her name. 
This is one of those cases in which it is 
difficult to say which party is in posses- 
sion. But in any ease the action of the 



170 Allahabad 


Manobath Ohoube i;. Mt, Sumeba 


1915 


lower Court} was wrong in dismissing the 
suit in view of the fact that the plaintiffs 
had in their plaint offered to pay the 
necessary Court- fee. In the circumstances 
of the case however, we are of opinion that 
it was unnecessary for the plaintiffs to 
sue for anything more than a declaration 
The result, therefore, is that the plaintiffs* 
suit will be decreed in respect to the pro- 
perties in Mozas Baranda and Marhakar 
».e., the declaration for which they ask is 
granted. In regard to the property of Garhi 
Chandraman the suit will stand dismissed. 
Parties will pay and receive costs in 
proportion to failure and success in both 
Courts. 

Appeal partly allowed. 
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Chamieb and Piggott, JJ. 

Manor ath Ghoube and others — Plaint iff s- 
Appellants 

v. 

Mt, Sumera and others — Defendants* 
Respondents. 

First Appeal No. 126 of 1914, decided 
on 15th February, 1915, from the order of 
Addl. Sub- J., Gorakhpur, dated 12th May, 
1914. 

XJf, P, Land lievenue Act (III of 1901) y S. 233 
(?) — Suit by reversioner for share subject of parti- 
Hon is not barred, 

A suit in whioh the plaintiff claims to have 
become entitled, by inheritance as reversionary 
heir, to a share which had been dealt with in 
a particular way at a partition, is not barred by 
S. 283 (k) of the U. P. Land Bevenue Act ITI of 
1901. (8 I. C. 807, Dtst ) [P. 170, C. 2 ] 

Harihans Sahai — for Appellants. 

M, L. Agarwala — for Respondents. 

^ Judgment; — This was a suit for posses- 
sion of a certain zemindari share, with 
regard to whioh it is sufficient to say that 
it was made up of shares whioh had at one 
time belonged to two brothers named 
Bhola and Ram Harak. The suit was con- 
tested on somewhat different grounds by 
two sets of defendants and the pleadings 
raised a number of issues of facts and law. 
At a late stage of the trial in the Court of 
first instance, a special plea was put in to 
the effect that the suit as brought was 
barred by S. 233 of the Land Revenue Act 
(Local Act III of 1901). An issue having 
been framed on this point, the learned 
Muusif came to the conclusion that the 
suit was so barred, and he dismissed it 
accordingly. On appeal the lower Appel- 


late Court, following out a train of.reason- 
ing which we do not think it necessary to 
describe in detail, came to the conclusion 
that the suit was barred by the aforesaid 
section in so far as it related to the share 
which had been Ram Harak's, but not 
barred in respect of the share whioh had 
been Bhola’s. The learned Additional 
Subordinate Judge accordingly passed an 
order remanding a portion of the suit, as 
originally brought, for trial on the merits 
under the provisions of O. XLI, R. 23, of 
the Code of Civil Procedure* The plain- 
tiffs’ appeal against this order in so far as 
it confirms the dismissal of a portion of 
their claim, namely the claim relating to 
the share which had been Ram Harak’s. 
It is obvious that no part of the suit as 
originally brought is barred by S. 233- K 
of the Land Revenue Act. The case of 
Laehman Das v. Hanuman Prasad (1) 
has been misapprehended by the Courts 
below. The plaintiff in that suit was seek- 
ing to disturb the allocation of certain 
lands which had been made at a partition 
before a competent Revenue Court. In 
the present case the plaintiffs are not seek- 
ing to interfere in any way with the pro- 
ceedings of the partition Court, They 
claim to have become entitled, by inherit- 
ance as reversionary heirs, to a share 
which had been dealt with in a particular 
way at a certain partition. What the 
learned Subordinate Judge probably had 
in his mind was the question whether a 
certain order passed by the Court effecting 
the partition might not have the effect of 
res judicata between the present parties in 
respect of a portion of the plaintiffs’ claim 
or in respect of one or more of the questions 
put in issue between the parties. This 
may or may not be so, but the issues of 
titles raised by the pleadings require to be 
tried on the merits, taking into considera- 
tion also what was decided by the Revenue 
Court during the partition when certain 
questions of title were raised as between 
the present plaintiffs on the one han d and 
Mt, Gajraji, widow of Bhola, on the other. 
«With these remarks we accept this appeal, 
set aside so much of the order of the lower 
Appellate Court as refers to the share of 
Bhola, and remand the entire suit to the 
Court of first instance for decision on the 
merits. Costs of this appeal will be costs 
in the suit. 

Appeal accepted. 


(1) (1910) 8 I. 0. 807 « 33 All. 169. 
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Ohamier, J. 

Moti Lal — Defendant-Applicant 

V. 

Gangadhar and others — Plaint iff s-Bes- 
pondents. 

Civil Bevn. Petn. No. 6 of 1915, decided 
on 20th March 1915, from an order of the 
Sub-J., Mirzapur. 

Civil P. 0., (Y of 1908), 8, 115 and 0 20, B. 6 
— No revision against interlocutory order lies if 
decree in the case has been passed. 

Where a Subordinate Judge has delivered 
judgmeut^all that remains is the preparation of 
a formal decree, and no revision lies against an 
order on an interlooutory application. The 
remedy of the aggrieved party is by way of 
appeal against the deoree in the case. 

[P. 171, Ool. 2.] 

L, M. Banerji and P. L. Baxter ji — for 
Appellant, 

S. N, Sen — for Bespondonts. 

Judgment : — This is an application by 
the defendant in a suit brought against 
him by the respondents for dissolution of 
partnership and for accounts. The appli- 
cation is for revision of an order dismiss- 
ing the applicant’s objections to a Be- 
ceiver’s report, because the applicant failed 
to deposit in Court Es. 220 as directed by 
the Subordinate Judge, It appears that 
the applicant’s objections were filed on 
December the 2nd, 1914, and that he had 
at the same time applied for the issue of 
summonses to witnesses to support his 
objections. The order passed on that was 
“ file with the record.” Seven days later 
the case was taken up by the Subordinate 
Judge, who proceeded to examine the 
objections. He evidently came to the con- 
clusion that many of the objections had 
been put forward in order to gain time 
and to prolong the proceedings, and he 
ordered that the objector should deposit 
Bs. 10 for each objection, or Bs. 220 in 
all to be awarded to the plaintiffs and the 
Beceiver on account of costs if they ap- 
peared to be entitled to costs. The 
applicant having failed to deposit the 
money, his objections were dismissed. 
The plaintiffs thereupon withdrew their 
objections ; the Subordinate Judge accept- 
ed the report of the Beceiver and directed 
that a decree should be prepared for the 
sums specified in that report with costs 
and interest. By means of applications to 


this Court the applicant endeavoured ta 
delay the preparation of a formal decree ; 
but this attempt was defeated by the other 
side, who managed not only to procuro 
the preparation of the decree but also 
arrested the applicant in execution thereof 
even before the formal decree had been 
prepared. The proceedings in this case 
since December the 9th, 1914, have been 
certainly of an extraordinary character, 
particularly the proceeding in which thn 
applicant was, so to speak, made to bet 
Bs. 10 on each of his objections. If I could 
see my way to interfering with the orders- 
that have been passed, I should certainly 
do so, though I cannot say what would be 
the proper order to pass if the merits of 
the objections were enquired into. Under 
S. 115, Civil Procedure Code, this Court 
may call for the record of any case which 
has been decided by a Subordinate Court 
and in which no appeal lies. There has 
been some difference of opinion as to what 
amounts to a case within the meaning of 
this section. But there can be no doubt 
that a case had been decided before this,, 
application for revision was presented and ' 
that an appeal lay to this Court. The 
Subordinate Judge had delivered judg- 
ment in the case, and all that remained ' 
was the preparation of a formal decree. It 
is quite impossible for me, consistently 
with the decisions of this Court, to hold 
that this application is maintainable. The 
applicant’s remedy is evidently by way 
of appeal against the decree, and the fact 
so much pressed on me by the applicant 
that an appeal will be a most expensive 
proceeding is no reason whatever for allow- 
ing this application. 

I accordingly dismiss it with costs. 

Application dismissed'.. 
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Chamier and Piggott, JJ. 

Har Narain and others — Defendants- 
Appellants 

V. 

Bahvant Singh and others — Plaintiffs- 
Eespondents, 

First Appeal No. 125 of 1914, decided 
on 10th February, 1915, from the order of 
1st Addl Dist. J., Aligarh, dated 18th 
July, 1914. 

Agra Tenancy Act (II of 1901), S. 79 -Suit 
between tenants for encroachment is not governed 
by S. 79, 

One set of tenants sued anobhot set that the 
defendants had unlawfully enoroaohed upon 
their holding and appropriated land belonging 
thereto. The Zemindar had nothing to do with 
the dispossession : [P. 172, Gol. 1.] 

Held, that the suit was not governed by 8. 79 
of the Agra Tenancy Aob. 

Shafi-uz-zaman — for Appellants. 

'Tej Bahadur Sapru, — for Eespondonts. 

Judgment : — This ia an appeal by the 
defendants against an order of remand 
passed under O. XLI, E. 23, of the Code 
of Civil Procedure. The dispute out of 
which this suit arose was one between 
two sets of tenants with regard to the 
boundary between their respective hold- 
ings. The plaintiff’s case is that the 
defendants have unlawfully encroached 
upon their holding and appropriated laud 
belonging thereto. The first Court seems 
somehow to have arrived at the conclusion 
that the defendants had dispossessed the 
plaintiffs from a portion of their land 
acting on behalf of the zrrmndarSy so that 
the dispossession must be held to have 
been effected by the zemindars and the 
plaintiff‘'s only remedy was one by a suit 
under S. 79 of the Agra Tenancy Act 
{Local Act II of 1901). We agree with 
the learned District Judge that no suit 
under that section could have been brought 
on the facts stated in the plaint. We 
notice, moreover, the lower Appellate 
Court has found that there is nothing to 
show that the zemindars had anything to 
;do with the dispossession of the plaintiffs 
from any portion of their holding. We 
-dismiss this appeal with costs. 

Appeal dismissed. 
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Eichaeds, C. j. and Piggott, J. 

Parma — Applicant- Appellant 

V. 

Nek Bam — Opposite Party-Kespondeut. 

First Appeal No. 164 of 1914, decided 
on 27th March, 1915, from an order of 
the Dist. J., Agra, dated 18th September, 
1914. 

(a) Probate and Administration Act (F of 
18S1), S. 50— Notice is essential to set aside order 
of grant of letters of administration . 

A-U order grantlug Dotters of Adaiinistration 
to a particular person Bhould nob be canoelled 
without giving him notice. [P. 17^, Ool. 1.] 

(b) Ciml 1\ n„ (V of 1003). 8s. Ill and 151^ 
Apart from S, 50 of Act V of 1S81 Court can re- 
consider order of grant of letters under S. Ill 
and exercise its inherent powers — Prohate and 
Administration Act (F of ISSl), S 50. 

It is open to a District Judge to ro-oonsider 
an order granting Letters of Administration, 
whether under the provisions of 8. 114 or under 
the inherent powers of the Ooucfc rocognizod by 
S. 151 of the Code of Civil Procedure, apart 
altogether from the provlaions of S. 50 of the 
Probate and Administration Aob itself. (^^9 I.O 
133). [P. 174, Ool. 1.] 

(o) Probate and Administration Act (F of 
1381), S. 23— Interest in property of deceased is 
necessary for grant of letters, 

A Court ought never to grant Letters of 
Administration to the estate of a deceased person 
without having good prima facie evidence that 
the applicant has such an interest in the estate 
of the docuased as would entitle him to a grant 
of Letters of Administration. A person who 
aatisfles the Court that he is the heir or one of 
the heirs of the deceased, has such an interest. 
A creditor also has an interest. [P. 174, Col. 1] , 

Nihal Chand — for Appellant. 

S. K. Das — for Eespondent. 

Richards, C. J. : — The facts connected 
with this appeal are as follows. It is 
alleged that one San wdlia died intestate. 
The property left by him is said to be 
only a house in a village. One Parma ap- 
plied for Letters of Administration to the 
estate of deceased and obtained an order 
* on 18bh of September, 1914.^ The order 
was in the following terms: “ Bead appli- 
cation from the above-named petitioner, 
dated 18bh August, 1914, requesting that 
Letters of Administration to the estate of 
Sanwalia, deceased, may be granted to him 
under Act V of 1881. Valued atEs. 400. 
Order : This case has been uncontested. I 
grant Letters of Administration to Parma 
applicant for the estate of his deceased 
nephew Sanwalia; provided that if the 
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valuation of the house made by the Collec- 
tor exceeds the amount stated in the 
application the deficiency in fees shall be 
recovered.” It appears that later on the 
same day one Nek Earn came into Court, 
with the result that the learned Judge 
passed the following order: “After passing 
the above ex-parte order a petition has this 
day been filed. I cancel the above order 
and frame the following issue Is Parma 
the uncle and heir of the deceased San- 
walia?” Parma has come in appeal to this 
Court, contending that the order grant- 
ing him Letters of Administration should 
not have been cancelled by the learned 
Judge without giving him notice. Nek 
Barn’s contention admittedly is that San- 
walia diSd intestate and without heirs and 
that according to custom, the house reverts 
to him as zemindar. It seems to me that 
Parma having obtained an order granting 
him Letters of Administration, that order 
ought nob to have been cancelled 
without giving him notice. This in itself is 
sufficient to dispose of the present appeal. 

I think, however, that it is right to point 
out a few matters to the learned Judge. 

It does not appear upon what evidence, 
if any, the order in favour of Parma was 
made. In my opinion a Court ought 
never to grant Letters of Administration 
to the estate of a deceased person without 
having good pnma facte evidence that the 
applicant has such an interest in the 
estate of the deceased as would entitle 
him to a grant of Letters of Administra- 
tion. A person who satisfies the Court 
that he is the heir, or one of the heirs, of 
the deceased has such an interest. A 
creditor also has an interest. In an insol- 
vent’s estate the creditor’s interest is 
even greater than that of the heirs. I 
think even assuming that Parma had 
satisfied the Court that he had an 
interest as one of the heirs of the 
deceased, it ought to have oi’dered 
him to give security for the due 
administration of the estate of the deceas- 
ed. I think also that it is a wise precau- 
tion for the Court to have clear evidence • 
as to who are the other persons interested 
in the estate and as a general rule, to 
direct that such persons should get notice 
either that the^application has been made 
or at least that the application for Letters 
of Administration has been allowed. The 
question whether or not the zetnindarNek 
Earn has such an “interest” as will entitle 
him to oppose the grant of Letters of 
Administration, will probably arise. It 


seems to me that Nek Earn has no “in- 
terest” in the estate of the deceased. His- 
contention is that the moment Sanwalia^ 
died without heirs the house reverted to- 
him. It is contended on behalf of Nek 
Earn that if Letters of Administration are 
once granted to Parma, the result would 
be that under the provisions of S. 14 and 
S. 59 the zemindar will never afterwards 
be allowed to say that Sanwalia died 
without heirs. If this is really the result of 
the provisions of the sections I have men- 
tioned, it certainly would seem only just 
to allow Nek Earn an opportunity of con- 
testing that Parma is the heir of 'the 
deceased. I, however, do not think that 
we are called upon to decide this question 
in the present appeal. I would set aside 
the order of the learned District Judge 
cancelling the order granting Letters of 
Administration and send the case back to- 
him, directing him to send notice of the 
objection of Nek Earn to Parma and then, 
to proceed to consider the matter accord- 
ing to law. 

Piggott, J. : — I entirely concur in what 
the learned Chief Justice has said and in 
the order proposed by him. It is only in 
regard to one matter that I wish to add a 
few words. In the arguments addressed 
to us in support of this appeal, it seemed 
to me that in the background of the 
appellant’s case there lay the contention 
that he was in the position of a person 
holding Letters of Administration which 
could not be revoked at all, except under 
the provisions of S. 50 of the Probate and 
Administration Act, V of 1881. Now no 
doubt the Court which has granted 
Letters of Administration has jurisdiction- 
to take action under that section. But in 
the circumstances of the present case it is 
clear that other points would have to be 
considered before the case could be tied 
down to the provisioiis of that particular 
section. In the matter of an application 
for Probate or Letters of Administration, 
it is often impossible to apply strictly 
those rules of the Code of Civil Procedure 
which govern ex parte proceedings in casea 
where there is a defendant named at the 
very outset, on whom notice is required 
to be served. Nevertheless the Court 
possesses, as is recognised by S. 151 of the 
Code of Civil Procedure, inherent powers 
to make such orders as may be necessary 
for the ends of justice, or to prevent the 
abuse of the process of the Court. When 
Nek Earn laid his petition before the 
Court, what ho desired to contend was 
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that he was entitled to be heard before 
«.ny Letters of Administration were grant- 
ed to Parma at all. He 'still desires to 
raise this point in spite of the fact that an 
ex parte order allowing Parma’s appli- 
cation had been passed before he was able 
to lay his petition before the Court. I 
only wish to say that it will be open to 
the learned District Judge when the 
matter comes back to him, to consider 
whether under the provisions of S. 114, or 
under the inherent powers of the Court 
recognised by S. 151 of the Code of Civil 
Procedure, he can or ought to recon- 
sider his ex parte order in favour of Parma 
apart altogether from the provisions of 
S. 60 of the Probate and Administration 
Act itself. 

Richardas, C. J.: — I agree with what 
my learned colleague has said. 

By the Court : — The order is that we 
allow the appeal, sot aside the order of the 
Court below and remand the case to that 
Court for trial according to law. Costs 
will be costs in the cause. 

Appeal allowed* 
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Knox, J. 

Kallu and another — Defendants-Appel- 
ants 

V. 

Parbhu Lal — Plaintiff-Respondent. 

Second Appeal No. 1575 of 1914, decid- 
ed on 11th February, 1915, from the 
lecision of Second Addl. J., Aligarh. 

Contract Act (IX of 1872), S, IGSurdenof 
>roo/ of undue influence ts on executant %n absence 
f other circumstances Chance of Compounding 
riminal case does not create undue influence. 
Where a kabuliat registered three days after 
ts exeoutioQ ooatained nothing in the doou- 
lent itself to show that it was a hard bargain 
r otherwise of an exacting nature, it is for the 
xeoutant to prove that it was executed under 
ndue influence. The fact that a oompound- 
ble criminal case was pending between the 
arties and^the prosecution was ready to oom- 
Qund the ofience and to withdraw the charge 
the kabuliat was executed and that the exe- 
iitant was ready to execute it on condition of 
le withdrawal of the charge, would not lead to 
16 necessary inference that the other side was 
i a position to dominate the will of the execut- 
it and that he used that position to obtain an 
nfair advantage upon him. (22 All. 224, Ref.), 

[P. 176, Col. 2.] 

Earibans Sahai — for Appellants. 
Judgment: — This is an appeal brought 
y Kallu and Karamat-ul-lah who were 
efendants in the Court of first instance. 


The plaintiff was one Parbhu Lal. The 
lower Appellate Court has found upon 
evidence certain matters to which I shall 
presently refer, and the learned Vakil 
who appeared for the appellants has more 
than once stated in his argument that he 
accepts the findings of fact as found by 
the lower Appellate Court. His conten- 
tion is that the lower Appellate Court 
has drawn wrong inferences of law, and 
not that it has arrived at wrong findings 
of fact. It is admitted in the case that 
the appellants executed a kabuliat on the 
4th of November, 1909, in favour of the 
respondent and that that kabuliat was 
afterwards registered. 

The findings of fact are that one Abdul- 
lah was co-sharer in the village, tfhat the 
land in suit was Abdullah’s sir land, that 
Abdullah’s pi'oprietary rights passed by 
sale to Ahmad Bux and that Ahmad Bux 
in turn transferred the rights, whatever 
they were, to the respondent. The result 
of all these transactions was that Abdul- 
lah became an ex- proprietary tenant of 
this land. After becoming ex-proprietary 
tenant Abdullah sub-let those tenant rights 
to the appellants. Later on the respon- 
dent ejected Abdullah on the 3rd of 
August, 1909. With that ejectment of 
Abdullah went the tenant rights of the 
persons to whom Abdullah had sub-let 
them, the appellants. Three months 
after this had come and gone the appel- 
lants executed the kabuliat in favour of 
the respondent. It is not easy at first 
sight to see how this position can be got 
out of but his arguments addressed to me 
have been very ingenious. 

They are (1) that when Abdullah was 
ejected the tenant rights of Abdullah enur- 
ed in favour of all the co- sharers. The 
appellants were two of such co- sharers, I 
believe there were eight in all, and the 
tenants' rights enured partly in favour of 
other co-sharers in the mahal. It is not 
easy to see what follows from this argu- 
ment. The position laid down is unassail- 
able ; it amounts to this and no more, 
,that the appellants by reason of being co- 
sharers of the whole mahal become co- 
sharers of the rights vested in Abdullah, 
nothing more. 

In the course of the delivery of this 
judgment I was informed that what the 
argument meant was that upon the eject- 
ment of Abdullah the ex- proprietary rights 
of Abdullah became extinguished and the 
land which Abdullah held became ordi- 
nary land. Press this as far as it can be 
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pressed, ife will not extend to the necessa- 
ry inference that the appellants became 
tenants or joint tenants in the land in 
dispute. In the course of the argument 
allusion was’ made to the evidence of the 
patwari, who is said to have stated that 
this land became the kasht of all the pro- 
prietors. This may or may not be a 
correct interpretation of what the patwari 
did say. The mere fact that land was 
written down in the patwari papers as 
khudkasht land will not make that land 
khudkhasht, more than an entry in the 
patwari papers will be required to estab- 
lish this, when disputed, as in this case. 

Then the second contention is that the 
appellants never got possession. The lower 
Appellate Court has considered this ques- 
tion and finds that the land covered by 
the kabuliat is cultivated by the appel- 
lants or their relatives. This is tantamount 
to a finding that the kabuliat was acted 
upon. But there is still further conten- 
tion and that is that the kabuliat is void, 
inasmuch as it was executed under undue 
influence and my attention was directed 
to S. 16 of Act IX of 1872. ^ This 
point also did not escape the considera- 
tion of the lower Appellate Court. That 
Court found itself unable to deal with 
this issue and referred to the Court of 
first instance the following issues : — 

Whether the defendants executed the 
said kabuliat, dated the 4th November, 
1909, through undue influence, and was 
that influence exercised by the plaintiff or 
by anybody else acting on his behalf ?” 
In the order of remand the Court was 
-directed to take such additional evidence 
•as may be necessary for a proper decision. 
The finding returned was that the defen- 
dants were unduly influenced to execute 
the kabuliat] because there was a criminal 
case pending between the parties under 
Ss. 352 and 447 of the Indian Penal 
Code and the plaintiff said he would not 
withdraw it unless the defendants execut- 
ed the kabuliat. The lower Appellate Court 
considered this finding and disagreed with 
it. It held that if the defendants agreed 
to execute the kabuliat on the 1st Novem- 
ber, 1909, because the plaintiff withdrew 
his charges against them under those 
sections, it was not undue influence but 
consideration and that the defendants 
were the gainers by the kabuliat, because 
they had otherwise no right to hold the 
land in question. Section 16 lays down 
“4ihat “ a contract is said to be induced by 


‘ undue influence * where the relations 
subsisting between the parties are such 
that one of the parties is in a position to 
dominate the wi 1 of the other and uses 
that position to oi tain an unfair advan- 
tage over the other ” The criminal case 
was a charge of offerees punishable under 
Ss. 447 and 352. Neither offence is 
a grave charge and both the offences are 
offences which the law permits parties to 
compound. Seeing that this particular 
kabuliat was both executed and registered 
some three days after it was executed, 
the burden of proving undue influence 
would lie on the appellants. The words 
of S. 16 of Act IX of 1872 are important; 
they go on to say that “where a person who 
is in a position to dominate the will of 
another enters into a contract with him, 
and the transaction appears, on the face of 
it or on the evidence adduced, to bo un- 
conscionable, the burden of proving that 
such contract was not induced by undue 
influence shall lie upon the person in a 
position to dominate the will of the 
other." The words 'themselves show that 
this Cl. 3 applies only to a transaction 
which on the face of it or on the evidence 
adduced appears to be unconscionable. 
It would be a very long step indeed to 
take to say that, under the circumstances 
which have been found by the lower Ap- 
pellate Court that the execution of this 
kibuliat would be an unconscionable 
transaction. The probability is that the 
respondent was for some reason very 
nmxious to get this kabuliat executed, but 
there is nothing in the kabuliat itself to 
show that it was a hard bargain or other- 
wise of an exacting nature, even if we go 
so far and hold that a criminal case of a 
nature here represented had sprung up 
between the parties. The fact that the 
prosecutor was ready to compound the 
offences and to withdraw the charges if 
the kabuliat was executed and that the 
appellants were ready to execute the kabu- 
hat on condition of the withdrawal of the 
charges, would not lead to the necessary 
inference that the respondent was in a 
position to dominate the will of the appel- 
lants and that he used that position to 
obtain an unfair advantage upon them. 
The appellants are Muhammadans, thel 
respondent is a Hindu and a mahajan. 
There is nothing to show that there had 
been any previous money transactions 
between the parties and that they, there- 
fore, started in this race unfairly. This 
Court has had occasion to consider this 
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very question in Goberdhan Das v. jai 
Kishen Das (l). That case, it is true, was 
decided before S. 16j>f the Indian Con- 
tract Act had been amended, but the 
amendment does not seem to make this 
case without value as a precedent. The 
observations of the Chief Justice, Sir 
Arthur Straobey, lay down what is meant 
by undue influence. The learned Chief 
Justice says, referring to that particular 
case : “I have no doubt that at the time 
when he executed the submission he was 
to some extent, at all events, in fear of the 
criminal proceedings, but he does not say 
a word to suggest the conclusion that the 
plaintiff or any one else took advantage of 
his state of mind to apply any pressure or 
exercise any influence to procure his con- 
sent. It cannot be held that a state of 
fear by itself constitutes undue influence. 
Assuming a state of fear amounting to 
mental distress which enfeebles the mind, 
there must further be action of some kind, 
the employment of pressure or influence 
by or on behalf of the other party to the 
agreement.” Nothing of this kind has 
been alleged or proved in the present case, 
and I hold that the lower Appellate Court 
was right in its finding that the execution 
of the kabuliat was not brought about by 
undue influence on the part of the respon- 
dent. 

One more contention was pressed before 
me and that was that the respondent was 
not entitled to bring this case without 
joining as parties to the case the other co- 
sharers. Section 194 of Act II of 1901 was 
cited in support of this contention, also 
that if the respondent could sue alone he 
was not entitled to recover anything more 
than his share of the rent. But this con- 
tention entirely overlooks the finding that 
a special kabuliat has been executed and 
registered in favour of the respondent. 
The respondent is suing upon that regis- 
tered kabuliat to which ho and none of 
the other co- sharers was a party. The 
case appears to me to fall under Cl. 2 
of S. 194. There was a special contract 
between the parties, the respondent was 
entitled to recover separately his share of 
the rent payable by the appellants. It 
would be for the lambardar and the co- 
sharers to consider whether- they are en- 
titled to any part of this rent and to sue 
for it, if necessary. 


None of the other pleas in the memo- 
randum of appeal were pressed before me. 
In the course of the argument my atten- 
tion was drawn to the case of Lal Maho- 
med V. Kallanus (2). I do not propose to 
say how far I agree with the learned 
Judges of the Calcutta High Court, but 
the case cited seems to me dead against 
the appellants. The learned Judges are 
careful to say that in S. 116 of Act I of 
1872 the words “at the beginning of the- 
tenancy ” only apply to cases in which 
tenants are put into possession of the 
tenancy by the person to whom they have 
attorned, and not to cases in which the 
tenants have previously been in posses- 
sion. So far as the tenancy in this case 
is concerned, the appellants had hot been 
previously in possession of the tenancy. 
As I pointed out in another part of this 
judgment, they may have been co-sharers 
but they were not co-sharers of this parti- 
cular piece of land. The act which put 
him in possession was the act of the 
respondent following upon the registered, 
kabuliat, 

I dismiss the appeal. 

Appeal dismissed. 


(1) (1900) 22 All. 224=1900 A. W. N. 52. 


(2) (1885>UCal. 519. 
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Tudball, J. 

Zorawar — ^Applioanl. 

V., 

Eitiperor — Opposite Party. 

Oriminal Beferenoe No. 216 of 1915, 
decided on 26th March 1915, made by the 
S. J>, Agra. 

Criminal P, C, (1898), S. 122 — Police officer's 
report ts no evidence — Magistrate must en- 
quire. 

A Magistrate called for a report from the Sub- 
Inspector of Police as well as from the Tahsildar 
as to the fitness of particular persons to act as 
sureties in a case : the Tahsildar reported in the 
affirmative and the Sub-Inspector in the negative, 
The Magistrate accepting the report of the Police 
Sub-Inspector declined to accept the sureties : 

Held, that«th0 report of the Police Officer was 
not admissible in evidence and that it was the 
duty of the Magistrate to have taken evidence as 
to what was the basis of that report and he 
should have come to a decision thereon him- 
self. [P. 177, 0. 21. 

Facts appear from the following 
Criminal Eeference made by the Sessione 
Judge of Agra : 

Referring Order. 

Zorawar was ordered by a Deputy 
Magistrate of the Muttra District to fur- 
nish security for good behaviour under 
Section 118 of the Oriminal Procedure 
Code. Two persons offered themselves 
as sureties. The Deputy Magistrate called 
for a report from the Tahsildar as to the 
sufficiency of the security offered, and also 
as to the fitness of these persons to act as 
sureties* The Tahsildar recorded the evi- 
dence of six witnesses who all stated that 
these two persons were men of position 
and respectability and were in every way 
fit to act as sureties and he also found that 
the security offered by them was sufficient. 
The Deputy Magistrate also called for a 
report from the Sub-Inspector of the 
Police circle in which Zorawar lives* The 
Sub-Inspector reported that one of the 
persons was a nephew of Zorawar and that 
the other appeared to be associated with 
Zorawar in his oriminal practices. The 
Deputy Magistrate thereupon, ignoring 
the report of the Tahsildar and accepting 
the report of the Sub-Inapootor, passed 
an order declining to accept the security 
offered. It is clear that the procedure of 
the Deputy Magistrate was iilogal. He 
should not have come to a decision as to 
the fitness or unfitness of the persons to 
act as sureties merely on a one-sided re- 
port of the Sub-Inspector, which was not 
evidence* It was for the Magistrate bim- 
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self to make enquiries as to theilr fitness. 
The Magistrate appears tabe unaware of 
the ruling of the Allahabad High Court, 
Emperor v. Pirthipal Singh (1), which 
was followed in the oases of Emperor v. 
Tota (2) and Emperor v. Bahvant (3). 

Judgment. — In so far as the Magis- 
trate’s order refusing to accept the sureties 
is concerned, that order must be set aside. 
It is so obviously based upon the report of 
the Police, which is no evidence in the 
matter. In the evidence on the record 
there is no reason whatsoever to be dis- 
covered why the sureties should not be 
accepted. If any information was derived 
from the Police report, it was the duty of 
the Magistrate to have taken evidence as 
to what was the basis of that report and 
he should have come to a decision there- 
on himself. I, therefore, accept the re- 
ference, I set aside the order of the 
Magistrate and direct that the sureties 
offered be accepted, the necessary bond be 
taken and Zorawar released from prison. 
In regard to what the learned Sessions 
Judge has said in reference to alterations 
in the record of the case, I express no 
opinion, nor is it necessary for me to do 
so. 

Order set aside. 

{1) (1898) A.W.N. 154. 

(2) (1903) 25 AH. 272 « 1903 A.W,N. 36, 

(3) (1904) 27 All. 291 = 1 A. L. J. GOl-1904 
A, W. N. 231 = 1 Cr. L. J. 912. 
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Dodraj and others — Defendants — Ap- 
pellants 

V. 

Mst. iVafAo— Plaintiff — Respondent. 

Second Appeal No. 187 of 1915, decided 
on 23rd February 1915, from the decision 
of the Dist. J , Shahjahanpur, dated 29th 
September 1915. 

Civil P, C. (5 of 1908), O. 41, 26^Findings 
returned by lower Court are not final, even 
though objections not filed. 

Order XLI, Rule 26, of the Civil Procedure 
Code, 1908, provides that alter the expiration of 
the period fixed by the Appellate Court to file 
objections to the finding returned by the Court 
of first instance, it should proceed to determine 
the appeal. The effect of not presenting a 
memorandum of objections within the period 
fixed is not that the finding becomes final : the 
Appellate Court can still go behind and upset 
it. • 178, C. 1,] 

LachnH Narain — for Appellantg, 
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Jud^enl,— The lower Appellftte 
Court has found upon evidence that Mu- 
sammat Nat ho was the dharona wife of 
Ohet Bam and hia heir. This finding is 
attacked in appeal. The contention is 
that the lower Appellate Court has erred 
in law in setting aside a finding returned 
by a lower Court when no objections had 
been taken in respect of it. 

The lower Appellate Court had sent 
back to the Court of first instance this 
issue Is the plaintiff the widow of Chet 
Ram ? If it is found that her statement 
is true> there should also be a finding whe- 
ther the dharona form is a valid form of 
marriage ?' 

The Court of first instance found that 
Musainmat Natho was not the widow of 
Chet Ram. It does not appear why it 
went on to consider the second of the 
issues returned to it, but it didt and it found 
that dharona was a prevalent form of 
marriage among Hindus. 

A definite time was given for taking ob- 
jections to these findings — no objection 
was taken within the time given. 

The position before the lower Appellate 
Court then was this. Two findings had 
been returned by the Court of first ins- 
tance, one finding under authority given, 
the second finding without authority given; 
but both findings only entitled to such 
weight as attaches to findings by a Court 
of first instance upon any issue be- 
fore it. No finding of a Court of first 
instance on a question of fact is a finding 
of fact behind which the lower Appellate 
Court cannot go. Order XLI, Rule 6, 
never says that after the expiration of the 
period fixed for presenting a memorandum 
of objections, the finding becomes final. 

It is easily conceived that a Court of 
first instance might return findings pre- 
posterous on the face of them and that for 
somecausot negligence or otherwise, no 
objection is taken within the period fixed ; 
is the lower Appellate Court, which is a 
final Court m questions of fact, to be 
bound by a finding on the face of it pre- 
posterous ? All that this Order XLT, 
Rule 6, says is that after the expiration of 
the period fixed the Appellate Court 
should proceed to determine the appeal. 
The Appellate Court is responsible for its 
finding and cannot shift the responsibility 
upon any one else. The present case is 
rery lik§ the oe^e I have just ipentioi^ed. 


The Court found Musammat Natho was 
not a dharona wife, but it also found that 
dharona was a prevalent form of 
marriage. 

The lower Appellate Court in proceed- 
ing to determine the appeal found that the 
evidence in favour of Musammat Natho 
being a dharona wife was far more pre- 
ferable than the evidence on the other 
side. This being the case, I hold that 
the lower Appellate Court would have 
failed in its duty and would have arrived 
at a wrong conclusion of fact on evidence, 
if it had blindly followed the Court of first 
instance. 

The lower Appellate Court has arrived 
at its finding of fact upon evidence and in 
second appeal I have no right to go behind 
it. I dismiss the appeal. 

Appeal dismissed. 
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Knox, J. 

Mulla — Applicant 

V. 

Emperor — Opposite Party. 

Criminal Revn. No. 159 of 1915, de- 
cided on 8th April 1915, from an order of 
the 8,J., Cawnpore. 

Penal Code (45 of i860), S. 456 — Stranger 
caught tnstde house at 2 a. m. having entered 
by a closed door with criminal intent is guilty of 
S. 456 — Burden of proving honest intention is 
an accused. 

The accused who was a complete stranger was 
found inside the oomplainant*s bouse at 2 A. M. 
iu the morning having entered the house by a 
door which the complainant had taken care to 
secure at night. When arrested, the accused 
said that he had gone inside the house in con- 
nection with an illegal intimacy with the com- 
plainant’s aunt, who was a widov?:[P. 179, C. 1.] 

Held^ that the accused was guilty under S. 456 
of the Penal Code. Held^ further, that as the 
intent with which he went inside was a matter 
within the knowledge of the accused, the burden 
of proving that his intention was an honest 
Intention lay on him. [P. 179, C. 1.] 

Kailas Noth — for Applicant. 

Malcomson — for the Crown. 

Jud^eat. — The facts found in this 
case are as follows; Suraj Kumar, a 
Brahmin and cultivator left his house on 
the 26lih of December 1914. His intention 
was to catch a train and go into Oawnpore. 
He took the precaution of having his 
house carefully closed for the night. He 
returned, having missed his train, some- 
where about 2 A.M. He found the door 
v^biQh scQurely closed wide open* 
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He gays that somewhere inside his house, 
he caught hold of Mulla, a gadaria, who 
was trying to escape and that on Mulla’s 
person were certain jewels, the property of 
Suraj Kumar, This portion of the evidence 
has apparently been discredited by both 
Courts and for the purpose of this case 
this alleged fact may be omitted from 
consideration altogether. The accused, 
when he was caught by Suraj Kumar, 
said that he had gone inside the house in 
connection with an illegal intimacy with 
Suraj Kumar s aunt, who is said to be a 
Vidow. 

The facts then that have to be faced are 
a complete stranger is found inside a 
Brahmin’s house at 2 A.M. in the morning 
having entered that house by a door which 
the Brahmin had taken care to secure at 
night. He is inside the house and when 
discovered is trying to escape. He does 
not, when arrested by the owner of the 
house, make any statement to the effect 
that he is there with any lawful intent. 
The intent with which he went was a 
matter within his knowledge, the burden 
of proving that his intention was an honest 
intention lies upon him. In the present 
case he alleges that he went with the 
intention of pursuing an intimacy, I will 
not call it criminal just now, but an inti- 
macy with a Brahmin widow. He is not 
able to establish that any illegal intimacy 
of any kind had existed at any time bet- 
ween him and the Brahmin widow. Look- 
ing to the words contained in Section 3 of 
the Evidence Act, I hold that both the 
Courts below were right in holding that it 
had bean fully proved that tha accused 
had committed lurking house trespass by 
night and that it is very doubtful whether 
they erred in holding that an oii'enoe under 
Section 457 had been escablished against 
the aooused. 

I am asked to interfere in revision against 
this oonviotion and sentence, because no 
offence under Section 457, Indian Penal 
Code, has been made out and the convic- 
tion is bad in law. A long and laboured 
argument has been addressed to me 
which really rests on this, at its strongest 
point, that it was for the prosecution to 
establish criminal intention and that until 
they proved that criminal intention the 
aooused was entitled to an acquittal. 

The learned Vakil who appeared for the 
applioant took his stand upon the ease of 
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Emperor v. Jangi Singh (1), and drew my 
attention in partioular to the words to be 
found in this ruling at page 195 : ** His 

intention possibly was to obtain possession 
contrary to law, but this of itself would 
not constitute criminal trespass. Proof of 
an intention to commit an offence or to 
intimidate, insult or annoy was necessary. 
There was no evidence of any such inten- 
tion, or from which such an intention might 
be reasonably inferred,'* The facts of that 
case are somewhat peculiar. A zamindof 
had a quarrel with an occupancy tenant 
and when he was absent from the village 
by reason of ill-health, he induced the 
patwari to record that the occupancy 
tenant had left the village and abandoned 
his bolding, and thereupon took possession 
of it. The learned Chief Justice, who 
decided Emperor v. Jang% Singh (1), 
evidently arrived at the oonolusion that the 
facts found in this ease were not sufficient 
to establish a prima facie oasa of criminal 
trespass and it was necessary to consider 
further what was the intention of the 
zamindar who entered on this occupancy 
holding. 

1 was also referred to the ruling ol In 
the matter of the petition of Oobind 
Prasad (2), 

The line of argument in this case, if 
oarefully oonsidered, will be found to be 
much the sama. In that partiouUr case 
tha Pleader who appeared to support tha 
oasa want so far as to say that where an 
entry upon property is in itself illegal, that 
is Buffioient to establish one of the criminal 
intents required by section 441, and it was 
held by Mr. Justice Straight “ that the 
intent with which the act is done must be 
established by clear and convincing evi- 
dence of such character and description 
as the partioular nature of the case 
requires.” With all due respect to the 
learned Judge, this has, in my opinion, 
been too broadly stated and 1 note that it 
has not been followed by some of the 
Courts. Oases of this kind really rest 
upon the facts which are found. If those 
facts are such that a peison of ordinary 
prudence and ability would come to tha 
oonolusion that they point to a guilty 
intent on the part of the accused, it is for 
the aooused to rebut that guilty intention, 

^l) [1903] 26 All. 194*1903 A. W. N. 230* 

I Cr. L, J. 362. 

(2) [1878-801 2 All, 465, 
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and it he does DOb so rebut it, the guilty 
intent is as muoh found against him as his 
entry into or upon the property. 

In Sellamuthu Servaigaran v. Paila- 
muthu Ka^uppan (3) the learned Judges 
who decided that ease* and one of them 
was a Hindu Judge of great experienoe, 
referred to a previous case of Queen- 
Empress V. Raya Padayachi (4) and held 
that the law on this point was oorreotly 
laid down in that case : Although there 
is no presumption that a person intends 
what is merely a possible result of his 
aotion or a result whioh though reasonably 
certain, is not known to him to be so, still 
it must be presumed that when a man vol* 
untarily does an act, knowing at the time 
that in the natural course of events a cer- 
tain result will follow, he intends to bring 
about that result. In the present case the 
ordinary and natural consequences of the 
petitioners* acts would be to annoy the 
owner of the house and to intimidate and 
annoy his servant who was holding pos- 
session for his master, and the petitioners, 
as reasonable men, must have known that 
such consequences would flov from their 
acts. They must, therefore, in my judg- 
ment, be held to have acted with intent 
to intimidate and annoy ‘ within the mean- 
ing of the section, and the petitions must 
be dismissed.** 

In a previous ease of this Court whioh 
came before me where I had to do with a 
very similar case, Emperor v. Ishri (5), I 
held that when an accused was found 
inside the house of the complainant at 
midnight, and his presence was discovered 
by the wife of the complainant crying out 
that a thief was taking away her hansli, it 
was for the accused to prove that his 
intention was an innocent one and in that 
case I referred to a previous case of Brij 
Bast V. Queen-Empress (6), whioh I 
distinguished from the case beforh me. 
I see no reason to depart from what I 
then laid down. 

I' 

The learned Vakil for the applicant 
drew my attention to another ease, Fre- 
manundo Shaha v. Brindabun Chung (7). 

(3) (1911) 9 I.C. 152 = 35 Mad. 186 = 12 Cr. 
L.J. 30. 

(4) (1896) 19 Mad. 240-1 Weir 537. 

(5) (1906) 29 All. 46=3 A.L.J. 652=1906 
A.W.N.279 = 40r. L.J. 291. 

(6) (1896) 19 All. 74=1896 A.W.N. 178. 

(7) (1895) 22 Oal. 994. 
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la that case the learned Judges .delivered 
themselves of certain observations whioh 
were obiter dicta f whioh otherwise went 
to support the contention set up by the 
Vakil. 

In my mind to hold that if a stranger 
who is found inside a zenana at two in the 
morning can escape from the consequences 
of his act by saying that he came there at 
the bidding of the wife or other inmate, 
would be a most dangerous doctrine and 
the act is deserving of severe punishment. 
This brings me to the third point raised in 
this application i.e., that the sentence of 
six months is unduly severe. I am not 
prepared to accede to this. The result is 
that 1 find the accused guilty under Sec- 
tion 456 of the Indian Penal Oode, but I 
do not interfere with the sentence passed. 
The accused is said to be on ball, he will 
surrender to his bail and complete his 
sentence. Petition dismissed. 
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Tudball and Rafiqje, JJ, 

Har Prasad — Defendant-Appellant 
V. 

Sukhdevi Plaintiff-Eespon- 

dent. 

First Appeal No. 242 of 1913, decided 
on 2nd February, 1915, from the decision 
of the Addl. Sub-J., Mainpuri, dated 17th 
May, 1913. 

Hindu Law — Will — Brothers got tenancy^m^ 
common by the bequest to them in equal shares. 

Where a Hindu made a Will providing that in 
the absence of a begotten or adopted son to him 
and after the death of his widow, his two brothers 
would take his property in “ equal shares ” ; 

Held, that the two brothers got a tenanoy-in- 
oommon and not a joint tenancy under the Will. 

[P. 182. C. 2 & P. 183. C. 2.] 

7 I.C. 697 Foil. 28 All. 38 Dist. and 23 Oal. 
670 (P.C.) Ref. 

Teg Bahadur Sapru and Gulzari Lai— 
tor Appellant. 

Sunder Lai, Qirdhari Lai Agarwala 
and Lachman Rao Dube — for Eespond- 
ents. 

Facts. — Har Pershad, Ganga Pershad 
and Gur Pershad were three brothers. Qur 
Pershad was adopted by Bamcharan Lalf 
an uncle of his. There was a partition 
between Gur Pershad and Eamoharan 
Lai and the former got half share of the 
property. On the 5th of May 1903, Gur 
Pershad made a Will, giving a life-interest 
in his estate to his wife with remainder 
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ovor to his two natural brobhora, Har 
Pershad and Ganga Pershad. Gur Perehad 
died and then his wife and the property 
went to Har Pershad and Ganga Pershad. 
Ganga Pershad died on 27th March 1911 
and his widow sued for possession of his 
share* The Subordinate Judge decreed the 
suit. The defendant appealed to the High 
Court. 

Judgment. — This is a defendant’s appeal 
arising out of a suit for possession brought 
by the widow of the defendant’s deceased 
brother, Ganga Pershad, for recovery of 
her husband’s separate estate, p/us mesne 
profits. The Court below decreed the 
claim. The following genealogical tree 
will assist the understanding of the case. 
It is not a complete tree of the whole 
family of Bai Chote Lai, but is sufficient 
for the case : — 

RAI CHOTE LAL. 

! 

Rashk Lai. Manohar Lai, 

1 I 

Baldeo Pershad, | | 

I Shiam Sunder, Lachml 

I I I Narain, 

Ram Kali Anand I 

Charan Lai. Charan, Behari Sons, etc. 

I Lai. 

Gur Pershad, I 

adopte d). 1 

Har Pershad Ganga Pershad Gur Pershad 
(defendant). =^Mnsammat eHansMukhia 
Sukhdevi 
(plaintiff), 

I 

Muitammat 
Bal Mukhi. 

I ~ 

1 I 

Musatutnctt Jaggo. Mtisafnfnat Rupo. 
Eamoharan Lai adopted Gur Pershad, 
the son of Anand Behari Lai. The parties 
are Kayasths by caste. 

It is common ground that a dispute 
having arisen between Bamobaran and his 
adopted son, there was a partition, and a 
half share of the former s property was 
handed over to Gur Pershad, and it is a 
half share in the estate thus acquired by 
Gur Pershad that is now in dispute* 

Gur Pershad died on 2l8t May 1906. 
On 15th May 1903 he made a Will. He 
gave a life-interest in his estate to his wife 
with remainder over to his two natural 
brothers, Har Pershad and Ganga Pershad, 
*‘in equal shares’* as stated in paragraph 
5 of the WilL 


The widow held the estate till her 
death on 28th May 1906 when the pro- 
perty went, under the Will, to Har Per- 
shad and Ganga Pershad. It will be 
noticed that Gur Pershad disinherited 
his own two daughters, Jaggo and Rupo, 
though he gave them a maintenance allo- 
wance payable out of the income of the 
estate. 

On 27fch March 1911 Ganga Pershad 
died and Har Pershad is in possession of 
the whole estate. 

The former’s widow is the plaintiff and 
her case is as follows : — 

(1) That the iwo brothers were separate; 

(2) thbt the two brothers each took a 
separate share in the estate of Gur Pershad 
under the Will and that Ganga Pershad’s 
share therein was his self-acquired pro- 
perty and separately enjoyed by him. The 
defence of Har Pershad was — 

(1) That the devise to the two brothers 
was made to them jointly, so that on the 
death of one the other took the whole by 
survivorship. 

(2) That even if this be not so, the two 
brothers threw the estate into the joint 
family estate and it was treated as joint 
family property and must now be held to 
be such, as the family has all along been 
joint. 

(3) That in equity, if the plaintiff is 
legally entitled to the estate, she is bound 
to refund to him certain expenditure incur- 
red by him. 

The Court below has bold on a construc- 
tion of the Will, that each of the brothers 
took a half share in the estate of Gur 
Pershad and that they did not take jointly; 

(2) that though there had not at any 
time been any partition or separation in 
the family of Anand Bahari Lai and his 
sous, still the shares taken by the two 
sons had been held and enjoyed separately 
and that the widow was entitled to her 
husband’s separate acquisition. 

(3) That the plaintiff was entitled to 
* Rs. 1,128 as mesne profi ts up to the 

date of suit after allowing defen- 
dant 10 per cent, for the costs of 
management, Bs. 1,200 allowances paid 
to Gur Pershad’s daughters, Bs. 74 for 
survey expenses and Bs. 200 paid for 
owner's rate. The defendant appeals and 
three points are pressed before us : — 

(1) That on a proper construction of 
khe Will the two brothers took the estate 
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jointly and did not bold as tenants-in- 
common. 

(2) That even if they got separate 
shares under the Will, still they treated 
it as joint family property and not as 
separate acquisitions and it thus became 
joint family property. 

(3) That the defendant is entitled to 
credit for certain items of expenditure 
disallowed by the Court below. 

To properly estimate the value of the 
evidence on the record it is necessary to 
set out the circumstances of this family. 

Shiam Sundar Lai has two sons, Anand 
Behari Lai and Makund Behari Lai. He, 
Rhiam Sundar, is still alive. Anand Be- 
hari, who is the defendant’s own witness, 
admits that Shiam Sundar had got rid of 
the whole of the ancestral property be- 
longing to the family many years agot 
excepting the house in which the family 
lives. He has told a story as to how his 
father finally separated from his two sons 
dividing the family house and the move- 
ables into three lots. The lower Court 
has disbelieved this and we have no doubt 
that it is a pure myth. 

Be that as it may, on May 28tb, 1906 
when Gur Pershad’s widow died, the only 
property possessed by Anand Behari and 
his sons was the family house and the 
moveables it contained. 

Anand Behari’s wife had inherited a 
small zemindari share in the village of 
Deora Satri from her own parents. She 
is still alive and still owns this property, 
which, however, is not the property of the 
joint family, though beyond doubt its 
income is expended on the support of the 
owner's^ household and its members. 

I Anand Behari started life in Govern- 
ment service on a salary of Bs. 10 a 
month in May 1880 and he is now at the 
end of 34 years’ service only an ahlmad 
or clerk in the Collector’s office with a 
salary of but Es. 30 per mensem. 

His father, Shiam Sundar Lai, is old and 
now paralyzed and earning nothing. His 
brother, Makund Lai, who is separate (as 
he says) from him, is Kanungo on a small 
salary in another district. The elder son, 
Har Pershad, defendant, began life as a 
Police clerk on Bs. 10 a month and bad 
been in service about six or seven years 
when Gur Pershad’s widow died. He was 
then a head constable, so that his income 
as such would have been at the utmost 
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about Bs. 25 a month. His duties forced 
him to live away from home. 

Ganga Persbad at the time of Gur 
Pershad's widow’s death was a youth of 
some 16 or 17 years, studying or rather 
pretending to study. He is not shown as 
having ever been a source of income. It 
will thus be seen that in 1936, when the 
estate came to the two brothers under the 
Will, the family was far from wealthy. 
All the ancestral property had long since 
vanished. Anand Behari supported him- 
self on his income as a clerk and Har 
Pershad was away from home a head cons, 
table in the Police. Ganga Pershad was 
only a youth. When the widow died, Har 
Pershad resigned his appointmerA in the 
Police and came home to manage the 
property newly acquired. 

There, therefore) had been no cause for 
separation or partition in the family of 
Anand Behari and his sons. There was no 
property to divide beyond the ancestral 
home, part only of which belonged to 
them. The father and elder son were 
each earning a separate income. In a 
sense they formed a joint family, but 
without any joint family property of any 
import. 

We now consider the terms of the Will. 
It is to be found translated at page 21-A, 
We have examined the original, 
which is in Urdu. The testator left his 
estate to his widow for her life-fcim 0 > in 
case the child which was about to be born 
to her should be a girl or being a boy 
should die at his birth. If the child should 
ba a boy and he lived, the estate was to 
be his. 

He also by a separate deed granted her 
authority to adopt and if she did adopt 
as directed the adopted son was to take 
the estate. In the absence of a son, the 
widow was to hold the eat Ate for life with 
certain limited powers of alienation. After 
his death, his daughters were not to 
inherit but were to receive Ra. 25 leer 
^mensem each from the estate as main- 
tenance, which they were empowered to 
enforce in a certain manner. 

Then comes the fifth paragraph with 
which we are concerned : — 

** I direct that after the death of my wifi 
and in the absence of a son begotten ox 
adopted, my own brothers, Babu Hat 
Pershad and Babu Ganga Persbad, shall b( 
the owners of the aforesaid property, to- 
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Igather with all rightSi * in equal shares '• 
ll do not think it proper to oommit to writ- 
ing the reason for my taking this course as 
it would bring disgrace on the familyt etc., 
etc/' The rest of the document does not 
affect the point now in dispute. 

The appellant's case is that the devise 
contained in the Will is to the two brothers 
jointly. He even produced oral evidence 
to prove that the testator bad expressed 
this intention. One witness even went so 
far as to say that though the words “ &a- 
htssa masavi " (in equal shares) usually 
mean in equal shares ", still in the Will 
they meant “ jointly.” 

We are also asked to consider the decision 
in M(fnkamma Kunwar v. Balkishan 
Das (1), wherein it was observed that under 
the English Law a conveyance of land to 
two or more persons without words indicat- 
ing an intention that they were to take as 
tenants-in-common constitutes a joint ten- 
ancy. The reply to this is a simple one. The 
Will in the present case clearly uses lan- 
guage indicating that the two brothers were 
to take the estate as tonants-in-oommon, for 
they were to take in equal shares. Further- 
more, we would call attention to the lan- 
guage used by their Lordships of the Privy 
Council in Jogeshwar Narain Deo v. Bam 
Chandra Dutt (2), which was quoted in the 
case of Qopi v. Jaldhara (3) : In the first 
place, it appears to their Lordships that 
the learned Judges of the Madras High 
Court were not justified in importing into 
the construction of a Hindu Will an ex- 
tremely technical rule of English conveyanc- 
ing. The principle of joint tenancy appears 
to be unknown to Hindu Law except in the 
case of co-parcenary between the members 
of an undivided family.” It is urged that the 
testator was on bad terms with his adoptive 
father and had great natural affection for 
his own father and brothers who formed 
a joint family, and that while he was dis*- 
inheriting his own daughters, would not 
have wished to let the property go to the 
daughters of his brothers who at that time 
had no male issue. There is no force in 
any of these pleas. The brothers were not 
old men but young, and there was every 
probability of their having male issue and 
there is the plain simple language of the 
Will, which directed that the two brothers 

(1) (1905) 28 All. 38=1905 A.W.N. 170. 

(2) (1896) 23 Cal. 670-23 I.A. 37 (P.C.) 

(3) (1910) 7 1,0. 697=38 All. 41. 


were to take **in equal shares''. We have 
no hesitation in holding that the Will in 
clear terms created a tenancy-in-oommon ; 
moreover, we agree with the lower Court 
in holding on the second plea that the two 
brothers treated the tenancy as one in 
common and did not treat it as joint family 
property, which is the second plea raised 
before us and which we now proceed to 
discuss. 

We have already noted that when this 
property came to the two brothers in 
1906, the family was possessed of no joint 
family property except the ancestral 
house; that Anand Behari and Har Per- 
shad were both separately earning small 
incomes by Government service, while 
Qanga Pershad (in 1906) was only a youth 
of 16 or 17 years of age. He died in 1911. 
We are asked to consider the following 
evidence : (1) The statements of Anand 
Behari Lai, Ohimman Lai and Angan 
Lai, 

(2) the accounts of the family produced 
by Angan Lai, 

(3) The khewats of some of the villages 
concerned. 

(4) The accounts of a certain cloth 
seller. 

(5) A number of bonds in favour of 
Har Pershad and Ganga Pershad. The 
oral evidence is to the effect that Anand 
Behari and his two sons lived jointly and 
that the income of the new estate was 
thrown into the family chest and treated 
as joint family income. The evidence of 
Ohimman Lai and Angan Lai is of little 
use, for they had no personal knowledge 
of the accounts kept. They are not in a 
position to say more than that the family 
to all outward appearance lived like a joint 
family. 

Anand Behari Lai, of course, was in a 
position to testify fully on the point and his 
evidence would carry considerable weight, 
if it had been supported by the family 
account books. He is far from being a 
•disinterested witness, for if his and the 
defendant's contention be correct, then he 
himself has an interest in the property 
now in suit as he is one of the joint family 
with the defendant and his sons. 

He stated that the income of the pro- 
perty all came into his hands and he 
defrayed therefrom all the expenses of the 
family, that he maintained accounts by 
QQtering aU items of expenditure and 
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inoome on slips of paper from which he 
from iime to time wrote up the account 
books. He admitted that be made 
deposits in the Post Office Savings Bank 
in the names of himself and his two sons, 
each having a separate account. He had to 
admit that mutation of names was made 
only in favour of his two sons and not of 
himself, and that on the death of Ganga 
Pershad mutation was again not made in 
his favour, though, if his story be true, his 
name should certainly have been reoorded 
especially as he was the managing member. 
The excuse he gives is that he was in 
Government service in the district where 
the property was situate, but Government 
rules do not forbid Government servants 
from inheriting property. The latter have 
merely to declare all properties belonging 
to themselves and their near relatives. He 
further had to admit that on the death of 
the widow of Gur Pershad, when under 
the Will the property went to his two 
sons, a claim was put forward to it on 
behalf of the two daughters of Gur Pershad 
(Musammat Jaggo and Musammat Rupo) 
and the Revenue Court of first instance 
passed an order in their favour, which was 
upset on appeal made by Har Pershad. In 
that case he appeared and acted as guardian 
on behalf of the two daughters, but was 
subsequently removed from the post and 
another person appointed. It thus appears 
that he at first at least was hostile to the 
claim of his two sons. As to hia accounts, 
we note that these were not put forward 
by the defendant at the proper time. They 
were produced very late m the case and an 
affidavit was filed by Har Pershad to 
excuse the delay. It was to the effect that 
his father would not let him have them, 
saying he would produce them when he 
gave his evidence. We note that some 
other accounts in regard to the funeral 
expenses of Ganga Pershad, which also, if 
genuine, must have been in the hands of 
Anand Bthari, were not put forward at the 
proper time and that as Anand Behari m 
greatly irterested in the suit, he could 
have had no reason for keeping back the 
family accounts. Au examination of these 
accounts, as pointed out by the Court 
below, will show that they have not been 
regularly maintained. They do nob show 
the daily inoome and expenditure. A 
whole month's income and expenditure 
fire frequently shown pndQr one date, 


though, if the story of the slips be true» 
the details were all available. Finally, 
Anand Behari Lai had to admit that in 
a former case in regard to the village of 
Shahhazpore he had testified that ho daily 
accounts had been kept and that he main- 
tained no accounts whatever of the family 
expenditure. Oombining this with the 
very late and suspicious production of the 
accounts in the present suit, we have no 
hesitation in describing them as “ special- 
ly manufactured for the purposes of this 
suit.” We agree with the lower Court ih 
rejecting them as unworthy of any trust. 

Again, this witness had to admit that 
there were separate accounts in the Post 
OfiioA Savings Bank in the nandes of his 
two sons and a third one in his own name. 

Gur Perehad's widow died in May 1906. 
A considerable period must have been 
taken up by the contested mutation case. 

On 10th December 1907 the two accounts 
were opened in the names of the two sons 
with a deposit in each case of Rs. 200. 
Anand Behari states that the rules would 
not allow him to deposit more than 
Rs. 200 at a time in any one account, 
therefore he opened two accounts. The 
plea is absurd, for he could have made a 
deposit every day. Moreover an exami- 
nation of the two accounts shows that up 
to the time of Ganga Pershad's death in 
1911 only five deposits were made in each 
of the two accounts, that they were all 
made on the same dates for each account 
and with one exception the sum deposited 
in each account was exactly the same 
The one exception is that of the 30bb 
April 1908 when Rs. 150 was deposited ir 
Har Pershad’s account and Rs. 100 only »r 
Ganga Pershad’s account. Excepting the 
first deposits all were below Rs. 200. 

These accounts were opened only when 
the estate came to the two sons and they 
are a clear indication that the inoome, far 
from being treated as a joint family inoome, 
was divided half and half and two separate 
accounts opened in the Savings Bank. 

We do not place any value thus on the 
evidence of Anand Behari, for he has not 
hesitated to produce false documentary 
evidence. 

The khewats prove nothing. In the 
case of some of the villages the names of 
Har Pershad and Ganga Pershad were 
recorded without any specification of 
shares^ but in the oases of • other villAges 
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they were recorded m owners in equ^l 
shares. 

As for the aooounts or the oloth-s^ller, 
they merely show that an aooount was 
opened with him in the name of Anand 
Behari and that purchases ware made, now 
by one son and then by the other and 
some times by Anand Behari himself. This 
in Itself proves nothing to the point. 

Lastly, we are asked to consider the fact 
that loans were made and bonds taken in 
favour of both the brothers. We fail to 
see any assistance in this to the defen- 
dant’s case. Ganga Perahad was but a 
youth and Anand Behari his guardian. If 
the famil^i accounts had been maintained 
or true aooount books produced, these 
bonds might perohauoe have given some 
support to them. One loan was contract- 
ed on a bond executed by the two sons 
and Anand B ^hari signed as a witness If 
the family had treated the estate as joint 
family property and the loans were made 
from joint funds, Anand B ahari as manager 
ought to have carried out these transactions 
in his own name. 

Where the two brothers inherited the 
property in equal shares, the burden of 
proof that after the inheritance they 
threw the property into the family hotch- 
potch, is upon those who assert it. 

There is no presumption that this was 
so. The evidence produced by the defen- 
dant is not, in our opinion, worthy of 
belief and we, therefore, agree with the 
Court below and hold 'that the defendant 
has failed to prove his case. There remains 
one point for decision. The appellant 
claims credit for certain items of expendi- 
ture alleged to have been incurred by him. 
Five such are placed before us for our 
decision. 

The two first are Rs. 940-9-0, funeral 
expenses of Ganga Pershad, and Rs. 
10-11-0 spent on subsequent ceremonies in 
connection with the death. It is urged 
that the widow was bound by Hindu Law 
to perform these ceremonies and -as the 
expense was incurred by the defendant, 
these sums should be made good by her 
before the estate is handed over to her. 
In the place, assuming that the plea 
is correct, we have practically only the 
evidence of Anand B3hari and his false 
aooouniis on which no reliance can be 
pUoad to prove the expenditare; seconilyt 
the defendant had deliberately kept a 
1915:A— 24 


woman out of the estate when he knew 
full well that she was entitled to possess 
it. His action has been, in our opinion 
mala fide, throughout. He seized her 
property and prevented her from receiving 
its income and doing her duty as a widow 
in this respect. Ha spent money ai he 
pleased without oousulting her in a matter 
in which the expenditure was in her dis- 
cretion. The defendant was nob protect* 
ing the estate or discharging a burden 
thereon when ho thus took the law into 
his own hands, and we see no equity in 
forcing the widow to refund to him sums 
which he thus voluntarily spent. We 
decline to allow these claims. The two 
next claims are for Rs. 120 per annum as 
the pay of a karinda and Ri. 120 per 
annum as the pay of peons, expenditure 
iacurred in managing the property since 
the death of Ganga Pershad. 

The Court below had already in its decree 
allowed the defendant 10 per cent, on the 
income to cover his fees as a lambardar 
and the costs of management. This is a 
liberal allowance and we decline to allow 
any more. The fifth item is a sum of Rs. 
25. The defendant voluntarily subscribed 
Rs. 12 to a hospital fund and Rs. 13 to* 
wards the cost of an exhibition at Etawah. 
He seeks to be generous at the expense of 
the respondent. They were nob charges 
onthe estate and he must bear the expense 
himself, as he did not consult the plaintiff. 

We decline to award any of these items. 
The result, therefore, is that the appeal 
fails and is dismissed 'with costs, including 
fees on the higher scale. 

Appeal dismissed. 
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RiCHABDS, 0. L, AND PiGGOTT, J. 

Emperor — Applicant 

v. 

Mohan La/— Opposite Party. 

Criminal Reference No. 181 of 1915, 
decided on 26bh March, 1915, made by the 
S. J., Bareilly, on I9bh February, 1915. 

(a) Criminal P. C, (5 of 1898), S. 423 (1) (6)— 
Sessions Judge in appeal if satisfied should 
acquit and not tefer the case to High Court* 

Where a Sessions Judge sitting in appeal is of 
opinion that an accused should be acquitted, he 
ought not to refer the case to the High Court. 
It is his duty to allow the appeal and acquit the 
aoc'ised. ^86. Col. 1 & 2.] 

(b) Criminal P. C. (5 of 18 98), B* 428 (1) (a)— 

Sessions Judge in appeal can order commitment 
if ter J i OJ^tviotion^ 
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Where a Sessions Judge sitting in appeal thinks 
that the case ought to have been tried by the 
Court of Sessions, he should himself set aside the 
convirtion and order a commitment under Section 
423 (1) (6) of the Code. 15 All. 206 Foil. 

(c) Criminal P. C., S. 439 (3)— for 
purpose of enhancing sentence should he rarely 
ordered. 

The power of ordering a new trial merely for 
the purpose of enhancing the punishment is a 
power that ought to be very sparingly exercised. 

Asst, Govt. Advocate— iot the Crown. 
Judgment. — This case comes before us 
as a reference from the learned Sessions 
Judge of Bareilly. Four persons, Mohan 
Lai, Baldeo Prasad, Debi Sahai and Ram 
Ghulam, were all trird by a Magistrate on 
charges under Sietion 408 read with 
Section 114 of the Indian Penal Code^ and 
convicted. They all appealed to the 
Sessions Judge. He seems to have been 
of opinion that the case against Debi 
Sabai was not proved. He was also of 
opinion that the pun shments awarded to 
the other three w^re insufficient. He has 
submitted the casa to this Court with a 
recommendation that we should acquit 
Debi Sabai and enhance the sentences 
passed on the other three* So far as his 
recommendition that we should acquit 
Ddbi Sahai is concerned, it is quite clear 
that it was his duty to either dismiss or 
allow the appeal of Debi Sahai. The 
learned Sessions Judge ought not to have 
referred the casa of Debi Sahai to this 
Court at all. With regard to his recom- 
mendation for enhancement the learned 
Sessions Judge seems to have overlooked 
the provision of Secuion 439 (3) of the 
Code of Criminal Procedure which is as 
follows : — “ Where the sentence dealt 
with under this section has been passed by 
a Magistrate acting otherwise than under 
Section 34, the Court shall not inflict a 
greaber punishment for the offence which, 
in the opinion of such Court, the accused 
has comnfltted than might have been 

inflicted for such offence by a Migig- 

trate of the first Class/' The Magistrate 
of the first Glass has given the full amount 
of imprisonment which he could give 
under the law. It follows, therefore, that 
a higher sentence could not be passed 
without a re-trial. If the learned Sessions 
Judge thought that the case ought to be 
re-tried by the Court of Session, he ought 
himself to have set aside the convic- 
tion and ordered a commitment under 
Section 423 (1) (6). That he has 
power to do this has been ruled in the 
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case of Queen^Empress v. Mania Bakhsh 
(1). We think, however, that the power of 
ordering a new trial merely for the purposel 
of enhancing the punishment is a power 
that ought to be very sparingly exercised. 
We do not for one moment wish to be 
taken as saying that the offence for which 
the accused have been found guilty (parti- 
cularly under 4he present circumstances), 
was not a most serious one. Nor do we 
wish to say that it would not have been 
better if the accused had been committed 
in the first instance to the Court of Ses- 
sions. At the same time the sentences 
cannot be Siid to have been nominal 
sentences. There is a strong principle that 
a man ought nob to be tried a sd^cond time 
unless there are very grave reasons for so 
doing.^ 

The" only order we feel bound to pass 
is that the record be returned to the 
learned Sassions Judge that he may com- 
plete the disposal of the appeals. We 
order accordingly. 

Record returned. 

^ IT) ( 1893)“ 1 5“ ATiT^^ == 1 89iX W/ n7 105. 
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PlGGOlT, J. 

Dharam Singh and another — Appli- 


Joti Prasad — Opposite Party. 

Criminal Bevn. Petn. No. 8 of 1915, 
decided on 29;ih March 1915, from an 
order of the Mag., Saharanpur. 

Criminal P, C. (5 of 1898), Ss. 209, 210 and 
213 — Magistrate is competent to discharge accus- 
ed after hearing defence witnesses and holding 
them reliable and disproving prosecution. 

When a Magistrate has heard the evidence for 
the prosecution with entire disbelief, where he 
considers himself in a position to show that the 
prosecution witnesses are totally unworthy of 
credit, and a fortiori where, after examining 
certain witnesses named on behalf of the accus- 
ed, he comes to the conclusion that the evidence 
given by them is reliable and disproves that 
given by the prosecution witnesses he is well 
within his discretion in discharging the accused 
and not committing him to the Sessions. 

[P. 188, Col. l.J 

G. Dillan^ Boys and Nihal Ghand — 
for Applicant 

K, Wallach and Satya Ghandra 
Mukerjee — for Opposite Party. 

Ryves—iox the Crown. 

Judgment.— As long ago as the 27th 
of January 1914 a serious riot, accompanied 
with loss of life, took place at a certain 
village in the Saharannur District. A number 
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of persons were put on their trial and oon- 
vioted of offences punishable under Sections 
148 and 304-149, Indian Penal Code. They 
appealed to this Court and their appeals 
were disposed of by an order dated the 
27 Dh July 1914, by which the appeals of 
three of the appellants were allow- 
ed and those of the remaining 
appellants dismissed, subject to 
some modification of the sentences 
passed. In the course of the inquiry and 
trial ending with the Appellate judgment 
of this Court above referred to, a question 
arose as to whether there was not reason 
to suppose that the persons put on their 
trial in that case had been acting under 
the instigation of other and more influen- 
tial persons, who, though not present at 
the riot themoelves, had been guilty of 
abetment of the same within the meaning 
of the Indian Penal Code. An inquiry was 
ordered against two persons, Rana Dha- 
ram Singh and Durga Prasad, and one 
might have hoped that this inquiry would 
long since have been terminated in the 
conviction of these persons, or in their 
acquittal, or in their final discharge. The 
proceedings were unfortunately delayed 
by an application for transfer made to this 
Court, the groundlessness of which has 
been sufficiently exposed by the actual 
result of the subsequent proceedings. This 
Court having refused to interfere, the in- 
quiry against these two persons came 
before a joint Magistrate of ability and 
experience, who had not long previously 
been exercising the powers of a Sessions 
Judge. He recorded the evidence for the 
prosecution, examined the accused persons 
and at their request, exercised the discre- 
tion conferred upon him by Section 212 
of the Code of Criminal Procedure to 
summon and examine some of the witness- 
es named in the list given to him on be- 
half of the said accused. As the result of 
bis inquiry he discharged both the accused. 
An application was thereupon filed m the 
Court of the District Magistrate of Saha- 
ranpur by a gentleman of the name of Rai * 
Bahadur Lala Jyoti Prasad, who appears 
to have some interest in the success of 
this prosecution, asking the District 
Magistrate to exercise the powers confer- 
red upon him by Section 436 of the Code of 
Criminal Procedure to order Rana Dnaram 
Singh and Durga Prasad to be committed 
fpr tiris^l b^for^ tibQ Court of Session. The 


matter was again brought before this 
Court on an application for transfer. 
Unfortunately the proceedings in this 
Court were delayed by various aooiilental 
circumstances^ and it became a question 
whether this prooe ding could be allowed 
to drag its course much longer without 
scandal to administration of justice. I finally 
called for the record of the proceedings in 
the Joint Magistrate’s Court and gave 
notice both to the prosecution and to the 
defence that I proposed to take the whole 
matter up in the exercise of the revisional 
jurisdiction of this Court. I have to-day 
examined the record, considered the evi- 
dence in detail and heard the arguments ad- 
dressed to me on both sides. There has been 
some discussion also on a poir t of law which 
is supposed to arise with regard to the dis- 
cretion of a Magistrate in conducting an in- 
quiry preliminary to commitment. The law, 
so far as this Court is concerned, seems to 
have been definitely laid down in the case 
of Faitu V. Fattu (1), where some older 
oases of this Court are referred to and con- 
sidered. It has bsen urged upon me in 
argument that the learned Judges of the 
Calcutta High Court, as for instance in the 
case of Sheobux Ram v. Emperor (2), have 
taken a somewhat different view regarding 
the discretion of a Magistrate under the 
circumstances stated. One learned Judge 
of that Court laid it down in effect that a 
Magistrate conducting such preliminary in- 
quiiy had only to cons’der whether there 
was evidence against the accused persons 
upon which a Jury could lawfully convict 
them of the offence alleged against them, 
and if he found that this was so, had no 
discretion but to commit the accused for 
trial. This does not seem to me to follow 
from the provisions of Sections 209 or 210 
of the Code of Criminal Procedure, and 
seems scarcely consistent with the pro- 
visionsof the second clause of Section 213 of 
the same Code. The Bombay High Court 
in la re Bai Parvati (3) has held in ex- 
press terms that, where a Committing 
Magistrate finds that there is no evidence 
whatever, or that the evidence tendered 
for the prosecution is totally unworthy of 
credit, it is his duty under Section 209 
of the Criminal Procedure Code to 


(1) (1904) 26 All. 564- 1 A.L.J. 292-1904 
A.W.N. 125 = 1 Cr. L. J. 519. 

(2) (1905) 9 C.W.N. 829 = 2 Cr. L.J. 534. 

(3) (1910; 8 I.C. 631=35 Bom. 163. 
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discharge the accused* In my opinion 
when a Magistrate l^as heard the 
evidence for the prosecution with entire 
disbelief, when he considers himself in a 
position to show that the prosecution wit- 
nesses are totally unworthy of credit, and 
a fortiori when, after examining certain 
witnesses named on behalf of the accused, 
he has come to the conclusion that the 
evidence given by them is reliable and 
disproves that given by the prosecution 
witnesses, he is well within his discretion 
in discharging the accused. The question 
then before me is merely whether there 
has been a wrong exercise of this discre- 
tion in the present case. By calling up the 
matter in revision I have virtually taken 
upon myself the exercise of the discretion 
conferred by law on a District Magistrate 
or a Court of Session. My reasons for 
doing this I have already explained. 1 
think it is expedient that this matter 
should be disposed of once for all, either 
by my directing the commitment of Bana 
Dharam Singh and Durga Prasad to the 
Court of Session or by an order dismissing 
the application of Bai Bahadur Lala Joti 
Prasad against the order of discharge. In 
my opinion the reasons given by the 
Magistrate in the present case for discre- 
diting the prosecution evidence are sound 
and convincing. As regards some of the 
witnesses, incidents had occurred in the 
eourse of the inquiry by which their evi- 
dence was thoroughly discredited, and it 
would have been something of a scandal to 
the administration of justice to permit the 
game witnesses to repeat their false evi* 
denoe, with necessary corrections and 
amendmentg, in the presence of the 
Sessions Court. The witness Harbans was 
asked in cross examination a question so 
entirely relevant and proper that, after 
perusal of his ev/denoe-in-ohief, this was 
the very first question which presented 
itself to my mind and I enquired whether 
it had not been put to the witness. After 
fencing with it for a while, the witness 
ended by refusing to answer it at all. It 
would have been most improper to have 
allowed this witness to appear again as a 
prosecution witness agamst these accused 
persons, and the Joint Magistrate would 
have exercised a sound discretion in taking 
immediate notice of the gross contempt of 
Couit committed by him. During the exa- 
mination of another witness an episode 
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occurred from which the Joint Magistrate 
inferred, and in my opinion rightly infer- 
red, that the prosecution witnesses were 
being improperly ooacbed outside the 
Court-room with reference to what was 
going on inside. These are sufficiently 
weighty circumstances for consideration. 
Apart from them I am satisfied that the 
evidence which the Joint Magistrate de- 
clined to believe is unworthy of credit. 
The witnesses are not speaking of any- 
thing which actually occurred in their 
presence. Whether there was or was not 
a gathering at the building which they 
speak of as the zemindars dera on the 
night to which their evidence refers, 1 am 
confident that these witnesses were not 
present at that gathering and did not see 
or hear what they profess to have done. 
The order of discharge in this case is a 
very proper one and is not to be interfer- 
ed with. It may be taken that I have 
exercised the powers of this Court under 
Section 526, clause (3), and also under 
Section 439 of the Code of Criminal Pro- 
cedure to call up the pending application 
of Bai Bahadur Lala Joti Prasad from the 
Court of the District Magistrate of Saha 
ranpur to this Court, and my order there 
on is that this application be, and it ii 
hereby, dismissed. 

Application for prosecution dismisted. 
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Ohamier and Piggott, JJ. 

Sahadeo Oir — Applicant-Petitioner 

V. 

Deo Dutt Misir and ofAers— Opposite 
Parties. 

Civil Kevn. Petn. No. 114 of 1914, de- 
cided on 9th March 1915, from an order 
of the Sub-J., Gorakhpur. 

C/v/Z P. C. (5 O/1908), S. hough hold^ 

tn^ that defendanVb mortgage uab no 

mention ivai> made tn dtcrec^It uas accidental 
slip or omission and can be corrected % 

In a suit for saJe on ihe basis of a mortgage 
one of the defendants pleaded that le was a 
prior mortgagee. An sue was struck to that 
effect and was decided in favour ol the defend- 
ant. In the operative part of the judgment, 
however, no mention was made as to the prior- 
ity of the defendani’s claim, j-nd acctrdingly 
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there was no mention of it in the decree. After 
the time for appeal had expired, an application 
was made for amendment of the decree under 
Section 152 of the Code of Civil Procedure. The 
Court refused to go into its merits, holding 
that Section 152 did not apply. 

Held, that this was a clear case of an error 
arising from an accidental slip or omission 
and as the Court below had refused to correct 
the error, the High Court could interfere in 
revision. [P. 189, C. 1.] 

Sital Prasad Qhose and J. N* Chaud- 
hn — for Applicant 

Abdul Edooj — for Opposite Parties. 

Judgment. — This is an application in 
revision brought under peculiar circum- 
stances. The petitioner was a prior 
mortgagee. He had brought a suit 
against the mortgagor and the subse- 
quent mortgagees upon his mortgage 
and had obtained a decree. Later on 
the subsequent mortgagees brought a 
suit impleading the mortgagor and the 
present petitioner, and asked for a decree 
for sale. The petitioner pleaded his prior 
mortgage. An issue was expressly struck 
on the point and was found in the peti- 
tioner's favour. The operative portion of 
the judgment directed that a decree for 
sale should be prepared in accordance with 
the provisions of Order XXXIV, Rule 4, 
of the Code of Civil Procedure, allowing 
six months for payment. In the 'absenoe 
of any express direction in the judgment 
that this decree was to be for sale of the 
property in suit subject to the petitioner’s 
prior mortgage, no order to that effect 
was embodied in the decree. The decree 
passed was, therefore, one for sale of the 
property as it stood, without reference to 
the petitioner’s prior mortgage. That 
decree was not appealed against, and to 
this extent the petitioner may have been 
guilty of laches. When, however, it came 
to the petitioner’s knowledge that the 
opposite party was seeking to execute that 
decree as it stood, he went to the Court 
which passed the same and sou^t to ob- 
tain its amendment. The application with 
which we are concerned was one presented 
under Section 152 of the Code of Civil 
Procedure. The Court below refused to 
go into the matter on the merits. It held 
that the ease was not one to which the 
provisions of Section 152 aforesaid applied. 
We are unable to concur in the reasoning 
of the learned Judge of the Court below. 
In our opinion, this was a clear ease of an 
error arising from an accidental slip or 
omission. The Court should have been 


prepared to correct that error, either of its 
own motion or on the application of any 
of the parties. There has been a refusal 
to exercise what in this case was a neces- 
sary jurisdiction, and this refusal is based 
on a misunderstanding of the powers con- 
ferred on the Court below by the section 
aforesaid. We accept this application, and 
direct that the judgment be amended by 
the insertion of the express words direct- 
ing the sale of the property in suit subject 
to the prior mortgage of this petitioner, 
and that consequential amendments be 
made in the preliminary decree for sale, as 
also in the decree absolute. As we think 
that the petitioner might have been more 
watchful over his own interests and should 
have taken action earlier than he did, we 
direct that he do bear the costs of the 
opposite side in the present proceedings 
both here and in the Court below. 

Application granted. 
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PULL BENCH. 

Bichabds. 0. J., Banekjeei and 
Tudball, JJ. 

Oaya Din and others — Plaintiffs— 
Appellants 

v. 

J human Lal and Defendants—' 

Respondents. 

Pirst Appeal No, 223 of 1913, decided 
on 9th April 1915, from the decision of 
the 8ub-J., Mainpuri, dated 27th March 
1913. 

Limitation Act (9 of 1908), Art. 132— (Per 
F. F.) Mortgage of 1890 payable in ten yearly 
instalments — Right to sue for whole in default 
of one instalment— -Deed further provided for 
interest to remain payable till realisation even 
if suit not filed on default — Suit in 1912 was 
barred by Art. 132. (Per Banerjee/j. contra) — 
On true construction money became due after 
10 years, 

A mortgage-deed executed in 1890 provided that 
the mortgagors should pay the principal amoujit 
secured in ten years by instalments of Rs. 625 
yearly together with interest and further provided 
as follows : “If we (mortgagors) fail to pay the 
interest aforesaid in any month or the principal by 
the end of the stipulated period as specified above, 
or no payment is made in*a year, the mortgagee 
shall, under a)l these circumstances, be at liberty 
to realize the entire amount with the interest 
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aforesaid in a lump sum through Court by means 
of a suit.. .If the mortgagee in order to get interest 
does not bring a suit in default of payment of any 
instalment and we are unable to pay the money, 
the interest should continue up to the stipulated 
period of ten years and also after it up to the date 
of realization etc.” No payment was ever made 
upon foot of either principal or interest up to the 
date of the institution of the suit in 1912. 

[P. 190, C. 1.] 

Held [Banerji^ J., dissenting] that the money 
under the bond “became due” within the mean- 
ing of Article 132 of the Limitation Act when the 
first default was made in 1890 and accordingly the 
suit was barred by limitation. [P. 192, C. 1.] 

Per Richards, 6\ /.—Money under a bond 
” becomes due” as soon as it is legally recoverable, 
quite irrespective of when the suit is instituted. 

[P. 191. C. 2.] 

Reeves v. Butcher, (1891) 2 Q. B. D. 509 ; 24 
Cal. 281 and 20 Mad. 245 Foil. 22 Mad. 20 Ref. 
and 29 All. 431 ; 16 All. 371 ; 30 All. 125; 20 I.C, 
933 ; and 1 Cal. 163 (P. C.) Dist. 

Vex Batter J , — Upon a true construction of 
the bond m this case the money secured by it 
became due on the expiration of ten years from 
the date of the bond and the claim was not barred 
by limitation. 

Abdul Eaoof and Muhammad Ishaq 
Khan — for Appellants. 

Sunder LaU B. E. O' Co no S. C. 
Banerji, and Sital Prasad Ghose — for 
Bespondents. 

Richards, C. J. — This appeal arises 
out of a suit to enforce payment of a sum 
of Es. 10,000, principal and interest alleg- 
ed to be due on foot of a mortgage, dated 
the 16 bh of July 1890, by sale of the 
mortgaged property. The mortgage- deed 
provided that the mortgagors should pay 
the principal amount secured in ten years 
by instalments of Bs. 625 yearly and 
that the interest should be paid 
monthly. There was this further clause : 

If we fail to pay ^he interest afore- 
said in any month or the principal by 
the stipulated period, as specified abovei 
or no payment is made in a year, the mort- 
gagee shall, under all these oiroumstances, 
be at liberty to realize the entire amount 
with the interest aforesaid in a lump sum 
through Court by means of a suit from the 
mortgaged and other moveable and immo- 
veable property and the person of us» tihe 
executants.” Later on the deed has a pro- 
vision which has been translated as 
follows :~^‘If the mortgagee in order to 
get interest does not bring a suit in default 
of any instalment and we are unable to 
pay the money, the interest should con- 
tinue up to the stipulated period of ten 
yOftrs and also atter it up to the date of 


realization.'* This last clause seems to me 
simply to mean that the mortgaged pro- 
perty should remain and be security for the 
interest even if no suit was brought to 
enforce the monthly payment. No pay- 
ment was ever made upon foot of either 
principal or interest up to the date of the 
institution of the present suit on the 12th 
of June 1912. 

The Court below has dismissed the 
plainiifs* suit, holding that the claim is 
barred by limitation. The plaintiffs 
appeal. 

In my opinion the decision of the Court 
below is correct. It is admitted that the 
Article of the Limitation Act which applies 
is Article 132. See the decision of their 
Lordships of the Privy Council in Vasu - 
deva Mudaliar v. Srinivasa Pillai (1). 
This Article deals with ‘*suits to enforce 
payment of money charged upon immovea- 
ble property.** The period of limitation 
prescribed is 12 years and time begins to 
run from the date when the money sued 
for becomes due» No doubt if the mortga- 
gors hadj fulfilled their contract, the 
mortgagees would not have been entitled 
to sue until the expiration of ten years 
from the date of the mortgage, and in that 
case the present suit would have been 
within time. The provision, however, in 
the deed admittedly entitled the mortgagee 
to bring a suit to recover principal and 
interest after the first default, and if it oan 
be said that the money then ^'became 
due ’* the suit is barred by limita- 
tion. It is contended on behalf of 
the appellant that th6 mortgagees were 
entitled to sue, or not to sue and that 
accordingly on the true construction of 
the mortgage-deed the money did not “be- 
come due’* until the expiration of ten 
years from the date of the mortgage. 1 
cannot agree with this contention. It 
seems to me that money is “due” when it 
oan be legally demanded, and it is admitted 
in the present case that the money secur* 
ed by this mortgage could have been legal-^ 
ly demanded and recovered alter the first 
default, and had a suit been brought for 
its recovery by sale of the mortgaged 
property the defendants could not have 
pleaded that such a suit was premature. 
For this there is the high authority of the 


(1) (1907) 30 Mad. 426-34 I. A. 187=:17 mT 
444-11 C. W. N. 1005=9 Bom. L.R. 1104 
C.L.J. 379 IP.C.) 
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Snglish Court of Appdal io the oase of 
Reeves v. Butcher (2). In that case the 
plaintiff lent money to the defendant 
under a written agreement for a fixed 
period of five years ''subject to the power 
to call in the same at an earlier period in 
the events hereinafter mentioned.*’ The 
defendant agreed to pay interest quarterly 
and the plaintiff agreed not to call in the 
money for five years if the defendant 
should regularly pay interest. It was 
further provided that if the defendant 
should make default in payment of any 
quarterly payment of interest for 21 days, 
the plaintiff might call in the principal. 
No interest was ever paid. The plaintiff 
commenced his action within six years 
from the end of the period of five years. 
It was held that time began to run against 
the plaintiff from the earliest time at 
which the action could have been brought, 
that is to say, 21 days after the first instal- 
ment of interest became due. Lindley, 
L. J., said : ‘'I am of opinion that we 
cannot differ from the judgment below 
without altering the law. The agreement 
is one reasorably easy to be understood. 
It provides for a loan for five years, subject 
to a provision that if default is made in 
punctual payment of interest, the princi- 
pal shall be recoverable at once. Now, the 
Statute of Limitations (21 Jao. 1, o. 16) 
enacts that such actions as are therein 
mentioned, including all actions of debt 
grounded upon any lending or contract 
without specialty,* shall be brought 'with- 
in six years next after the cause of such 
action or suit, and not after.* This expres- 
sion, ‘cause of action,’ has been repeatedly 
the subject of decision, and it 
has been held, particularly in H^rnp v. 
Garland (3), decided in 1843, that the 
cause of action arises at the time when the 
debt could first have been recovered by 
action. The right to bring an action may 
arise on various events ; but it has always 
been held that the Statute runs from the 
earliest time at which an action could be 
brought.” 

Fry, L. J. said: “We have not to deter- 
mine whether the defence here set up is 
handsome or conscientious, but whether it 
is good at law — and I am of opinion that it 

(2) (1891) 2 Q. B. D. 509-65 L. T. 329*39 
W. R. 626=60 li. J. Q. B. 619. 

(3) (1879) 4 Q.B. 519=12 LJ. Q.B. 134=7 Jur. 
802-3 G, & D. 402=114 E.R. 994 -62 R,R. 422. 


is. The agreement contains a stipulation 
that the lender shall not call in the prinoi* 
pal sum for a period of five years, if the 
borrower should so long live, and should 
duly and regularly pay the interest. This 
implies a contract by the borrower that 
the principal debt should be paid to once 
on the death of the borrower, or on default 
in payment of interest. The subse- 
quent provisoes imply a contract by the 
lender not to enforce payment after the 
death of the borrower until the expiration 
of a six months’ notice, and a contract not 
to enforce payment of the capital for 
default in payment of interest until 21 
days after such default, thus giving the 
borrower further time. Subject to these 
stipulations, the implied contract to pay 
the principal remained in force. The 
principal, therefore, became payable 21 
days after the first quarterly instalment of 
interest became due, and from that time 
the Statute of Limitations began to run# 
If authority is wanted. Hemp v. Garland 
(3) is in point.** Lopez, L. J., said: “The 
defendant alleges that the cause of action 
arose more than six years before the action 
was commenced, and that the action is 
barred by the Statute of Limitations. Now, 
when first had the plaintiff a cause of 
action? When default was made for 21 
days in payment of an instalment of 
interest. Hemp v. Garland (3) is in point. 
It is sa’d that this case is not good law*, 
and that it has not been referred to for 
many years, I think that it has not been 
referred to because it has been acquiesced 
in, and it does not appear that it has ever 
been questioned.” It seems to me that this, 
case is the clearest authority (if authority 
were nee led) that money “becomes due** 
as soon as it is legally recoverable, quite 
irrespective of when the suit was instituted. 

This view was taken in the oase o: 
Sitah Chand Nahar v. Hyder Malta (4; 
and in the oase of Perumal Ayyan v. 
Alagirisami Bhagavathar (5). 

A somewhat contrary view was taken in 
the oase of Nettakaruppa Goundan v. 
Kumarasami Goundan (6). In this last 
oase, however, the clause in the mortgage- 
deed was as follows : “In default of paying 
on the above dates, I shall pay ths said 
sum with interest at Bs. 15 per cent, per 

(4) (1897) 24 Cal. 281 = 1 C.W.N. m 

(5) (1897) 20 Mad. 245-7 M.L.J. 222. 

(6) (1899) 22 Mad# 20=8 M.LJ, 167. 
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annuni, from the date of the bond, irr 60 « 
peotive of the above due date, 
you make the demand."' The Court seema 
to have thought that the money did not 
become due on default unless a demand 
was made. It is unnecessary to express any 
opinion as to whether or not the learned 
Judges were correct in their construction 
of the deed in question, because there are 
no similar words in the deed in the pres ant 
suit. 

A number of cases have been cited on 
behalf of the appellant, including the 
oases of the Maharaja of Benares v. 
Mand Ram (7), Shankar Prasad v. 
Jalpa Prasad (8), and Ajuihia v. Kunj^ 
lal (9). All these oases dealt with the con- 
struction of Article 75 of the Limitation 
Act which contains no reference to the 
money ** becoming due,” and in my opi- 
nion these oases have no bearing on the 
question which we have to consider in the 
present appeal [see also Amolak Chand v. 
Baij Math (10).] Article 75 is the Article 
applicable to quite a different suit from 
the present. The learned Advocate for the 
appellants also referred to a dictum of 
their Lordships of the Privy Council in the 
case of Juneswar Das v. Mahabeer 
Singh (11). Too facts of that case 
were quite different and their Lordships 
expressly state that it was unneces- 
sary to decide the question to which 
the dictum refers. Their Lordships 
have, moreover, in the recent case to 
which I have referred decided that Article 
132 is the Article which applies to a suit 
on a simple mortgage to enforce payment 
of money charged on immoveable property. 
I am clearly of opinion that in the present 
ease the money “became due” within the 
meaning of that expression in the Article 
of limitation when the first default was 
made and that accordingly the suit is 
barred by limitation. I would dismiss the 
appeal. 

Banerji, J, — The only question in this 
appeal is whether the plaintiffs* claim, 
whioh is one to enforce payment of the 
amount due on a simple mortgage by sale 

(7) (1907) 29 All. 431 = A.W.N. (1907) 139; 4 
A.L.J. 336. 

(8) (1894) 16 All. 371=:A.W.N. (1894) 115. 

(9) (1908) 30 All. 123-A.W.N. (1908) 35 ; 5 
A.L J. 72. 

(10) (1913) 20 I.O. 933^35 All. 455. 

(11) (1875-76) 1 Cal. 163 = 25 W.R. 84 = 

3 LA. 1 = 3 Sar. P.C.J. 58 ; 3 Sath. P.O.J. 
222 (P.O.) 
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of (ihe morbgagad proparby. is' barred by 
limitation. The mortgage bond is dated 
the 16th of July 1390 and the time fixed 
for re-payment is ten years. Except for 
another provision in the bond, to whioh I 
shall presently refer, the amount secured 
by it was re-payable on 16th July 1900 and 
as the present suit was instituted on the 
12oh of June 1913, it would be within 
time under Article 132 of Schedule I of 
the Limitation Act, whioh has been held 
by their Lordships of the Privy Council 
to be applicable to a suit of this kind. The 
defendants, however, rely on the follow- 
ing provision of the bond and urge that the 
amount of the mortgage became^ due when 
default was made in the payment of the 
first instalment and as more than 12 years 
have elapsed since the date of default, the 
claim is time barred. The provision is 
this : — '‘We shall pay Rs. 625 yearly and 
we shall pay the interest on the said 
amount monthly at the rate of 8 annas per 
month. If we fail to pay the interest 
aforesaid in any month or the principal by 
the end of the stipulated period as specified 
above, or no payment is made in a year, 
the mortgagee shall, under all these cir- 
camstances, be at liberty to realize the 
entire amount with the interest aforesaid 
in a lump sum through Court by means of 
a suit from the mortgaged and other 
moveable and immoveable property and 
the persons of U3, the executants.” Had 
this clause stood alone, it might perhaps 
be said, on the authority of the English 
and other oases cited on behalf of the res- 
pondents, that the plaintiffs were bound 
to sue when default was first made in the 
payment of the instalment fixed in the 
bond. The document, however, goes on to 
provide that “if the mortgagees in order to 
get interest do not bring a suit'in default of 
payment of any instalment and we be unable 
to pay the money, the interest should con- 
tinue up to the stipulated period of ten 
years and also after it up-to-date of realiza- 
tion.” This clause, in my opinion, means 
that the mortgagee is competent to wait 
for the full period of ten years stipulated in 
the bond and it is not obligatory on him 
to call in the money on the occurrence of 
a default in the payment of the instalment. 
The bond, in its earlier provisions, made 
the mortgaged property security both for 
principal and interest, and this clause would 
be wholly unnecessary and redundant if the 
meaning of it was only to make the pro* 
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perty security for interest or to provide for 
payment of interest. It says nothing 
about the seourity and it^ in my opinion, 
clearly intends that the mortgagee might, 
if he so chose, wait for the full term of ten 
years and if he did so, interest would run 
till date of actual payment. This provision 
in the bond gives full power to the mort- 
gagee not to enforce his right to claim the 
entire amount of the mortgag:e on the 
happening of a default but to wait till the 
expiry of the stipulated period of ten years. 
It is true that under Article 132 time be- 
gins to run from the date when the money 
becomes due, but that date depends upon 
the terms of each document and a true 
construction of those terms. In my 
judgment, in view of the clause in the 
bond in suit to which I have referred, the 
money secured by the bond did not become 
due until the expiration of ten years from 
the date of the bond. Where under the 
terms of the document the creditor is autho- 
rized to wait for the full period stipulated 
for re-payment, the money cannot he held 
to have become due within the meaning of 
Article 132 until the expiry of that period. 
The first clause as to payment of the whole 
amount on the occurrence of a default was 
clearly inserted in the document for the 
benefit of the creditor and as he was 
expressly authorized not to take advantage 
of the clause 1 am unable to hold that he 
was bound to sue when default was made. 
Any other view would, as observed in 
Maharaja of Benares v. Nand Ram (7), 
be very unfortunate.” ” It would be to 
punish a creditor for forbearance shown to 
his debtor, and compel him to press his 
demands at the earliest opportunity and 
insist upon speedy and full satisfaction of 
his claim.” The question in that case was of 
the applicability of Article 75, which, of 
course, does not govern this case, but the 
principle of the ruling applies, A similar 
view was held by Edge, 0. J., and Blair, J., 
in Shankar Prasad v. Jalpa Prasad (8), 
which was a case of execution of a decree. 
The decree in that case provided that the 
amount of it should be paid by eight ins- 
talments and that in case of default and 
non-payment of any instalment, the plain- 
tiff bad power to realize in one lump sum 
the entire decretal money payable up to 
that time by executing the decree. It was 
held upon a construction of the decree that 
the “decree-holder on the happening of 
1915— A. 25 


any default migbt, if he wished, execute 
the decree for all the decretal money then 
unpaid, but that it was not the intention 
that on the happening of a default the de- 
cree-holder should be bound to execute the 
decree once and for all.** In Juneswar 
Das V. Mahabeer Singh (11), their Lord- 
ships of the Privy Council expressed a 
similar opinion. That was a suit to re- 
cover the amount of a hypothecation bond 
in which the borrower engaged to re-pay 
the amount with interest on a day named, 
with a condition that in the event of the 
hypothecated lands being sold in execution 
of a decree before the day fixed for re- 
payment the lender should be at liberty 
at once to sue for the recovery of the debt* 
It was contended that the plaintiffs* cause 
of action arose on the 18th of May 1865, 
when the lands pledged were sold in exe- 
cution and that the suit having been 
brought after six years from that date was 
time-barred. With reference to this con- 
tention their Lordships observed : “Their 
Lordships must not be supposed, in coming 
to this decision, to give any countenance to 
the argument of Mr. Arathoon that this 
would have been barred if the limitation of 
^six years under clause 16 had been appli- 
cable to it. They think upon the cons- 
truction of this bond there would be good 
reason for holding that the cause of action 
arose within six years of the oommenoo- 
raent of the suit.** Their Lordships thus 
held that limitation would begin to run 
from the date fixed for payment and that 
the cause of action arose, that is to say, 
the money became due on that date and 
not on the date on which the hypo- 
thecated property was sold in execution. 
It is true that their Lordships said 
that it was not necessary to decide the 
point in the view which they took of the 
period of limitation applicable to the case 
before them, but an expression of opinion 
by their Lordships is entitled to the great- 
est weight and ought to guide the Courts 
in this country. Considerable reliance 
was placed on behalf of the respondents on 
the cases of Sitab Ohand Nahar v. Hyder 
Malta (4) and Perumal Ayyan v. AlagirU 
sami Bhagavathar (5). In neither of 
those cases was there a clause in the bond 
similar to the one in this case which ex- 
pressly empowered the creditor to wait for 
the full term of the mortgage. Those 
oaseSi therefore, are, in my opinion, no 
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authority on the question before us. The 
decision of that question depends upon 
the true oonstruotion of the terms of the 
bond and the intention of the parties as 
gathered from the bond. I am of opinion 
that upon a true oonstruotion of the bond 
in this case the money secured by it be- 
came duo on the expiration of ten years 
from the date of the bond and that the 
claim is not barred by limitation. I would 
allow the appeal^ set aside the decree of 
the Court below and remand the case to 
that Court for trial on the merits. 

Tudball, J . — I concur with the learned 
Chief Justice that the present suit is 
barred by limitation. The matter to my 
mind is a simple one. Article 182 clearly 
applies and under that Article time began 
to run from the date on which the money 
became due. To find out the date on 
which the money became due one has to 
examine the conditions laid down in the 
bond. They are simple and run as 
follows : “ It is covenanted that we shall 
pay the said amount of principal within 
ten years, that is, we shall pay Es. 625 
annually, and we shall pay the interest on 
the said amount monthly at the rate of 8 
annas per month. If we fail to pay the 
interest aforesaid in any month or the 
principal in the stipulated period as speci- 
fied above, or no payment is made in a 
year, the mortgagee shall under all these 
oiroumatanoes be at liberty to realize the 
entire amount with the interest aforesaid 
in a lump sum through Court by means of 
a suit from the mortgaged and other 
moveable and immoveable property, and 
the persons of us, the executants. We or 
our heirs or representatives shall have no 
objection or excuse in any way.” Then 
comes a clause on which considerable stress 
has been laid on behalf of the appellants 
but which in my opinion is not of the 
slightest assistance to them. Correctly 
translated that clause runs as follows : — 
“If the mortgagee in his desire for interest 
does not bring a suit on any default of ours 
and we are unable to pay the money, the* 
interest shall continue up to the stipulated 
period of 10 years and also after that up 
to the date of realization.” It is an ad- 
mitted fact that the mortgagors failed to 
make any payments of interest within the 
first year after the execution of the deed, 
and no instalment of principal or interest 
has ever been paid. Under the terms of 
the bond immediately on the first default 
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occurring the mortgagor was clearly liable 
to pay the whole sum to the ^mortgagee. 
In other words, the money became due 
from the mortgagor to the mortgagee on 
the occasion of the first default. 1 fail to 
see how the last clause, which I have 
mentioned above, helps the appellants in 
any way. It seems to me that this clause 
was simply put into the document in order 
to make it quite clear that the interest 
should continue to run in spite of no suit 
being brought not only up to the expiry of 
the 10 years but also up to the date of 
realisation. It was simply put in to make 
it clear that interest would not cease to 
run after the expiry of 10 years. The 
mortgagee on the occurrence of, the first 
default was fully entitled to demand his 
money and the mortgagor could not have 
met him with the plea that bis demand 
was premature. There is no question of 
* waives*,’ for no waiver has been alleged, 
much less proved. Paragraph 3 of the 
plaint is practically a repudiation of any 
waiver. In my opinion under the clear 
terms of this bond the money “became 
due’* in the year 1890 and the present suit 
was many years beyond time. I would, 
therefore, dismiss the appeal. 

By the Court. — The order of the Court 
is that the aapeal be dismissed with costs, 
including in this Court fees on the higher 
scale. 

Appeal dismissed. 
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Chamieb, J. 

Raghubir and o^Aers-Plainbiffs-Ap- 
pellants 

v. 

Tulshi Ram and others — Defendants- 
Bespondents. 

Second Appeal No. 578 of 1914, decided 
on 16bh April 1916, from the decision of 
the Bub-J., Parrukhabad, dated 2nd Febru- 
ary 1914. 

U*P. Land Revenue Act (3 of 1901), 8s, 106 
110, 111 and 112—8$. 110, 111 and 112 are 
applicable to imperfect partition-^Therefore 
question of title though not raised becomes res 
judicata— P.C. (5 of 1908), S. 11. 

Ss. 110, 111, 112 of the Land Revenue Act do 
apply to imperfect partitions and, therefore, the 
rule to the efieot that a party to a partition 
proceeding who has had the opportunity of 
pleading a question of title and has hot availed 
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himself of that oppDrfcunity, cannot maintain a 
suit in the Civil Court for the relief which he 
might have claimed in the partition proceedings, 
does apply to proceedings taken for imperfect 
partition. 29 All. 604 Ref. and 1899 A.W.N. 190 
Dist, [P. 195, Col. 2.] 

B. N. Vyas — for Appellants. 

A. P. Dube—ior Respondents. 

Judgment. — This appeal arises out of a 
suit brought by the appellants for a de- 
olaration, that they are entitled to a one- 
sixth share in a certain patti. The prayer 
for relief is not worded in this way but 
this is the meaning of it. The lower Ap- 
pellate Court has declined to make such a 
declaration, but has made a declaration of 
another dhsoription intended to limit the 
rights of the respondents in a certain way. 
On the facts as found by the lower Appel- 
late Court the appellants are entitled to 
the share which they claimed and the 
only question is whether they are entitled 
to obtain a declaration to that effect in the 
Civil Court. It appears that in the kheivat 
of 1305 Fasli the plaintills were shown 
as entitled to a three-eighteenths share 
and the respondent Talshi Ram was shown 

entitled to an eight-eighteenths share. 
At the recent Settlement by some mistake 
a record was prepared showing that the 
appellants are entitled to no more than a 
one-sixteenth share while the respondent 
Tulshi Ram is shown as entitled to an 
eight-sixteenths share. Thus the appel- 
lants’ share has been reduced and the res- 
pondent Tulshi Ram’s share has been in- 
creased. The only defence with which I 
am concerned now is that the appellants 
might and ought to have put forward their 
claim in certain partition proceedings and 
as they did not do so, they are not entitled 
to maintain the present suit. It is a fact 
that partition proceedings were instituted 
to which the appellants were made partiest 
the usual proclamation was issued and a 
date was fixed by which those concerned 
were required te state their objections, if 
any, to the partition. The appellants had 
an opportunity of putting forward their 
objections, but did not do so. They ma*y 
have been misled by an order of another 
Revenue Court passed on an application 
for the correction of the khewat. That 
Court was not satisfied that the record 
was iucorreob and rejected the presont ap- 
pellants' application to have it altered, 
saying that their remedy lay in the Civil 
Court. The fact that another Rjveuue 


Court in another proceeding suggested that 
the appellants should proceed by v(ay of a 
suit in a Civil Court, did not relieve the 
appellants from the necessity of putting 
forward their claim in the partition pro- 
ceeding. It was contended in the lower Ap- 
pellate Court, and it has been contended 
before me, that the rule laid down in a 
number of oases in this Court, including that 
of Nathi \fal v. Tej Singh (1), to the effect 
that a party to a partition proceeding, who 
has had the opportunity of pleading a, 
question of title and has not availed him- 
self of that opportunity, cannot maintain 
a suit in the Civil Court for the relief 
which he mighfc have claimed in the parti- 
tion proceedings, does not apply to the 
case of an application for imperfect parti- 
tion. Reliance is placed on the decision 
of this Court in Aisha Begam v. Abdul- 
lah Khan (2). In that case Knox and 
Aikman, JJ., dealing with a plea similar 
to that put forward by the respondent 
Tulshi Ram in the present ease, said the 
answer to this plea is that while it is true 
that on an application for perfect partition 
a case may arise on which, under Seo^ 
tions 112 and 113 of the N.W. P. L^nd 
Revenue Act, there can be a decision 
which would have the effect of finally 
determining the oonfiioting claims, the 
same result cannot take place in a case 
of imperfect partition. In the case of an 
imperfect partition any objection, would, 
with reference to the last clause of Sec- 
tion 134 of tlie N.-W. P. Land Revenue 
Act, put the applicant for partition out of 
Court.” Wi expressing any opinion as 
to the oorreotnessof the oonstruetion placed 
in that case on the proviso to Section 134 
of the Act of 1873, I think it is sufficient 
to say that that proviso finds no place in 
the present Land Revenue Act (Local 
Act III of 1901). Section 106 of the pre- 
sent Act provides that the procedure pres- 
cribed in Chapter VII of the Act shall 
be followed in all partitions, whether 
perfect or imperfect, except where it is 
otherwise expressly declared. The sections 
with which we are concerned in the 
present case are Sections 110, 111 and 112. 
It is not declared that these sections do 
not apply to imperfect partitions. I must, 
therefore, hold that they do apply to 


(1) (1907) 29 All. 604«4 A.L.J. 578=1907 A, 
W.N. 190. 

(2) (1899) A.W N. 190. 
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imperfeofe paititions and fchafe the rule laid 
down by so many deoisions of this Court, 
with referenoe to objections which might 
have but have not been put forward in 
the partition proceedings, applies under 
the present Act to proceedings taken for 
imperfect partition as well as to proceed- 
ings taken for perfect partition. For these 
reasons I am of opinion that the first relief 
claimed by the appellants in the present 
suit cannot be granted to them by the 
Civil Court, I, therefore, dismiss this 
appeal with costs. 

Appeal dismiss^. 
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PlGGOTT AND CHAMIBR, JJ. 

Jwala Petshad Sahu — PlaintiflE-Ap- 
pellant 

v. 

Bigalram Mandwan — Dafendant-Res- 
pondent. 

Civil Revn. Appln. No. 1 of 1915, de- 
cided on 24th March 1915, from the decree 
of the Diet. J., G orakhpur, dated 4th 
September 1914. 

Civil P. C. (5 of 1908), O. 9, P. 8, O. 17, P. 2, 
andO. 11, P. %l-^PlainHff failing to produce 
account books ^Order not referring to docu~ 
ments disclosed in pleadings or affidavits 
dismissed for default ^Application lies to 
restore suit — Civil P. C. O. 11 , P. 21 . 

The plaintiff wsls required to produce some 
bo^ks of aocoaut on a fixed date but the order 
did not refer to auy documeuts ducloiod m 
pleading? or affidavits. Tlie plaintiff being 
absent on that day, the Court dismissed the 
suit. 

Held, that an applioxtion to restore the suit 
was maintaiaable as the order dismissing the 
suit was not under 0. 11, R. 21 but under O. 9, 
R. 8 and 0.17, R. 2. [P, 196 0. 2.] 

(b) Civil P. C. (5 of 1908), O. 11, jR. 21— R. 21 
requires that the documents must be referred to 
in pleadings or affidavits. 

A suit can bo dismissed under Order XI, Rule 
21, for Mlureto CDtnply with an order for dis- 
covery or inspection of documents only when 
the documents are referred to in the pleadings 
or affidavits. [P. 193. 0. 2.> 

Jkf. L, Agarwala-^lox Appellanij. 

Tej Bahadur Sapru and Parmeshivar 
Dayal for Is war Samn— for Respon- 
denti. 

Judjlmeat. — ^This is an application for 
revision of an order of the District Judge 
of Gorakhpur dismissing an appeal against 
an order . of the Additional Munsif of 
Daoria disallowing an applioation for resto< 


ration of a case which had been* dismissed. 
It appears that the plaintiff was required 
by the Court to produce some books ol 
account. He failed to comply with the 
order of the Court and on March the 
23rd, 1914, the date ultimately fixed for 
the production of the accountSy he was 
absent. The Munsif recorded an order 
which concluded as follows : the 

plaintiff is absent, order — the suit is dis- 
missed with costs. The defendant shall 
get bis costs from the plaintiff.” It sdems 
to us that there can be no doubt that the 
Munsif was acting under Order XVII, 
Rule 2, read with Order IX, Rule 8, Civil 
Procedure Code, and that he dismissed^he 
suit because the plaintiff did not appear 
when the suit was called on for hearing 
and not because the plaintiff had failed to 
produce his books. The plaintiff applied 
for restoration of the case under Order 
IX, Rule 9, Civil Procedure Code. The 
Munsif dismissed the applioation, because 
in his opinion the suit had been dismissed 
under Order XT, Rule 21, therefore, no 
applioation for restoration was maintain- 
able, and also because the plaintiff had 
failed to satisfy him that he had sufiboient 
cause for his non-appearance. The plain- 
tiff then appealed to the District Judge, 
who dismissed the appeal saying . “The 
applioation was rightly rejected because 
the suit had been dismissed uader the 
provisions of Order il, Rule 21, of the 
Code of Oivil Procedure.” It seems to us 
that both the District Judge and the 
Munsif were under a misconception when 
they said that the suit had been dismissed 
under Order XI, Rule 21. It is not a case 
of a party having failed to comply with an 
order for discovery or inspection of docu- 
ments, for such an order could only refer 
to documents the existence of which was 
referred to in the pleadings or affidavits. 
The result is that through a misconcep- 
tion the District Judge has failed to con- 
sider whether the plaintiff was entitled to 
present an applioation for restoration of 
the case. It is clear that the learned 
Judge was of opinion that if the plaintiff 
objected to the order dismissing his suit, 
be should have appealed under Order 
XLIII, Rule 1 (/). In short, the District 
Judge has, through a misconception, failed 
to exercise his jurisdiotion. He ought to 
have heard the appeal on the merits* We 
allow this application, set aside the order 
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of the District Judg^ and direct that the 
record be returned to him in order that 
he may dispose of the plaintiff s appeal 
accordinu to law. Costs of this applica- 
tion will be costs in the cause. 

Application allotted. 
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Ohamibr and Piogott, JJ. 
•Mahamj Ifarain Sheopuri and another 
— Defendants-Appellants 
V. 

Shahsi ^ Shekhares hwar Roy — Plain- 
tiff-Respondent. 

First Appeal No. 135 of 1914, decided 
on 8th March 1915, from an order of the 
Dist. J., Benares. 

(a) specific Relief Act (1 of 1872), S. IZSuit 
for declaration of being an Honorary Secretary 
—Burden is on plaintiff to show that suit is for 
legal right under S. 42, 

Where the plaintiff sues for a deolaration 
that he is the Honorary Secretary to an associa- 
tion and that a resolution passed at a meeting 
of the association dismissing him from the 
secretaryship is null and void : 

Held, that he is bound to satisfy the Court 
that the suit is one concerning the right to an 
office within the meaning of Section 9 of the 
Civil Procedure Code, and also that what ho is 
enforcing in the suit is hia right to a certain 
'legal character* within the meaning of Section 
42 of the Specific Relief Act. [P. 197, 0. 2.] 

(b) Civil P. C. 15 o/ 1908), S, ^—Qlaim for 
Honorary Secretaryship where services volun- 
tary and gratuitous IS not one for office. 

Where the plaintiff’s services to an associa- 
tion are voluntary and gratuitous and where 
there is no question of any contract between 
him and its doaM of Trustees, the Civil Court 
has no jurisdiction to entertain the suit. 

[P. 197, C. 2.] 

S, 0. Ohovoihri and 8, 0. Bmerjee — 
for Appellant. 

A.. E, RyveSf Harmdra Krishna 
Maker ji and A. 0. Mitra—iox Respon- 
dent. 

Judgment — ^In this ctsa the plaintiff, 
Baja Sashi Sakareshwar Roy, Rti Baha- 
dur, describes himself as the Chief Secre- 
tary of the Bjtrd of Trustees, otherwise 
known as the Pratinidhi Stbht, of an 
Association known as the Sri Bharat 
Daarma Mahamandal, registered under 
Act XXI of 1860. He complains in effect 
that the two defendants, who are members 
oftnesimj Association, are s^ekini tj 


remove him from the post of Chief Secre- 
tary and have endeavoured to do so by 
measures contrary to the rules of the As- 
sociation itself. He asks for a deolaration, 
that a circular convening a meeting to be 
held on;May l^th, 1912, was invalid 
and inoperative under the rules 
or constitution of the said Sri Bharat 
Dharma Mabamandal,” and that the meet- 
ing held in consequence of this notice 
and the resolutions passed at the said 
meeting are “ null and void.” 

The first Court held that the dispute 
was not one cognizable by the Civil 
Oouits and that the plaintiff had na locus 
standi under S. 42 of the Specific Belief 
Act to ask for a deolaration ; it dismissed 
the suit accordingly. The learned District 
Judge in appeal has reversed this finding 
and remanded the suit for trial on the 
merits. The appeal before us is by the de- 
fendants against this order of remand. 

I think the first Court was substantially 
right and that the learned District Judge 
has taken too narrow a view of the ques- 
tion in issue. In order to succeed, the 
plaintiff has to satisfy the Court both that 
the suit is one concerning the right to an 
office, within the meaning of Section 9 of 
the Code of Civil Procedure, and also that 
what he is enforcing in this suit is his 
right to a certain “legal character” within 
the moaning of S. 42 of the Specific Belief 
Act (No. 1 of 1877j. Of the reported oases 
to which we were referred in argument, 
the one mDst nearly in point is that of 
Ohannu Dat Vyas v. Babu Mandan (1). 
It may be that the fact that a plaintiff is 
claiming some position to which no remu- 
neration attaches is not always decisive ; 
but in the present case I think it is so. If 
the plaintiff w^re the paid Secretary of 
the Board of Trustees he would have 
certain rights founded upon contract, and 
he could claim the enforcement of the 
rules of the Society or Association as they 
existed at the time of hia appointment, in 
80 far as those rules formed part of the 
essential conditions subject to which he 
accepted his employment. As a matter of 
fact the plaintiff’s services are voluntary 
and gratuitous; there is no question of any 
contract between him and the Board of 
Trustees, The latter have a perfeot right 
to entrust the duties of Honorary Sacce- 
fcary to their body to such person or per- 


(1) (1910) 6 I.C, 223a32 All. 327, 
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sons, willing to undertake the same, as 
they may from time to time approve. It 
would be idle for the Civil Courts to enter 
upon an investigation of the rules of this 
particular Association governing the ap- 
pointment of Honorary Secretaries, when 
those rules themselves could be altered at 
any moment by the Board of Trustees, 
and there is no enforceable cont’aotin ex- 
istence which could bind the Trustees to 
abide by the rules in existence at the time 
of the plaintiff’s appointment in their 
subsequent dealings with him. That this is 
no merely conjectural argument is suffici- 
ently shown by the fact that, at the hear- 
ing of this appeal, we have been handed 
two different seta of rules, the appellant 
putting in a book dated “January 1911’" 
and the respondents one of 1913. The 
point really lies in a nutshell. The plaintiff 
either does or does not possess the confi- 
dence and support of a majority of the 
Board of Trustees, In the former case no 
such machinations as are alleged in the 
plaint could prevent the said Board from 
continuing to use his services as their 
Honorary Secretary, in the latter case no 
decree which any Civil Court could pass 
on a suit like the present could prevent 
the Board of Trustees from dispensing 
with the plaintiff’s services and employing 
some one else. 

I would set aside the order of the lower 
Appellate Court and restore the decree of 
the Court of first instance dismissing this 
suit. 

Chamier, J. — I agre( . 

By the Court- — The order and decree 
of the lower Appellate Court are set aside 
and the decree of the Court of first instance 
dismissing the suit is restored. The de- 
fendants will get their costs in all Courts. 

Appeal allowed. 
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FULL BENCH. 

Knox, Rapique and Piggott, JJ. * 
In the matter of Maharaj Someshar DuU 

Civil Miso. Appeal No. 630 of 1914, 
decided on 9th February 1915, on refer- 
ence by the Board of Revenue. 

Stamp Act (2 of 1839), S. i-Gift deed and 
matntenance deed executed by two brothets 
reciprocally form one transaction and come 
under S. 4, 

Where the two brothexg 2' and S, to settle a 
dispute betweeii them, executed two iustrumeuts, 


Mababaj SoHBSHAn l)an 191 $ 

one a deed of gift whereby T conveyed all bit 
property to S and another by which S undertook 
to maintain T during his life. [P, 199, C. 1.] 

Held, that the two instruments together were 
one transaction within the meaning of the word 

settlement ” in section 4 of the Stamp Act and 
were chargeable with the stamp duty m accord- 
ance with that section. [P. 199, C. l.J 

Ryves — for the Crown. 

Judgmeat — On the 15fch of May 1914 
two brothers, Tirbhuwan Dat Sukul and 
Maharaj Someshar Dut Sukul, executed 
each of them a document. The deed of 
gift executed by Tirbhuwan Dat Sukul 
has been endorsed by us as Exhibit A and 
the deed executed by Maharaj Someshar 
Dut Sukul has been marked as Jlxhibit B 
and will be alluded to in the course of this 
judgment in those terms. 

Deed A is said to heir a stamp of 
Ra. 1,125. Deed B bears a stamp of 
Rs. 10. When the two documents were 
taken to the Registration Office, deed B 
was impounded and on its coming before 
the Deputy Commissioner, Sitapur, that 
officer cam) to the conclusion that the 
stamp required was a stamp of Rs. 360. 
He also considered that a penalty of 
Rs. 700 should be paid by Maharaj Some- 
shar Dut. Someshar Dut appealed from 
the decision of the Deputy Commissioner 
to the Board of Revenue. 

The Board of Revenue were unable to 
come to any conclusion as to what was the 
right and proper stamp to impose and have 
referred 'the matter to this Court under 
section 57 of the Indian Stamp Act. 

We have had both deeds read to us and 
we have had the assistance of the learned 
Government Advocate in considering the 
matter. Deed B is very inartistioally drawn 
up, the language in which it is expressed is 
of such a dubious kind that it has not been 
easy to come to a decision on the question 
referred. 

Briefly stated the case is as follows : — * 
Tirbhuwan Dut Sukul in consideration of 
love and affection and the promise to be 
maintained by his brother executed a deed 
of gift over his immoveable and moveable 
property. It is this deed which has been 
stamped with a stamp of rupees 1,125. 
Maharaj Someshar Dut Sukul, as said 
above on the same date, executed deed B. 
In that deed he promises that during thb 
life-time of Pandit Tinbhiawan Dut he will 
pay whatever expenses may be required on 
account of food, couveyaaoe, travelling for 
pilgritaage. chanty, clothing, etc., pro/idad 
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that Tirbhuwan Dut lives permanently in 
the ancestral house or in the house Ip 
which he may with his consent put him 
up and that have no concern with the 
quarrelsome persons who created disunion 
between Pandit Tirbhuwan Dut and 
himself. 

There is a further clause which lays 
down the maximum amount per mensem 
which Tirbhuwan Dut may expend for 
charity and railway journey, etc. Up to 
this maximum Maharaj Someshar Dut 
Sukul agrees to pay. There is also a 
clause regarding money required for 
expenses ’* and how that is to bo assessed, 
no definite sum is given. Certain pro- 
perty which is detailed in the deed is 
hypothecated and the deed says that that 
property will be responsible for the expen- 
ses of Pandit Tirbhuwan Dut wherever 
and to whomsoever it is transferred. The 
property scheduled differs, save and except 
one house, from the property scheduled in 
deed A. 

We have tried to see whether deed B 
can come within any of the deeds set out in 
Schedule I of the Indian Stamp Act, but 
we cannot find any Article which exactly 
covers the deed. 

Looking broadly to the two documents 
we are satisfied that the deed B is one 
which comes within Section 4 of the Indian 
Stamp Act. The transaction before the 
parties may fairly be said to come within 
the word “ settlement.” The two instru- 
ments were intended by the parties to be 
employed in completing this one transac- 
tion and the principal instrument as deter- 
mined by the parties has been stamped 
and more than sufficiently stamped. 

Deed B has in our opinion been properly 
stamped and more than sufficiently stamped 
in accordance with the provisions of Section 
4 of the Act. 

We have not overlooked the fact that in 
dealing with an Act of this kind we have 
to construe the Act in favour of the subject. 

Let a copy of this our judgment be sent 
to the Chief Controlling Revenue Autho- 
rity i.e., to the Board of Revenue, as our 
opinion on the matter referred to us. 

Reference answered. 
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Chamier and Piggott, JJ. 

Utma Kuar — Applicant- Appellant 

V. 

Bhagwanta Kmr — Opposite Party- 

Respondent. 

First Appeal No. 22 of 1915, decided on 
10th May 1915, from an order of the Diet. 
J., Azamgarh, dated 7th November 1914. 

Ouardians and Wards Act (8 of 1890), Ss. 12 
and Proceedings of appointment of guard* 
tan of person not complete unless possession 
delivered — Court competent to take action under 
S. 12. 

Where a person has been appointed guardian 
of the person of a minor, the proceedings cannot 
be regarded as complete until the guardian has 
obtained effective possession of the person of the 
ward. If the guardian is not in such possession, 
the Court should take action under S. 12 of the 
Guardians and Wards Act (VIII of 1890) to place 
the minor In his possession. [Oase-law referred.] 

[P. 200. C. 2.] 

Sital Prasad Qhose—ior Appellant. 

Hamilton — tor Respondent. 

Judgment — This is an appeal by a 
guardian lawfully appointed under the 
Guardians and Wards Act, VIII of 1890. 
The facts are peculiar. Mmammat Utma 
Kuar applied to the District Judge of 
Azamgarh to be appointed guardian of 
the person and property of her minor 
daughter, Chandra Kuar. She stated in 
her application that the minor had been 
removed from her care and custody by her 
married daughter, Musammat Bhagwanta 
Kuar, sister of the said minor ; but she 
did not ask the Court to take action under 
S. 12 of Act VIII of 1890. Notice was 
issued to Musammat Bhagwanta Kuar, 
and certain matters having been inquired 
into by the Court, an order was passed 
on the 26th of August 1914 appointing 
Mussammat Utma Kuar guardian of the 
person of her minor daughter, and a formal 
certificate of guardianship was issued to 
her dated Slat August 1914. On ISth Sep- 
tember 1914 Musammat Utma Kuar pre- 
sented an application to the Court, alleging 
that she was still unable to obtain posses- 
sion of the person of the minor and asking 
the Court to take steps to cause the minor 
to be plaoed in her ohage. This applioation 
was rejected by the learned District Judge, 
on the ground that he had no jurisdiction 
to take any action in the matter under the 
provisions of Act VIII of 1890 and that 
Mwarnmat Utma Kuar’s only remedy was 
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by way of a regular suit. According to the 
principles laid down by this Court in 
Sham Lai v. Bindo (1)» with which we 
entirely concur, no regular suit for the 
put pose suggested could have been 
brought^ We are satisfied that the minor 
Chandra Euar became a ward of the Court 
from the date of the order appointing 
Musammat XJtma Kuar to be her guardian 
and on general principles the District 
Judge became thereby empowered to 
enforce, for the benefit of the minor, all 
the provisions contained in the Guardians 
and Wards Act, VIII of 1890. One of 
these provisions is to be found in Section 
24, which lays down that a guardian of 
the person of a ward is charged with the 
custody of the ward and must look to his 
(or her) support, health and education. 
Musammat Utma Kuar was asking the 
Court to assist her to perform the duties 
imposed upon her by the section above 
quoted, and we are quite satisfied, on 
general principles alone, that she was 
entitled to the assistance of the Court. The 
matter has been argued before us on various 
technical grounds. An objection has been 
taken on behalf of the respondent that the 
order of the District Judge, whether right 
or wrong, is one against which no appeal 
lies under the i/rovisious of Section 47 of 
Act VIII of 1890. It has also been argued 
that whatever powers the Court possesses 
by way of controlling the possession of 
the person of a minor ward, its jurisdiction 
is limited by Sections 12 and 25 of the Act 
itself. Neither of these sections, it has 
been contended, applies to the present 
case. Over the question whether an 
appeal lies or not we are disposed to pass 
lightly. If we are satisfied that the learn- 
ed District Judge has in fact rejected the 
application of Musammat Utma Euar 
upon wrong grounds, then he has refused 
to exercise jurisdiction in a matter in 
\^hich it was incumbent upon him to 
exercise such jurisdiction. If we cannot 
interfere by way of appeal, we can intei;- 
fere by way of revision, as laid down by 
Section 48 of Act VIII of 1890. With 
regard to Sections 12 and 25 of the 
said Act, we think it possible that 
either or both of these sections might be 
applied. On the whole, if the matter is 
to be dealt with as a technical question 

(1) (1904) 26 AU, 594^x1 A.LJ, 266 a 1904 

A.W.N. 135. 


with reference strictly to the wmc^ing of Act 
VIII of 1890, the preferable view seems to 
us to be that the Court below could have 
taken action, and was bound to take action, 
under Section 12 of the Act. In view of the 
provisions of Section 24 of the Act to which 
we have already referred, the appointment 
of Musammat Utma Kuar to the guardian- 
ship of the person of this minor ward could 
not be regarded as complete until she had 
obtained effective possession of the person 
of the ward, so as to enable her to discharge 
the duties laid upon her by that section. It 
is quite true that Section 12 of the Act pro- 
vides for the temporary custody of a minor 
in the interim between application being 
made to the Court and the final conclusion 
of the necessary proceedings for the appoint- 
ment of a guardian of the person of the 
minor, but as we have already pointed out 
those proceedings are really not complete 
until the guardian of the ward has obtained 
the custody of the minor. We think, there- 
fore, that it was still open to the Court be- 
low to take action under section 12 of the 
Act. An alternative view would be for the 
Court to proceed on the assumption that 
what ought to :have been done had been 
done, and that the custody of the minor had 
technically been made over to the lawfully 
appointed guardian from the date of such 
appointment, in this view the provisions of 
Section 25 would apply. From any point 
of view we are satisfied that the Court be- 
low was wrong and its order cannot be sus- 
tained. We set it aside and remand the 
case to the Court below with directions to 
re-admit the same to the file of pending 
applications and dispose of it according to 
law. Costs of this appeal will be costs in 
the cause and can be dealt with by the 
Court below when finally disposing of the 
matter. 

Case remanded. 
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Riohabds, C, J. and Piggott, J. 

Bhai^at Iniu and o^A 0 ^•s— -PlaiQliiEfs- 
Appellants 

V. 

Gobardhan Dai aid others — DjfendaniiS- 
Respondents. 

Pirqtj Anpeal No. 279 of 1913, deoided 
on 176h lVf»roH 1915, from <iha daoroo of 
theSub-J., Bareilly, dated lat May 1913, 

( 9 .) Transfer of Property Act tiof 1882), S. 
60 — Attachment of equity of tddempt ion after 
comcromise decree on mortqaqe was htssed^ 
Auction i^urchaser has to pay decretal amount 
for redemption e 

H executed a mort^aofe In favour of Ct In 189S. 

B had a decree against; H in execution ot which 
he attached the equity of redemption of H in 
that mortgage in 1007 and purchi'icd it himself 
in 1911. In the m^antimi a suit had been brought 
under the foot of the mortgage of 1808 and a 
oompTomiae dacrei was passed m I9l0 .* 

Held, that in a redemption suit brought by B 
against G. the former was bound to pay tb^ 
amount decreel in favour of the mortgagee 
under the decree of 1910 and that the attachment 
of the equity of redemption in 1907 had no 
effect in determining the amount which B had 
to pay to the mortgagee at the time of the 
redemption, [P, 203, C, 1,] 

(b) Civil P. C. (5 of 1908), O. 21, R. 46 
(semble) Attachment does not create an estate 
— It merely puts it in custody of Court, 

Sentble: — An attachment of a property does 
not confer an estate. It merely operates to 
keep the property in the custody rf the law 
until such time as a sale can be bad to satisfy 
the decree by virtue of which the attachment 
is issued. [P. 2 O 3 , C. 1.] 

S.Co Banerji — for Appellaofefl. 

L. M. Banerji — for Respondents, - 

Judgment. — This appeal arises out of 
a suit in which the plaintiffs claimed to 
redeem a mortgage, dated the 18bh of 
July 1898, and made by Hakim Wilayet 
AH in favour of one Maharaj Gjbardhan 
DaSi the principal amount borrowed being 
the sum of Ba. 6,000. There is no disoute . 
between the parties that the plaintiffs are 
entitled to redeem the mortgage. The 
contest is that the plaintiffs say that they 
are entitled to redeem upon payment of 
the principal sum of Bs. 6,000, whilst on 
the other hand the defendants say that 
the amount due upon their mortgage has 
been duly and ffnally ascertained by a 
decree of this Court dated the 1st of August 
1910. This decree ascertains tbe.amount 
1915— A. 26 


due for principal, interest and costs at the 
sum of Bs. 20,270*11*0 with future interest 
at I per cent, per mensem. The defen* 
dants contend that the plaintiffs cannot 
redeem without paying this sum. The 
Court below has deoided in favour of the 
defendants. 

The facts are a little oomplioated, but 
may nevertheless be shortly stated. The 
plaintiffs had another mortgage against 
Hakim Wilayet Ali affecting other pro- 
perty than that now in suit. They sued 
on foot of this mortgage .obtained a decree, 
sold the property and having exhausted 
their rights against the mortgage security, 
they appIiVd for a decree under Section 
90 of the Transfer of Property Act, so as 
to enable them to follow the other pro- 
perty of the judgment debtor for the 
purpose of realising a large sum still un- 
paid. This decree they duly obtained, 
and in execution thereof they attached the 
property which it is now 3')ugbt to redeem; 
and later on, on the 21st of March 1911 
and the 2l8t of August 1911, purchased 
it themselves. We may mention that the 
attachment was made on the 12feh of 
Novombbr 1907, although the actual sale 
did not tike place until the dates just 
mentioned. In the meantime a suit on 
foot of the mortgage, which it is now 
sought to redeem, was instituted in Feb- 
ruary 1909. It is now necessary for a 
moment to refer to the particular nature 
of the mortgage. On the face of it, it is a 
poBSeflsOiy mortgage. It expressly provi- 
des that the possession should go against 
interest, that the mortgagee should rot 
be accountable for rents and profits, and 
on the other hand the mortgagor should 
not be liable for interest. Simultaneously, 
however, two other documents, namely a 
patta and a kabuliatp were executed and re- 
gistered. These documents provided that 
the mortgagor should remain in possession 
as tenant to the mortgagee, paying a 
yearly rent which in fact was equal to 12 
per cent, per annum simple interest on the 
principal sum of Es. 6 ,000. The mort- 
gage was recited and there was a provision 
that rent in arrear should bear interest at 
the rate of 1 per cent, per mensem. In the 
plaint the mortgagee set forth that the 
mortgagors had only paid li years’ interest, 
and aooordingly they claimed that the full 
principal sum was due together with com- 
pound interest at the rate of 12 per cent. 
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per annum after giving credit for the 
years in which the rent was paid. The 
defence was that there was no liability in 
respect of interest, that the mortgagee 
could only sue for reot under the leasOf 
and that this rent was in no way a charge 
on the property, that rent could only be 
recovered in the Revenue Court, and that 
consequently the plaintiff was only enti- 
tled to sell the property to realise the 
principal sum of Rs. 6,000. The mortga- 
gees on the other hand urged the Court to 
hold that the mortgage, and kabuliat 
all represented a siagle transaction and 
that the true intention was that, if the 
rent was not paid, it should be a charge on 
the property realisable by sale in an ordi- 
nary mortgage suit. In short, the conten- 
tion was that the transaction should be 
regarded as a simple mortgage with inter- 
est at 12 per cent, per annum. The Court 
of first instance decided in favour of the 
defendants and held that the plaintiffs 
were only entitled to the principal money 
secured. The plaintiffs appealed, again 
urging that on the proper construction of 
the three documents they were entitled to 
realise the interest as well as the princi- 
pal. The appeal was compromised on the 
1st of August 1910. The plaintiffs were 
given a decree for the amount we have 
already mentioned, which was practically 
all they claimed. It is said that some 
small sums, amounting to a few hundred 
rupees, were given up in respect of costs, 
but in all other respects the plaintiffs’ 
appeal succeeded as the result of the so- 
called compromise. The appellants here 
contend that, as against them, this com- 
promise deof'ee must be deemed fraudu- 
lent and collusive. We shall assume for 
a moment (without deciding) that the 
appellants have a right to challenge the 
validity of this decree on the ground that 
it was fraudulent. Our attention has not 
been called to any direct evidence of 
fraud. So far as we can see, Hakim 
Wilayat Ali Khan fought the case as best 
he could at least up to the time of the 
compromise "decree. The plaintiffs say 
that the very fact that he made this com- 
promise decree, which was tantamount to 
confessing judgment, at a time when he 
knew that they were creditors for a large 
amount, on the face of it stamps the trans- 
action as a fraud as against them. No 
doubt a good deal might be said for this 


proposition, if it was absolutely clear that 
Hakim Wilayat Ali Khan could have suc- 
ceeded in having the appeal of the mort- 
gagees dismissed, and that he and his ad- 
visers knew that they had only to prose- 
cute the appeal to attain this result. If 
we were now called upon to decide bet- 
ween the mortgagor and mortgagee, we 
should hold that the mortgagee was only 
entitled to sell the property to realise the 
principal sum of Rs. 6.000, but wo think 
that at the time a formidable argument 
could have been put forward in respect of 
the mortgagees* contention that they were 
entitled to interest as well as principal, 
based upon the decision of this Court in 
First Appeal No. 98 of 1907, jadgment in 
which case was delivered on the 22Qd of 
December 1908. Th\t was a case rather 
the converse of the present. There had 
been a mortgage, on the face of it usufruc- 
tuary. Simultaneously a lease was made 
to the mortgagor at a rent equivalent to 6 
per cent, per annum on the principal 
money (admittedly far below the actual 
profits of the property). The mortgagor 
made default in payment of rent and was 
ejected. Thereupon the mortgagee went 
into possession and remained in possession 
taking all the rents and profits. In a suit 
for redemption the mortgagor contended 
that, inasmuch as the mortgagee had re- 
ceived profits which it was never intended 
that he should receive, he ought to give 
an account of so much of the profits as 
were in excess of the stipulated rent as 
against the mortgage-debt. The mort- 
gagee, on the other hand, contended that 
he was entitled to rely on the terms of the 
mortgage-deed which exoressly stated that 
possession was to go against interest and 
that he was not to bo accountable for 
profits. A Bench of this Court decided 
in favour of the plaintiffs holding that 
the mortgagee was bound to give an 
account of the excess of profits. We 
merely mention this case as showing 
that it might very reasonably have 
been argued that the principle would equ- 
ally apply to the case where the mortgagor 
remained in possession of the mortgaged 
property without paying the rent which he 
had covenanted to pay. We mean by 
this that the fact that the mortgagor 
allowed a decree to be made against him 
for the alleged interest as well as the 
principal does not necessarily mean that it 
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was a fraudulent! transaction. It is con- 
sistent with his admitting a debt which he 
believed that he was liable for and against 
which there was no use fighting (paper 
torn) was before the mortgagee’s legal 
rights he evidently thought he could 
recover the interest when he left the 
mortgagor in possession without paying 
rent. In our opinion, if it was necessary 
for the appellants in order to sustain their 
present contention to show that the com- 
promise decree was fraudulent, they have 
failed to do so. 

We have already mentioned that the 
plaintififs-appellants purchased the present 
property on the 2l8t of March 1911 and 
the 21st of August of the same year. If 
they are in the same position as any 
ordinary auction-purchaser who had 
attended and purchased at the auction 
sale, then it would seem that they are 
bound by the decree which was binding 
between the mortgagors and the mort- 
gagees. In other words, they are only 
entitled to redeem the property upon 
payment of the amount ascertained to 
be due by the decree of the 1st of 
August 1910. 

The appellants, however, contend 
that by virtue of their attachment, dated 
the 12th of November 1907, they were 
entitled under Section 91 of the Transfer 
of Property Act to redeem the mortgage. 
That section provides that certain persons, 
and amongst others a judgment'Creditor of 
the mortgagor who has obtained execution 
by attachment of a mortgagor’s interest in 
the propoity, are entitled to redeem or 
institute a suit for redemption of the 
mortgaged property. The answer to this 
contention is that the plaintiffs at the 
time they instituted the present suit had 
long ceased to occupy the position of 
“ creditors attaching the mortgagor s 
interest” in the property. The property 
had been sold in pursuance of the attach- 
ment and they themselves became the 
purchasers of the equity of redemption, 
and stood m his shoes. Attachment 
does not confer an estate. It merely oper- 
ates to keep the property in the custody 
of the law until such time as a sale can be 
had to satisfy the decree (or decrees) by 
virtue of which the attachment issued. It 
seems to us, therefore, that the plaintiffs 
by purchasing the equity of redemption 
pould place themselves in no higher fiosi- 


tion than if that property bad been pur- 
chased by a third party, and that the mere 
fact that at some time prior to tbe sale 
they had got an attachment of tbe mort- 
gager’s properts’, gave them no right at 
the time they instituted the present suit. 

In this view we think that the decree of 
the Court below is correct and ought to bo 
affirmed. We may point out that we do 
not affirm the finding upon which the 
decision in the Court below proceeds. We 
may also point out that the decision of 
this Court in First Appeal No. 98 of 1907 
was reversed by their Lordships of the 
Privy Conncil in the case of Abdulla 
Khan v. Basharat Hussain (1). Wo 
dismiss the appeal with costs. We extend 
the time for payment to three months 
from this date. Appeal dismissed. 

(1) (1913) 17 I.C. 737-3r' All. 48 = 40 I.A. Sl 
(P.C.) 
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Panna Lc/Z— Dofendant-Appellant 

V. 

Rameshar Sahai — Plaintiff-R-spon*- 
dent. 

Second Appeal No. 1000 of 1913, decid- 
ed on 17 th April 1915, from the decision 
of the Addl. Sub*J., Moradabad, dated 
21st July, 1913. 

(a) Adverse possession — Assertion of adverse 
title by mortgagee as such does not extinguish 
right of redemption— Mortgagor and mortgagee. 

A mortgagor’s right to redeem subsists until it 
has been extinguished by act of parties or order 
of a Court, Act of parties means act of parties 
to the mortgage transaction. No assertion of 
adverse title on the part of a mortgagee during 
the continuance of a mortgage can set time 
running against the mortgagor so as to deprive 
the latter of his right to redeem within a period' 
of sixty years, [P. 206, C. 1 & 2.] 

(b) Limitation Act (9 of 1908), Arts. 134 and 
1^— Mortgagee' s vendee's title is not adverse 
from date of sale — Redemption suit ties within 
60 years. 

If a mortgagee sells the mortgaged property 
out and out to a third person, the possession of 
the vendee does not become adverse against the 
owner of the equity of redemption from the date 
of the sale, and a suit for redemption would lie 
under Article 148 of the Limitation Act. 

[P. 205, G. 1 & 2.) 

S, C. Banerji and Gokul Prasad— for' 
Appellant. 

Sunder Lai and Gulzari Lai — for Res- 
pondent. 

Judicpent.^^l have stated the facts of 
this case at some length in my remand 
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order of Jaly the 3rd| 1914. The finding 
of the lower Appellate Court on the re- 
manded issue puts it beyond question that 
the plaintiff is the suooessor-in-interest of 
the 'original mortgagor. The essential facts 
may, therefore, be recapitulated. On the 
24th January 1867 the predeoeasor-in- 
title of the present plaintiff mortgaged by 
conditional sale a house in the town of 
Ohandausi to one Hazari Lai and put him 
in possession. On June the 15tih, 1873, 
Hazari Lai sold this shop to Panna Lai, the 
defendant-appellant. There had been no 
foreclosure of the mortgage by conditional 
Bale. In the deed of June the Stib, 1873, 
Hazari Lai recited that the shop in ques- 
tion had come into his possession under 
a mortgage by oonditional sale, but that 
he was now in possession as a full owner. 
He did not say that he had foreclosed the 
mortgage. He undoubtedly purported to sell 
the shop itself and not any mortgagee 
rights in respect of the same. The lower 
Appellate Court has found that the vendee, 
Panna Lai, did not in fact believe that his 
vendor had power to oonvey an absolute 
interest in the shop. 

1 must pause to note that this finding is 
challenged in argument on behalf of the 
appellant. It is contended that it was not 
fairly open to the lower Appellate Court 
to arrive at this finding. The learned 
Subordinate Judge held that the very 
recital in the sale-deed of 1873 was oalcu. 
lated to put the vendee on his guard, that 
the vendee made no sort or kind of inquiry 
but went into the transaction with eyes 
shut. He has, however, gone further than 
this. Relying partly on the wording of 
the document and partly on certain facts 
and circumstances regarding the location of 
the shop, residence of the parties and so 
on, and partly on certain oral evidence, he 
has come to the conclusion that, when the 
vendee chose to accept his vendor’s asser- 
tion that he was in full proprietary pos- 
session of the shop, he had good reason 
(or believiug that this assertion was not 
true, and did not in fact believe it to be 
true. Sitting as a Court of second appeal, 
1 am not prepared to hold that the lower 
Appellate Court had not before it materials 
on which it was entitled to arrive at the 
above finding* 

If this finding cannot be disturbed, it 
seems to me that, according to a long 
Ootjirse of decisions in this Court, this suit 
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for redemption must succeed and lb e plea 
of limitation set up by the defendant-ap- 
pellant must be overruled. I refer to 
Bhagwan Sahai v. Bhagwan Dtn (1), 
Kampta Prasad v. Bakar Ali (2) and 
Husaini Khanam v. Husain^ Khan (3). 
It has been contended on behalf of the 
appellant that these decisions are incon- 
sistent with later opinion in this Court it- 
self. On this point reference is made to 
the case of Behafi Lai v. Muhammad 
Muttaki (4). I have also been referred to 
a ease decided elsewhere by one of the 
learned Judges of this Court, namely, PaZ 
Singh v. Gur Prasad (5), and it ban been 
contended that the same learned Judge 
has recently re-affirmed the view taken by 
him in Oudh in an unreported decision in 
Second Appeal No. 547 of 1914 pronoun- 
ced by him on March 11, 1915. Further, 
I have been asked to consider that the 
current of decisions of this Court with re- 
gard to the application of Article 134 of 
the first Schedule to the Limitation Act 
(IX of 1908) is inconsistent with the 
opinions pronounced by other High 
Courts. There would certainly appear to 
be a clear consensus of opinion to the 
contrary in the Bombay High Court, re- 
ference being made to Baiva Khan Daud 
Khan v. Bhiki Sabza (6), Yesu Eamji 
Kalnath v. Balkrishna Lakshman (7), 
Pandu V. Vithu (8) and JRamchandra v. 
Sheikh Mohidin (9). Other cases to 
wbioh I have been referred in argument 
may be found reported as Bam Kanai 
Qhosh V. Raja Sri Sri Hart Narayan, 
Singh Deo Bahadur (10) and Ghetto^ 
kulam Prasanna Venkatachala Beddiar 

V. Collector of Trichinopoly (H ). Finally 
it was suggested that the latest decision of 
this Court relied upon on behalf of the 
plaintiff-respondent, namely, that in 
Husaini Khanam v. Husain Khan (3), 
proceeds upon a view as to the effect of a 
mortgage by a trustee or a mortgagee 
amounting to a ’ ’purchase’* within the 

r 7l) 11886] 9 All. 97 = 1886 A W.N. 303. 

[1881] A.w.N> m. 

(8) [i907J 29 All. 471=4 A.L.J. 875=1907 A. 

W. N. 131. 

( 4 ) [1898] 20 All. 482*1898 A.W.N. 123. 

(5) [1909J 2 I.C. 260-12 0.0. 84. 

(6) [18851 9 Bom. 475. 

(7) [1891] 16 Bom. 583. 

(8) [1886] 19 Bom. 140. 

(9) [1899] 28 Bom. 614. 

(10) [190o] 2 C. li. 646. 

(IL) 1914 Mad. 703-24 I.C. 369, 
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m6aoiDg of Article 134 of the first 
Schedule to the Licoitabion Act, or I 
should say to a transfer of the property in 
question within the meaning of the same 
Article as it appears in Act IX of 1908, 
and is inconsistent with the pronounce- 
ment of their Lordships of the Privy 
C ounoil in Ahhiram Ooswami Mohant v. 
Shyama Char an Nandi (12), 

With regard to a good deal of this argu- 
ment I think it is sufficient to say at pre- 
sent that, although the Article of the 
Limitation Act in question refers to 
transfers both by trustees and by mort- 
gageep, it may well ’be that by reason of 
the provisions of the Transfer of Property 
Act (IV of* 1882) different considerations 
may govern the application of this 
Article in oases where a transfer has 
been made by a trustee or by a mortgagee 
respectively. On this point I desire 
to add a few words presently. I mention 
it merely for the sake of noting that 
the Calcutta and Madras oases to which I 
have referred above were both oases of 
transfer by trustees. For the same reason 1 
find nothing in the decision of Behari Lai 
V. Muhammad Muttaki (4) to conflict with 
the course of decisions of this Court govern- 
ing transfers by mortgagees. All the older 
oases of this Court relied upon by the pre- 
sent respondent are not even referred to, 
much less overruled, by the Full Bench 
which decided Behari Lai v. Muhammad 
Muttaki (4), It seems to me, therefore, that 
I might content myself with saying that 1 
have before me at least three reported cases, 
each decided by a Bench of this Court, in 
favour of the respondent's contention that 
the present suit is not, upon the findings 
arrived at by tfa 6 lower Court, barred by 
limitation. Sitting as a single Judge of this 
Court I am bound by the decisions above 
referred to. 

1 desire, however, as the matter has been 
fully argued before me, to place on record 
my opinion that the decision which I pro- 
pose to pass may be suppoited indepen- 
dently of the authorities above referred to, 
by a line of reasoning somewhat different 
to that which has been followed by other 
learned Judges of this Court. The suit as 
.brought is against the legal representatives 
of the original mortgagee and against Panna 
Lai as transferee of the mortgagee rights. 
It 18 on the face of it a suit for r edemp tion 
112/ 4 l.C. 4^9s=beTai. 1008 (P. U/ 


of a mortgage and governed by the provi- 
sions of Artl48 of tb(i first Schedule to the 
Indian Limitation Act (IX of 1908), Such 
a suit is undoubtedly maintainable within 
the prescribed period of sixty years, against 
either a mortgagee or any transferee of 
mortgagee rights. When, therefore, the 
defendant Panna Lai pleads that the suit 
as against him is barred by limitation by 
reason of the provisions of Article 134 of 
the first Schedule to the Limitation Act, 
it seems to me that his pleading requires 
some further analysis, He must be taken 
to plead that he is not a transferee of the 
mortgagee rights, but a person who has 
somehow come into possession of the pro- 
perty in suit, and that his possession can 
only be disturbed by means of a suit for 
ejeotmeut.Now it is quite oonoeivable that, 
in a case like the present, the original mort- 
gagor (or his sucoesaor-in-interest) might 
have gone to the original mortgagee (or his 
suooissore) and redeemed the mortgage out 
of Court, receiving in return a full dis- 
charge of the mortgage-debt and the mort- 
gagee's claims. If, after having done 
this, be found himself obstructed by 
the defendant Panna Lai in his attempt 
to enter into possession of ' the mortgaged 
property, any suit which he might 
bring against Panna Lai would clearly 
be a suit for recovery of possession 
of the kind contemplated by Article 134 
already mentioned. Whatever view might 
be taken as to the meaning of that Article, 
it could not be denied that the suit was 
governed by it. In the present case the 
coiotroversy in reality is whether Article 
134 applies at all. The ausv^er to this 
question must depend on whether Panna 
Lai is a transferee of the mortgagee rights 
or is simply a person who has come into 
possession of the property in suit under 
a title adverse to that of the original 
mortgagor. 

1 venture to suggest that on this view 
of the case three possible contentions are 
open : (1) It might be said that the Court 
will not go beyond the terms of Panna 
Lai's document of title. He holds what 
purports to be a sale-deed of the property 
out ard out. Therefore, he cannot be 
treated as a mere transferee of the mort- 
gagee rights. The suit as against him 
would, therefore, not be a suit for re* 
demption at all, but a suit lor recovery of 
possession. (2) It might be oonteoded 
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that the Court will not go behind the 
actual status of the parties to the transac- 
tion embodied in the sale-deed of June 5th, 
1873 ; or the legal tffect of the said deed. 
The vendor under that deed purported to 
convey something which he did not possess, 
nameh,full proprietary rights in respect 
of the bouse in suit. He did, however, 
poss’^ss some rights in respect of the house, 
namely, mortgagee rights. The legal efifect 
of the deed, therefore# would be to convey 
to the transferee whatever rights Haz-iri 
Lai possessed at the time of the transfer. 
Those rights bung rights of a mortgagee, 
Panna Lai became in law a transferee of 
the mortgagee rights. A suit for redemp- 
tion will, therefore, lie as against Panna 
Lvl and the period of limitation for such 
a suit is sixty years. (3) The case may 
be looked at from the point of view 
which has been actually taken in the 
reported decisions of this Court which 
I am prepared to follow. If it had 
been found that Panna Lai entered into 
possession of the house in dispute under 
the sale-deed of June 5th, 1873# in the 
honest belief that he had obtained full 
proprietary rights in the said house by 
reason of that deed, and with the obvious 
and avowed intention to exercise the rights 
of a full proprietor, he would# under this 
view of the cass# be entitled, as the learn- 
ed Judges of this Court said, to the “pro- 
tection' of Article 134 aforesaid. In effect, 
as it seems to me# this view of the case 
involves holding that Panna L^l’s posses- 
sion became adverse against the owner of 
the equity of redemption from the date of 
the sale in his favour. 

On either of the last two views the suit 
as brought is within time. I do not desire 
to discuss the matter further, beyond re- 
marking that# if the learned J udges who 
have accepted the first of the views set 
forth above with regard to the operation of 
Article 134 of the first Schedule to the 
Indian Limitation Act are right in the 
interpretation which they have put on the 
words of that Article# considered by them- 
selves, it seems to me that a conflict of 
principles becomes involved between the 
provisions of that Article and those of 
S. 60 of the Transfer of Property Act (IV 
of 1882). A mortgagor’s right to redeem 
subsists until it has been extinguished by 
act of parties or order of a Court, Act of 
parties must mean act of the parties to the 


mortgage transaction. I take* it to be 
setUed law that no assertion of adversf 
title on the part of a mortgagee during the 
continuance of a mortgage could set time 
running against the mortgagor so as to 
deprive the latter of bis right to redeem 
within a period of sixty years.Tbe sale by 
Hazari Lai in favour of Panna Lai was, 
so far as the vendor was concerned, simply 
an assertior of adverse title as against the 
mortgagor. This, I take it, could not 
operate so as to extinguish his right to 
redeem, or set time running against the 
mortgagor. If anything can be held to have 
set time running against him, it must be 
Panna Lai’s entry into possespion under 
the terms of the sale-deed in his favour. 
Now assuming for the sake of argument 
that the present suit bad been brought 
within twelve years of the sale of June 
the 5th# 1873# it is worth while to consider 
what sort of suit the mortgagor would 
have been bound to bring. If be had 
sued Panna Lai for ejectment as a tres- 
passer he would most undoubtedly have 
been met by a plea that if Panna Lai took 
nothing else under this sale-deed he had 
at least acquired Hazari Lai's rights as a 
mortgagee and that the suit against him 
should be one for redemption and not for 
ejectment. Yet if the view which seems 
to have been taken by the Bombay High 
Court regarding the operation of Article 
134 to the first Schedule of the Limitation 
Act is correct, it would seem to follow 
that, if the mortgagee in possession chose, 
even on the very day after entering into 
possession, to execute a deed purporting to 
sell the property itself, and not his mort- 
gagee rights therein, to a third party, he 
could thereby compel the mortgagor to 
sue for redemption within twelve years of 
the sale, or to lose bis rights by operation 
of the law of limitation. I find it very 
difficult to believe that this is either the 
intention of the Legislature or the effect 
of the provisions of the law which I have 
been considering. The result is that 1 
dismiss this appeal with costs, including 
fees on the higher scale. 

Appeal dUmirnd. 
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EiCHABDB, O.J.f AND Banebjee, J. 

JRenka and omther — Defendantt-Aprel- 

Unts 


V. 

Bhola (Plaintifi) and others 

(Defendan Isj-RespcndentB. 

First Appeal No. 148 of 1913, decided 
on 13th January 1915, from a decree of 
the Addl. Sub-J., Aligarh, dated 25:h 
March 1913. 

(a) Hindu Law — Widow — She can retain pos- 
session or give free to others for her lifetime 
her husband* s property 

A Hindu wi<Jow is entitled to remain is posses- 
sion of her husband‘s estate during her life-time 
and she is not liable to account to any one. She 
is also entitled to give the property to any one 
she likes to enure so long as she lives, and she 
need ask for no rent or other compensation for 
what she has done. IP. 207, C. 2.] 

(b) Hindu Law ^Reter Stoner — He can sue 
for declaration that widow's alienations are 
not binding beyond her hfe-ttme. 

But where she alienates or deals with the 
property to the prejudice of the rtvcrtioners in a 
way not authorized by law, the rever.''ion€rfi are 
entitled to bring a suit for deolarafcJon that the 
act of the widow shall not prejudice the rever- 
sioners. [P. 207. C. 2 ] 

Sundar Lai and Gulzari Lai — for 
Appellant. 

B, E. O'Conor and Shiam Krishna 
Bar — for Respondents. 

Jud|{meiit. — In the suit out of which 
this appeal arises the plaintiff is the alleged 
reversioner to the estate of one Sewa Ram, 
upon the death of his widow, Musammat 
Benka, the defendant of the first party. 
The defendants of the second party are 
alleged to be the nephews of the Musam- 
mat on whom she has conferred certain 
benefits as tenants. The defendant of the 
third X3arty is a lessee from the defendant 
of the first party. The defendants of the 
fourth party are other reversioners, who 
apparently do not join in the suit* The 
claim seems to us a most extraordinary one. 
The plaintiff alleges that a large amount of 
property has been given to Jwala Prasad 
and bis brother as their agricultural hold- 
ing at a very low rent. It is also alleged 
that the lease granted by the Musammat 
is at a low rent and that a premium was 
taken. Paragraph 9 states that Ri. 600 or 
Bs. 700 per annum would be quite suffici- 
ent for the expenses of the Musammat 
and that the rest of the income of the pro- 
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perty should be aooumulated. The plain- 
tiff then prays that be himself should be 
appointed manager during the life-time of 
the widow, but failing this, the Oouct 
should appoint some other person as 
Receiver ; that the lease in favour of the 
defendant No. 3 should be declared abso- 
lutely null and void ; that failing this, the 
plaintiff may be declared entitled to the 
property comprised in the lease by way of 
pre-emption ; and lastly, that an injuLO- 
tion should be granted against tbe 
defendants. 

The Court belo77 has made a decree 
apjointinga Receiver over the property. 
In our opinion the plaintiff has entirely 
misconceived his rights and the Court be- 
low has granted him relief to which he is 
in no way entitled. A Hindu widow is 
entitled to remain in possession of her 
husband’s estate during her lift-time and 
she is not l able to accoui t to any one. 
Of course , she can be restrained from 
committing wilful waste where it is clearly 
and distinctly x)roved that she has been 
guilty of such action. A Hindu widow if 
entitled to give the property to anyone 
bho likeS to enure so long as she lives, 
and she need ask for no rent or othei 
compensation for what she has done. She 
is clearly entitled to grant a lease and to 
take a premium provided that that lease ii 
not to last longer than the term of hei 
own life. If a Hindu widow alienates or 
deals with the property to the prejudice 
of the reversioners in a way nob authorized 
by law, tbe reversioners are entitled tc 
bring a suit for a declaration that the acts 
of the widow shall not prejudice the rever. 
sioners. In our opinion in the present 
case no acts of any kind were prove< 
which would in any way justify the Cour 
in taking away the life-estate of thi 
widow and appointing a Receiver. Th< 
widow is entitled to spend as she think 
best the entire income of the estate durini 
her life-time. 

We must set aside the decree of tbi 
Court below and dismiss the plaintiffs sui 
with costs in all Courts. If the Receive 
has taken possession, he should forthwith 
file and verify bis final account in the 
Court below and when the same has been 
accepted by the Court below he will be 
at once discharged. 

Objections have been filed by the res- 
pondent upon whioh there was a defieien- 
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oy in Oourt^fee wbioh has not been made 
good though time has been allowed* These 
objeotions are* therefore, rejected with 
costs. 

Appeal allowed, 
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PiGGOTT, J. 

Mukhtar Ahmad and another — Peti- 
tioners 

V. 

Emperor — Opposite Pa»*ty. 

Criminal Revn. Petn. N\ 144 of 1915, 
decided on 24 '.h Mirch 1915, f^rom the 
order of the S. J.. Siharanpur. 

Penal Code (45 of Ss. 323 and 332 — 

Accused causing hurt to Excise Inspsctor and 
constable making tlUgid search is hot guilty 
under S 332 but under S, 323. 

An Excise Inspestor in soarchlog the house 
of the applicant on the suspicion that he might 
find there co:aiQe committed a number of irre* 
gularitiea in conducting this search, He had no 
warrant authorizing him to make the search. 
Ha brought with him only one search witness 
and directed a constable to scale the outer wall 
of the house. The accused caus 3d hurt to the 
Inspector and the constables ; 

Held^ that the Inspector an! the constables 
were not acting in the discharge of their duties 
as public servant? and that, therefore, the ac- 
cused were not guilty under Soolion 331 but ouly 
under Section 323 of the Pe lal Code. 

[P. 208, 0. 2.] 

(?. P. Boys--fot Petitioners. 

R MalcomiOii — for the Oro vn. 

Judgment, — Mukhtar Ahmad and Amir 
Ahm %d hfive been convicted by a MagiS' 
trate on the charge of having caused hurt 
to an Excise Inspector, one Mr, D D. 0. 
Das, and certain constables in the discharge 
of their duties as public servants, and have 
been sentenced to imp isonment and fine. 
Tue conviction and the sentences have 
been affirmed by the Sjssions Judge on 
appeal. It seems to me that the Courts 
below have assumed, but cannot be said to 
have judicially determined, that the per- 
sons who ware hurt were acting at the 
time in the discharge of their duties as 
public servant'j. They have dealt with the 
plea of private defecoe set up on behalf of 
the accused persons, and have excluded 
that plea by reason of the provisions of 
Section 99 of the Indian Penal Code. 
This finding implies that the Excise Ins- 
pector and the constables were resisted at 
a time when they, being public servants, 
were acting in good faith under colour of 
their office. That is not the same thing 


idlS 

as a finding that they were acting in the 
discharge of their du';i 0 s as public servants. 
The distinction was pointed out by a 
Banoh of this Court in Qaeen^Empre^s v. 
Dalip (1). Sc far as my examination of 
the record goes, I do nob find myself able 
to arrive at the conoluaion that the Excise 
Inspector and the constables were acting 
in the discharge of their duties as public 
servants. Mr. Das, who was engaged in 
searching the house of Mukhtar Ahmad, 
accused, on suspicion that he might find 
there cocaine, committed a number of irre- 
gularities in conducting this search. He 
had no warrant authorising him to make 
this search ; he brought with him only one 
S'arch witness (Section 103 of the Code of 
Criminal Procedure), and nothing in Sec- 
tions 102/48 of the same Cole justified 
him in directing a constable to scale the 
outer wall and effect a burglarious entry 
into the house. Following the precedent 
set by the reported decision of this Court, 
which I have already quoted, I sot aside 
the oonviebioa of Mukhtar Ahmad and 
Amir Ahmad uader Section 332 of the 
Indian Penal Code and in lieu thereof 
convict them of the offence of causing 
hurt under Section 323 of the same Code. 

I reduoe the sentence to one of imprison- 
ment for such period as they may have 
alrealy undergone, together with a fine of 
Rs. 15 each. Any -fine in excess of this 
amount which has been paid by the appli- 
cants will bj refunded. The accused need 
nob surrender and their bail-bonds are dis- 
charged. 

O/'der molifled, 

(1) (1896) 18 All. 216*1896 A.W.N. 48. 
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Richards, C. J., and Banbrji, J. 

R tg hum th Das— Defendant-Appellant 

V. 

Kishen Lal and others — Plaintiffs- 
Respondents. 

First Appeal No. 263 of 1913, decided 
on 22nd February 1915, from the decision 
of the Disb. J„ Meerut, dated 11th June 
1913. 

Hindu Law '^Adoption'^ Adopt ion of sister's 
son invalid without custom, 
lu the abaenoe of a special custom, the adop- 
tion of a sister's son is invalid according to 
Hindu Law. 

B. E. O'Conor and S. C. Banerji — for 
Appellant. 
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ms 

Hamilton^ Moti Lai Nehru f S. N. Sen 
wd Avadh Bihari Lai — for Respondents. 

Jiid^ment.-^^This appeal arises out of a 
suit brought under Seotion 92 of the Oode 
of Civil Procedure. The allegations in the 
plaint were that Lala Shib Lai had by 
Wilt, dated the 18th of September 1911, 
and also by another deed executed during 
his life-time, created a trust of certain 
property, that Raghu Nath Das in collu- 
sion with Nathu Mai and two other trus- 
tees had taken possession of the trust 
property and misappropriated the same 
and converted it to their own use. The 
defence of Raghu Nath was that he was 
the adopted son of Shib Lai, that the 
family was»a joint family, that the pro- 
perty was ancestral and that Shib Lai had 
no power to create the trust (Raghu Nath 
himself brought the suit out of which the 
connected Appeal No. 265 of 1913 arises). 
Nathu Mai put in no written statement. 
The Court below has found that Raghu 
Nath and Shib Lai were separate at the 
time of Shib Lai’s death. Ifc also found 
that the trust was validly created and that 
a breach of trust was committed by some 
of the trustees and, amongst others, by 
Nathu Mai. Nathu Mai did not appeal 
against this decree by winch he was order- 
ed to render accounts. The suit brought 
by Raghu Nath was of course also dismiss- 
ed, both suits being tried .together. It has 
not been seriously contended that Shib 
Lai did not know and approve of the con- 
tents of his Will, or that the same was 
not duly executed by him. The evidence 
on the point is overwhelming and we 
entirely agree with the decision of the 
Court below. As to whether the property 
was ancestral, the Court below has found 
that Shib Lai was the sister’s son of Ban- 
sidhar who was the original owner and 
from whom the property is said to have 
desoended. Shib Lai was not the natural 
son of Binsidhar, and accordingly the 
property would not be ancestral in his 
hands unless he was the validly adopted 
Bon of Bansidhar. We see no reason 
whatever to differ from the view 
taken by the Court below on the evi- 
dence that Shib Lai was the sister’s son 
of Bansidhar. In the absence of a special 
custom (which would require to be proved), 
the adoption of a sister’s son is invalid 
according to Hindu Law. The property was 
not, therefore, ancestral in t)ia hapda of 
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Shib LaU In addition to this, there is the 
clearest admission under the hand of 
Raghu Nath Das himself that he and Shib 
Lai had separated prior to the death of 
the latter. The result is that the decree 
of the Court below is corfect. We accord- 
ingly dismiss the appeal with costs, includ- 
ing in this Court fees on the higher scale. 

Appeal dismissed. 
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PiGGOTT, J. 

Gaya Prasad — Plaintiff — Appellant 

v. 

Sarfaraz CAawcifcn— Defendant — 

Respondent. 

Second Appeal No. 982 of 1914, decided 
on 12th June 1915, from the decision of 
the Dist. J., Gorakhpur, dated 5th 
February 1914. 

specific Relief Act (1 of 1877), S. 41 — Dis- 
cretion to impose condition— Minor's suit for 
setting aside mortgage must he decreed without 
condition of returning consideration. 

The discretion conferred upon the Court by 
Section 41 of the Specific Relief Act must be so 
interpreted and exercised as only to impose upon 
a plaintiff seeking relief by way of cancellation 
of an instrument such conditions as the law 
would impose upon him if the position of the 
parties were reversed and he were the defendant 
in a suit brought to enforce the instrument 
according to its terms. 

Where the plaintiff brought a suit for setting 
aside a mortgage-deed executed by him while he 
was a minor and his mother, who was his certificat- 
ed guardian, and a decree was passed conditional 
on his paying the full consideration of the deed in 
suit. 

Held, that as a minor’s contract was void the 
plaintiff’s suit should have been decreed as 
brought. 

Parmeshwar Dayal for Iswar Saran — 
for Appellant. 

Aga Haidar — for Respondent. 
Judfimeat. — On the 25th of February 
1909 the plaintiff, Gaya Prasad, being at 
that time just over 18 years of age, execut- 
ed in favour of the defendant, Sarfaraz 
Ohaudhri, a mortgage-deed for Rs. 349-13- 
6, hypothecating a 6-pie zemindari share 
of his own in village Lohraula. Out of the 
consideration only Rs. 56 was paid in cash 
at registration, and the balance was said 
to represent principal and interest on two 
older bonds executed by Gaya Prasad. As 
a matter of fact the two older bonds in 
question, onq fpr Rs. 90 and tb9 oth^r for 
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Bb. 81« were produced and apparently certain that the plaintiff will in no case 


purported to have been executed jointly 
by Gaya Prasad and his mother. It has 
been found that Gaya Prasad's mother had 
obtained a certificate of guardianship under 
the Guardians and Wards Act prior to the 
date of the execution of the mortgage-deed 
in suit. Under the law, therefore. Gaya 
Prasad was a minor on the 25th of 
February 1909. He brought the present 
suit for a declaration that the document 
in question is null and void and not bind- 
ing on the plaintiff and of no effect as 
regards the property therein hypothecated. 
The first Court decreed the claim ; but, 
acting under the discretion conferred by 
Section 4l of the Srecifio Belief Act I 
of 1877, made this decree subject to 
myment by the plaintiff of the sum of 
Ks. 56, found to have been paid at the 
time of registration. Both parties appealed 
to the District Judge. There had been 
allegations of fraud on both sides. The 
plaintiff on the one hand denied that any 
consideration had passed, and over and 
above pleading his minority alleged that be 
had been induced to execute the mortgage- 
deed in suit by fraud ; while the defendant 
alleged that he had been deceived by the 
plaintiff and that he knew nothing about 
the certificate of guardianship but believed 
the plaintiff to be of full age, as in fact he 
would have been but for the existence of 
that certificate. The learned District Judge 
has found that there was constructive fraud 
on the part of the plaintiff, in that he was 
bound to have informed the defendant, 
Sarfaraz Ohaudhri, of the fact of his mino- 
rity but did not do so. He has not found 
that there was any actual false representa- 
tion on the part of the plaintiff in regard 
to his age, nor does he purport in any way 
to apply the principle of estoppel so as to 
debar the plaintiff from asserting that he 
was in fact a minor on the date of 
the execution of the mortgage-deed. He 
has nevertheless passed a decree ^to the 
effect that the plaintiff do pay Bs. 349-13-6, 
the full consideration for the deed in suit, 
with Bs. 108*2-0 interest, and the costs 
incurred by the defendant in both Courts. 
The decree does not provide for the event 
of this payment being made, unless such 
provision is considered to be implied from 
the words : “ The decree of lower Court 
be modified and a conditional decree 
be passed.'* No doubt the learned District 
Judge had sufficient reason for feeling 


make the payment in question. In the 
event of payment not being made, the suit 
for oanoellation of the mortgage^deed was 
to stand dismissed with costs in both 
Courts. Against this decree the plaintiff 
appeals. 

He contends that there is no legal basis 
for a finding that the consideration tor the 
mortgage-deed in suit had been -paid in 
full, and further that the suit should in 
any case be decreed. The case-law on 
the subject seems to me in a somewhat 
unsatisfactory condition. The later law 
on the subject is all based on the deci- 
sion of their Lordships of the Privy 
Council in Mohori BiH v. pharmodas 
Ohose (1). It was there laid down in the 
plainest terms that a mortgage made by a 
minor is void. The head-note* represents 
their Lordships as further deciding that a 
money-lender who has advanced money to 
a minor on the security of a mortgage is 
nob entitled to re-payment of the money 
on a decree being made declaring the mort- 
gage invalid. As a matter of fact their 
Lordships refer to the discretion vested in 
the Courts by Section 41 of the Specific 
Belief Act, without definitely deciding 
whether or not it would be a reasonable 
exercise of that discretion to refuse to dec- 
lare a document void, which was really 
void in law, unless and until some payment 
were first made by the plaintiff. They 
content themselves with bolding that on 
the facts of the case before them the 
Courts below had exercised a wise discre- 
tion in refusing to direct any such payment 
to be made. In Kamta Prasad v. Shea 
Gopal Lai (2), a suit very similar 
to the present, in which the oanoella- 
tion of a mortgage-deed executed by 
a minor bad been unconditionally de- 
creed by the Court below in spite of a 
finding that a sum of over Bs. 500 had 
been received by the plaintiff, the decision 
of the Court below was affirmed by a 
Bench of this Court. According to the 
head-note the case would be absolutely 
decisive on the question now before me ; 
but it would seem from the body of the 
judgment that the learned Judges did not 
desire to commit themselves to any positive 
decision as to the limits of the discretion 

* See 30 C. 539— Eif. 

(1) (1903) 30 Oal. 539*30 I.A. 114*7 C.W.N. 

441 (P.C.) 

(2) (1904) 26 All. 342^1901 A.W,N,4l. 
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exeroisoable under S.4lof the Speoifio 
Belief Aoty in oases where cancellation of 
a deed is sought on the ground of noiino* 
rity. In Jagar Nath Singh v, Lcdta 
Prasad (3) the question was as to the 
recovery of possession over land which 
had been conveyed by a deed of sale exe- 
cuted by a minor. The two learned Judges 
who heard that case differed as to the 
facts; but the learned Judge who was of 
opinion that the equities of the case were 
in favour of the vendees was prepared to 
make a decree in favour of the plaintiff 
subject to re-payment of the sale price* 
There seems to me in any case a distinction 
between a case for recovery of possession 
and asuitltke the presenty which is in 
reality a mere suit that a document which 
is void in law may be declared to be so. I 
was also referred to the case of Khanhai 
Lai V. Babu Ram (4), in which a suit upon 
a promissory note executed by a minor 
was dismissed. The question of the pos- 
sible application of section 41 of the 
Specific -Ralief Act was referred to in 
the judgment but did not require to be 
determined. On the authorities it appears 
beyond question that, if the defendant 
were suing to enforce this mortgage-deed, 
his suit would be dismissed. Gven sup- 
posing I were to dismiss this appeal and 
leave the decree of the lower Appellate 
Court as it stands, and that decree were 
to result in the dismissal of the plaintiff's 
suit for a declaration, there would still 
remain on record the finding between the 
parties that the plaintiff was a minor when 
he executed this mortgage. No suit could, 
therefore, be brought by Sarfaraz Chaudhri 
on this deed with any hope of success. 
It appears to me, therefore, that to re- 
fuse the plaintiff a declaration that 
this deed is void in law, except on con- 
dition of his paying to the defendant, 
Sarfaraz, the mortgage-money, is logically 
equivalent to trying to compel the plaintiff 
to pay what he is not bound in law to pay. 
There might be something to be said for 
such a decree as was passed in this case by 
the Court of first instance ; but the lower 
Appellate Court has in effect held that the 
plaintiff is not entitled to a declaration 
that this mortgage*dded is void unless he 
first pays into Court the entire amount 

(3) (1909) 1 1.C. 562=S31 All. 21. 

;4j (1910^ 8 I.O., 888. 


due under it including interest up to date 
and the whole costs of the defendant, that 
ip, everything which the defendant could 
possibly claim in a suit brought by him as 
plaintiff to enforce the provisions of this 
void contract. 1 incline to the opinion 
that the discretion conferred upon the 
Courts by S. 41 of the Specific Relief Act 
must be so interpreted and exercised as 
only to impose upon a plaintiff seeking 
relief by way of cancellation of an 
instrument such conditions as the law 
would impose upon him if the position 
of the parties were reversed and he were 
the defendant in a suit brought to enforce 
the instrument according to its terms. 
It seems to me impossible in any ease 
to affirm the decree of the learned Distriot 
Judge, and my own view of the law as 
at present advised is that the plaintiff’s 
suit should have been decreed as brought 
I set aside the decrees of both the Courts 
below and decree the plaintiff’s suit for a 
declaration as brought with costs through- 
out. 

Appeal allowed, 
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Rafique, J. 

Kedar Rai and a/ioWer— -Respoadents* 
Applicants 

v. 

Sheopal Rai and Appjllanta- 

Opposibe Parties, 

Second Appeal No. 367 of 1914, decided 
on 19bh February 1915. 

Civil P. 0, (5 of 1908). O. 32. R. 4 (4)— 
pellant must pay Court Officer guardian*s 
costs. 

Where an appeal is filed against a minor under 
the guardianship of an officer of the Courts the 
appellant must pay to such guardian auoh sum 
of money as would enable him to oppose the 
appeal. 

Uarnanian Prasad— lot Applicants. 

• Haribans Sahai—tox Opposite Parties. 

Judgment* — In Sjoond Appeal No. 367 
of 1914 one of the respondents is a minor 
and he has been served at the instance of 
the appellant under the guardianship of 
the Central Nazir of the Judge’s Court, 
Benares. The Nazir has made an appli* 
cation under 0 der XXX 11, Rule 4, Civil 
Procedure Code, praying this Court to 
order paynnejife to him of a sum of moiiey i 
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teufficient to r liable him to oppose the 
{appeal in this Court* The learned Vakil 
(or tbo appellant says that he does not 
wish to retain the name of the minor 
among the respondents any longer^ as he 
finds that the minor is not a necessary 
party. He also objects to any order being 
made by this Court directing any sum of 
money io be paid to the Nazir which the 
latter may have incurred up to this time 
in connection with the appeal. The appeU 
lant is at liberty to release any of the res- 
pondents. But I do not think that he 
can evade payment of actual out-of-pooket 
costs which the Nazir has incurred in con- 
nection with the present appeal, Mr, 
Harnandan Prasad who appears for the 
Nazir says that Re, 28 have been spent 
by the Nazir up to this time. The details 
of the expenditure are as follows 


Bs. 

Vakalatnama ... 2 

Application ... 2 

Process fee ... 3 

Another application 2 

Process fee ... 3 


Harnandan Prasad’s fee. 16 
I think that as the Nazir has already 
spent a sum of Bs. 28 on account of the 
appellant having made the minor a res- 
pondent to the appeal, the appellant must 
pay that sum to the Nazir. I, therefore, 
direct the appellant to pay the sum of 
Bs. 28 to the Nazir through his Vakil Mr. 
Harnandan Prasad before the hearing of 
the appeal. Order as to the release of the 
minor will be made at the hearing of the 
appeal to the effect that the appeal stands 
dismissed as against him. In ease the ap- 
pellant does not pay the said money, it 
will be recovered as costs in the case. 

Application allowed. 
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Richards, C. J. and PiaaoTT, J, 
Qasim JBcp— Plaintiff-Appellant 

V. 

Muhammad Zia Beg — D afeadaut - 

R ^spouient. 

Second Aopaal No. 911 of 19L4, da)i- 
ded On 3;d July 1915, frjn thj djoisioi 
of the Aidl. J., M)raiabkd, ditai 28 (ih 
Miroh 1911. 

Litntahon Act (9 of 1938 ), Arls. 91 and 120 -* 
Time for suit for declaration of mortgxge being 
ineffectual for want of consideration runs from 
date, of mortgage^Mortgage. 


The limitation for a suit for declaration that a 
mortgage deed executed by the plaintiff was 
without valid consideration and ineffectual and 
that the defendant had no right under it, be- 
gins to run from the date of the execution of 
the document. [P. 212, C. 2.] 

A. Haider — for Appellant. 

J5. E. O'Conor — for Respondent. 

Richards, C. J. — This appeal arises out 
of a suit in which the plaintiff sought a 
declaration that a bond, dated the 5th of 
October 1904 and executed by him, 
mortgaging certain property being with- 
out valid consideration is ineffectual, and 
that the defendants had no right under it. 
The Court of first instance decreed the 
claim. The lower Appellate Court allowed 
the appeal and dismissed the suft. 

The plaintiff’s own ease is that the bond 
in question was executed in favour of the 
defendant, who was a relation of his, for 
the purpose of defeating actual or possible 
creditors. The present suit was not insti- 
tuted until the 26!jh of July 1913, that is 
to say, about nine years after the exeoution. 
The lower Appellate Court has dismissed 
the suit solely on the ground that it is 
barred by limitation. 

Article 91 provides that suit to cancel 
or sot aside an instrument not otherwise 
provided for shall be brought within three 
years from the time when the facts enti- 
tling the plaintiff to have the instrument 
oanoelled or set aside became known to 
him.” If Article 91 is appropriate, it 
seems to me that the facts which entitled 
the plaintiff to bring the present suit 
were that no cosideration had passed and 
that the bond was only executed for the 
purpose of defeating his creditors. These 
facts were known to the plaintiff the day 
he executed the bond. 

Article 120 provides that “ Where no 
period of limitation is provided elsewhere 
in the Schedule, the suit must be brought 
within six years frome the time when the 
right to sue accrues.” 

If Article 120 is appropriate, it seems to 
me that it is clear that what gave the 
plaintiff a right to bring the present suit 
was that there was no consideration paid 
or intended to be paid. His right to sue, 
therefore, accrued at the very time when 
he executed the bond and his suit had to 
be brougho within six years. If it were 
necessary to decide which Article of the 
Limitation Aot applies, 1 am inclined to 
think Article 91 is the appropriate Artiole* 
If the bond was altogether fiebltioas, it 
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ought to be canoeiled and a note made of 
its oanoellation in the Registration Office 
as provided by Section 39 of the Speoifio 
Belief Act. Cancellation of the bond was 
the real relief to which the plaintiff was 
entitled, if he proved his case and the suit 
was brought within time. 

There are many cases in which a party 
might be entitled to a declaration that a 
deed did not bind him, while he would not 
be entitled to have the deed cancelled. 

It is contended that whether we apply 
Article 91 or Article 120 the fact which 
entitled the plaintiff to have the instrument 
cancelled or the time when his right to 
sue accrued, was when he apprehended a 
suit woufti be brought against him- It seems 
to me that though his apprehension may 
have been a reason for bringing the suit, it 
was neither the fact which entitled him to 
have the instrument canoeiled within the 
meaning of Article 91, nor was it by rea- 
son of his apprehension that the right to 
sue accrued to him within the meaning of 
Article 120. 

There have been a number of oases cited 
none of which seem to me to be very much 
in point, except the case of Singarappa v. 
Talari Sanjivappa (1). The learned 
Judges seem to have suggested that the 
right to have a document set aside was 
when the party had reasonable apprehen- 
sion that such instrument if left outstand- 
ing would causa him serious injuries, and 
they referred to Section 39 of the Speoifio 
Belief Act. In my opinion Beotion 39 
merely states under what oiroumstanoeB a 
plaintiff can bring a suit for the setting 
aside of a dooument. The seotion is clearly 
subject to the provisions of the Limitation 
Act. In my opinion the decision of the 
Court below was quite oorreob and ought to 
be confirmed, I wish to say in oonolusion 
that I am deciding the case on its own facts 
and circumstances. 

Piggott. J , — In oonaurring with the de- 
cision of the learned Chief Justice in this 
case I wish to add a few reoairks, principal- 
ly because of the au’shorities which have 
been quoted on the other side, and I would 
mention the case of Vithai v. fiari (2) in 
addition to the Madras case referred to by 
the Hon^ble Chief Justice. I mention that 
case as the type of a number of others in 
which the esseatial relief soaght by the 


(1) (1905) 28 Mad. 349*»15 M.L.T. 238. 
<2) (1901) 35 Bon. 78 =>2 Bon, L. R. 638. 


plamtiff was the recovery of possession, or 
in which at any rate a cause of action was 
afforded by actual interference with the 
plaintiff’s possession. I think all oases of 
this sort are easily distinguishable from the 
one now before us. On its (acts even the 
case reported in Singarappa v. Talari San^ 
jivappa (1) is distinguishable from the 
present, on the ground that the deed 
sought to be set aside was a deed of sale 
and that it was an essential part of the 
plaintiff’s ease that he bad continued in 
possession in spite of the execution of that 
deed, and that he got his cause of action 
owing to an attempt on the part of the 
defendant to interfere with his possession. 
The line of reasoning, however, adopted by 
the learned Judges of the Madras High 
Court in that ease is in favour of the con- 
tention of the appellant now before us. 
With all respect to the learned Judges, I 
can only say that a general application of 
the principles suggested in this decision, 
and in particular their application to the 
present case, would amount to SDmething 
like a reductio ad absurdurn of the relief 
intended to be allowed by the Legislature 
by means of declaratory suits. In a case 
like the present the plaintiff, the execut- 
ant of the disputed document, was fully 
entitled to wait quietly at home until the 
defendant brought a suit to enforce the 
mortgage. As against such a suit all the 
pleas put forward in this case would have 
been available as a defence. The period 
of limitation for a suit on the mortgage- 
deed had barely three more years to run 
when the plaintiff oame into Court with 
the present suit. The object of allowing 
a declaratory suit to be brought at all in 
such oiroumst^noes as the present is for the 
perpetuation of testimony, when the 
plaintiff is apprehensive that, if he waits 
for the opposite party to take action 
against him, evidence at present readily 
available would become difficult or impos- 
sible te obtain. I think that is why a 
narrow period of limitation was prescribed 
for suits bo which Article 91 of the Indian 
Llmitatioj Act applies. There is no doubt 
that attempts are frequently made to 
secure a longer period of limitation by 
drafting the plaint so as to evade all re- 
ference to Section 39 of the Speoiffo 
Belief Act (1 of 1877) and to olaim a mere 
declaration instead of the full relief pre- 
scribed by that section. It is open bo qaesr 
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bion bow far litigants should bo encouraged 
to claim the benefit of the general Article 
120 of the first Schedule to the Indian 
Limitation Act by going out of their way 
to ward their plaint so as to escape the 
application of Article 91. Begard should 
undoubtedly be had to the essence of the 
Suit rather than to the particular colouring 
sought to be put upon it by the plaintiff. 
I am content, however, to deal with this 
case on the assumption that Article 120 
applies. If sOf the test which I would sug- 
gest isi whether the present suit could or 
could not have been instituted prior to 
what the plaintiff alleges to be the origin 
of his cause of action, namely, the day on 
which the defendant, in some way not 
clearly specified, showed an intention to 
institute a suit in respect of the money 
apparently due on the face of this bond. In 
my opinion, if the plaintiff bad come into 
Court within a year, or within a month, or 
within a week of the execution of this 
deed, alleging that he bad been induced to 
execute it as a matter of policy, and (as 
his witnesses have deposed) in order to 
protect the property therein referred to 
from the attack of creditors whom the 
plaintiff feared, but that he had repented 
of his conduct and realised that, so long as 
the deed was in existence, the defendant 
might make a dishonest and improper use 
of it against him, be would have bad a 
proper and valid cause of action for the 
very declaration which he seeks in the 
present case. On this ground, therefore, it 
seems clear to me that the right to sue for 
a declaration in respect of this bond accrued 
to the plaintiff on the day on which it was 
executed and that time was always running 
against him. 1, therefore, concur in the 
finding that the present suit was rightly 
dismissed by the learned District Judge. 

By the Court. --The order of the Court 
is that we dismiss the appeal with costs. 

Appeal dismissed. 
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ChamiBb, J. 

MsU Phul £i6i*-~Plaintiff — Appellant 

V. 

Zahur Alt and others — Defendants — 
Respondents. 

Second Appeal No. 1163 of 1913, de- 
cided on 16th March 1915, from the 
decision of the Addl. J., Oorakhpur, 
dated 13th Avgust 1913. 


Landlord and Tenant — Ejected tenant ha$ 
no nqht to appertaining house, 

A tenant who has been ejected from his hold- 
ing cannot keep possession of the house apper* 
tainirg to the holding. [P. 214, Col, 2.| 

Suleman and Iswar Satan — for Ap- 
pellant. 

liarihans Sahai — for Eespondents. 

Judgment. — This appeal arises out of 
a suit brought by Phul Bibi, now repre- 
sented by the appellant Bela Bib), for 
possession of a house, bhusaulh cattle- 
trough, et cetera, on the allegation that 
one Kariman occupied them as appurten- 
ances to his holding under the plaintiff 
and that Kariman died without issue ; but 
Musammat Elaiobi, a daughter <of Eari- 
man’s wife, who had died, had set herself 
up as a daughter of Kariman. The defend- 
ants in the suit are the sons and husband 
of Musammat Elaiobi. The plaintiff 
alleged that the defendants had entered 
into possession of the holding and of the 
house property in dispute though they were 
not entitled to do so as heirs of Kariman, 
and that they had been ejected from the 
holding by the Eevenue Court. The defend- 
ants pleaded that on the death of Kariman, 
Elaiobi, who was his daughter, entered into 
possession of the house property. They also 
pleaded that they were tenants along with 
Elaiobi of other lands in the village and thal 
they could not be ejected from the houB€ 
while they still cultivated land in the village, 
though that land did not belong to the 
plaintiff. The lower Appellate Court found 
that the defendants were the sons of Elaiobi 
who was the daughter of Kariman, that the 
defendants’ mother had been ejeobed from 
the holding by the Eevenue Court, but that 
they were entitled to retain possession oi 
the house property. I remitted two issue* 
to the lower Appellate Court by my ordej 
of July 2od last and on these issues the 
Additional Judge has found that the house 
bhusauli, et cetera, were appurtenant to the 
holding of Kariman, that defendants hac 
been ejected from their entire holding it 
* the khalsa land, with which alone the 
plaintiff was ooncerned, and that the 
plaintiff had no interest whatever in an: 
land that might still be in the cultivation o 
Elaichi. On these findings it seems to mi 
that the plaintiff is entitled to succeed. Th 
bouse was appurtenant to the bolding 
Elaiobi failed to get possession of the 
holding and the defendants have been 
ejected from the holding. The defendants 
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oannot in any view of the ease retain 
poflsession of house property. 

It appears that the original plaintiff* Phul 
Bibi, died after my order of July 2nd. The 
lower Appellate Court brought ifusammat 
Bala Bibi in as representative of the origin- 
al plaintiff. When this was brought to my 
notice, I required Bela Bibi to submit an 
application for substitution of names to this 
Court. Such an application was presented 
and under the orders of Mr. Justice Rafique 
the name of Bela Bibi was substituted for 
that of Phul Bibi. Now it is said that I 
cannot take any notice of the findings of 
the lower Appellate Court, because they 
were arrived at before the passing of the 
order of ihis Court substituting Bela Bibi 
for Phul Bibi. It is not suggested by the 
learned Vakil for the defendants that he 
has any further evidence to offer on the 
subject or that he was in any way pre- 
judiced by the mistake of procedure that 
was committed. His opponent was and is 
Bela Bibi and in these ciroumstanoas, I see 
no reason why I should send the case back 
in order that the District Judge may re- 
write his order. On the facta as found* I 
hold that the plaintiff is entitled to posses- 
sion of the property in suit as against the 
defendants who appear to me to have never 
had any title whatever. I allow this appeal, 
set aside the decree of the lower Appellate 
Court and restore that of the Court of first 
instance with costs here and in the lower 
Appellate Court. 

Appeal allowed, • 
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Knox, J. 

Mst. Manohri — Plaintiff — Appellant 

v. 

Bhura — Defendant — Respondent. 

Second Appeal No. 656 of 1914, decided 
on 20th May 1915* from a decision of the 
Dist. J., Saharanpur, dated 30th April 
1914. 

Agra Tenancy Act (2 of 1901), S. 197— In suit 
for ejectment question of proprietary title 
raiiod hut not decided — District Judge on 
appeal should have decided the plea of juris- 
diction. 

In a suit instituted in a Revenue Court for 
ejectment on the ground that the defendant was 
in possession without the plalntifi's consent and 
without the payment of any rent, the defendant 
ptoaded that he was in proprietary and adverse 
^tcisession of the land but thie issue was not 
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Held^ that the Phtrict Judge an i^ppeal ought 
to have acted under the provisions of Section 
197 of the Agra Tenancy Act and disposed of the 
plea of jurisdiotion. 16 1.C. 120 Foil, and 20 
I.O. 892 Ref. 

Nihal Chand—lot Appellant. 

M. L. Agrawala—lot Respondeat. , 

Judgment. — ^The suit out of which this 
appeal arises was instituted in the Court 
of an Assistant Collector. The suit as 
laid was for the ejectment of one Bhura. 
The Court of first instance passed an order 
for ejectment. Bhura appealed from the 
deoree to the Court of the District Judge 
of Saharanpur. The allegation of the 
plaintiff was to the effect that the defen- 
dant was in possession of the laud in dis* 
pate without the oonsent of the plaintiff 
and without the payment of any rent, and 
the defendant on the other hand raised the 
plea that he was in proprietary and ad- 
verse possession of the land. This issue 
apparently was never tried. The District 
Judge held that the suit did not lie under 
the Tenancy Act, as the B3V0nu0 Courts 
bad no power to eject a trespasser. The 
learned Judge admitted in his judgment 
that he was bound by a ruling of this 
Court in Balli v. Nauhat Singh (1), but 
he has prefeired to follow what he himself 
calls an obiter dictum in Nandan Singh 
v. Ganga Prashad (2) together with 
Selected Decision No. 3 of 1910 of the 
Board of Revenue. 

The learned Judge might with more 
propriety have saved himself all this 
traordinary procedure on bis part and 
confined himself to the law as laid down 
in Section 197 of the N. W. P. Tenancy 
Act. 

I set aside the deoree of the lower Ap- 
pellate Court and send the case back to 
that Court, with directions to re-admit the 
appeal on its file of pending appeals and 
dispose of it aooording to law. Costs will 
follow the event. 

Decree set aside ; Case sent back. 


(1) [1912] 16 I.C. 120. 

(2) [1913] 20 I. C. 89^=35 All, 512. 
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Ohamibb, J. 

Naikram — Plaintiff — Appellant 

V. 

Jawala Praaai — ^Defendant — Beapond-* 

ent. 

Second Appeal No. 471 of 1914, de- 
cided on 4tb March 1915, from a decree of 
the Diet. J., Agra. 

Grant^Construction-^rant of land for 
grove with right to replace and condition of 
payment of revenue if assessed-^Held it creat- 
ed interest and was not removeable license'^Aa 
no time was fixed for planting, it cannot he 
recovered for breach of condition unless condi- 
tion rendered impossible. 

Where a land was granted for the purpose of 
planting a grove with a provision that the 
grantee might out down the trees and re«plaoe 
them as often as he pleased, and might ap> 
propriate to his own use the produce of the 
trees, grass and any other produce of the land 
and if any revenue was assessed on it the grantee 
had to pay it : 

Held, that the grant created an interest in the 
land in favour of the grantee and it was not a 
license revocable at the will of the grantor. 

[R 2T6, C. 2.] 

Held, further, that as no time was specified 
in the grant to plaint the grove, the condition 
could not bo said to have been broken until the 
grantee rendered the plantation Impossible 
either permanently or for an indefinite period. 

W, K, Porter and Shiam Krishan 
Iyer — for Appellant. 

Nihal Ghand — for Respondent. 

Judgment. — This appeal arises out of a 
suit brought by the appellant for posses- 
sion of some plots of land which were 
made over to the respondent under a 
dccument, dated April I4tb, 1883, and 
described as an **ijazat nama waste lagane 
haqh ke.** It appears that there has been 
other litigation between the parties in the 
Revenue Court. The appellant sued for 
ejectment of the respondent on the ground 
that he had allowed a certain person to 
hold possession as shikmi tot a longer 
period than is permitted by the Tenancy 
Act. The respondent pleaded that he was 
the proprietor of the land. That question 
was not decided, for the Court dismissed ' 
that suit on the ground that the so-called 
shikmi was merely a servant of the res- 
pondent. Next the appellant brought a 
suit for recovery of rent from the res- 
pondent. The Assistant Collector held 
that the respondent was a proprietor 
and not a tenant. The Collector oq 
appeal confirmed the dismissal of the 
suit, on the ground that the relatiou- 
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ship of landlord and tenant was nol 
proved to exist between the parties. Thera 
was a second appeal to the Distriot 
Judge who held that the respondent was 
either a proprietor or a rent-free-bolder, 
and in either case was not liable to pay a 
rent. The appellant then brought the pre* 
sent suit. 

His case is that the land was granted to 
the respondent under the document men* 
tioned above for the purpose of planting a 
grove and that though many years have 
elapsed, the respondent has planted no 
trees. The appellant, therefore, claims to 
be entitled to recover the land from the 
reapondent whom he describes as a mere 
licensee. The Munaif held that the doou-* 
ment in queation did not confer on the res- 
pondent proprietary rights in the land but 
that it was a grant, permanent in its 
nature, made for the purpose of planting 
treea, that the respondent had planted a 
largo number of trees, though not as many 
as he might have planted, and that the 
condition of the grant had, thereforOf been 
sufficiently complied with. Accordingly 
he dismissed the suit. On appeal the Dis- 
trict Judge held that the document of 
April 1883 did not evidence a mere license 
and that the grant was not revocable at 
will. The learned Judge was of opinion 
that the document conferred an interest in 
the land on the respondent, that the posi- 
tion of the respondent is analogous to that 
of a lessee, and that> therefore, the suit is 
not maintainable in the Civil Court. The 
document of April 14th, 1883, has been 
read out to me, and I am inclined to think 
that the intention of the parties to it was 
that the respondent should have the right 
ofJIan ordinary grove holder. The docu- 
ment provides that the respondent shall 
plant trees on the land, may out down 
those trees and re-piaoe them as often as 
he pleases, and may appropriate to . his 
own use the produce of the trees, grass 
and any other produce of the laud, that if 
any revenue is assessed on the land the 
respondent is to pay it and that, if the 
respondent or his successor wishes to sell 
the grove, the grantor will have a right of 
pre-emption. It is quite clear to me that 
this document evidences something much 
more than a license revocable at will, I 
have myself little doubt that the intention 
was that the respondents should , not be 
entitled to retain the land unless be plants 
ed a grove ou it, and it appears to me tb(it 
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it i« not ft grant to which the provisionc of 
Chapter X of the Tenancy Act are applio- 
able. The document fixes no time within 
which the grove is to be planted and it 
does not provide for resumption of the 
land in ease the respondent does not plant 
the grove. In these circumstances it ap- 
pears to me that the appellant is not en- 
titled to recover possession merely because 
it is proved that the respondent has not 
plant^ a grove on the land, and I, tbere- 
fore» see no reason for sending the case 
back to the lower Appellate Court for a 
finding on the question whether a grove 
has been planted or not. It seems to me 
that the document evidences the oreation 
of an interest in the land in favour of the 
respondent subject to the condition that 
he shall plant a grove. But as no time is 
specified for the performance of the eondi- 
tion, the condition cannot be said to have 
been broken until the respondent renders 
the performance of the condition impassi- 
ble either permanently or .for an indefinite 
period (see Section 33 of the Transfer of 
Property Act). The appellant alleges 
that the land is under cultivation. If so, 
a grove may yet be planted on the land. 
In my opinion the appellant has made out 
no cause of action for recovery of the land 
in question. I, therefore, dismiss this 
appeal with costs. 

Appeal dismissed* 

A. I. R. 1915 Allahabad 217 

PiGGOTT, J. 

Mohammad Yasin — Applicant 

V. 

Oheda Lai and Opposite 

Party. 

Criminal Revn. Appln. No. 292 of 1915, 
decided on 19bh May 1915, from an order 
of the S. J., MaeruL 

Criminal P. C. (5 of 1898), S. l<^5Small 
Cause Judge refusing to sanction prosecution 
application under S. 195 (b) made to District 
Judge--^ Application is not Criminal appeal — 
Sessions Judge had no jurisdiction. 

An application was made to a Judge of the 
Court of Small Causes for sanction to prosecute 
the applicant in respect of offences under Sections 
195, 467 and 471 of the Penal Code, committed m 
an execution proceeding before him. The appli- 
cation was rejected. The matter was taken up 
to the District Judge under Section 195, clause 6, 
of the Criminal Procedure Code. In that Court 
the application was registered as a oriminal ap- 
peal : 

Held, that the application should not have been 
registered as a criminal appeal as it was a matter 

1915— A 28 
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in which the Sessions Judge had no jurisdiction. 
Case Law Ref. IP. 21 8, C. 1.] 

AT. L* Agatwala — for Applicant. 

8* N. Sen — for Opposite Party. 

Judgment. — The applicant in this oaso 
is one Mohammad Tasin, who on the 2i8t 
of February 1914 applied for execution of 
a certain decree in the Court of Small 
Causes at Meerut, alleging himself to be ai 
transferee of the decree. He produced a 
sale-deed purporting to be executed by the 
decree-holder. On inquiry the Court held 
the genuineness of that deed to be open to 
great suspicion and rejected Mohammad 
Yasin’s application. The original decree- 
holder having died during the pendency of 
these proceedings, there was some little 
dclay» perhaps not unnatural under the cir- 
cumstances, before his sons applied to the 
Judge of the Court of Small Causes for 
sanction to prosecute Mohammad Yasin in 
respect of offences punishable under Sec- 
tions 193, 467 and 471, Indian Penal Code, 
alleged to have been committed by him in 
the course of this transaction. The appli- 
cation came before the successor of the 
learned Judge who had tried the matter on 
the civil side, and sanction was refused by 
an order dated the 15bh August 1914. On 
the 28bh of October 1914, the applicants 
for sanction brought the matter before the 
District Judge of Meerut under Section 
195, clause (6), of the Code of Criminal 
Procedure. It appears that in this Court 
a somewhat curious practice prevails of 
registering applications to the District! 
Judge under this particular provision of 
the Code of Criminal Procedure as ori- 
minal appeals.” One result of this practice 
was that the learned District Judge felt 
considerable doubt as to whether the appli- 
cation before him was not barred by 
Article 154 of the first Schedule to the 
Indian Limitation Act (IX of 1908). He 
decided, however, to overrule the objection 
as to limitation and for the reasons given 
in his order, dated the 17th of November 
1914, he granted the sanction applied for. 

The matter was brought before this 
' Court by present application presented on 
the 13th April, 1915, and a further result 
of the system of registering such applica- 
tions as oriminal appeals in the Court of 
the District Judge of Meerut has been that 
the application now before me has been 
admitted, and notice issued to the opposite 
side, as an application in oriminal revision. 
On tbo reported authorities and settled 
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praotioe of this Oourti there oan be no 
doubt whatever that this ought not to have 
been done. Although in the Court below 
the application to the District Judge was 
registered as a criminal appeal, it was an 
application to the District Judge. It was 
an application in a matter in which the 
Sessions Judge could have no possible 
jurisdiction. I do not think the parties 
concerned were under any misapprehension 
as to the matter being before the District 
Judge of Meerut and not before the Ses- 
sions Judge. For authorities in this Court 
I am content to refer to decision of the 
Full Bench in Salig Ram v. Ramji Lai 

(1) . It is an arguable point, on the wording 
of Section 195 of the Code of Criminal 
Procedure, and a point as to which there 
has been difference of opinion between the 
various High Courts, whether under the 
circumstances stated Mohammad Yasin is 
not entitled to bring the matter before 
this Court by a further application under 
Section 195, clause (6), df the Code of 
Criminal Procedure. This point has, how- 
ever, been settled in the negative so far as 
this Court is concerned ever since the deci- 
sion in Kanhai Lai v* Chhadammi Lai 

(2) . The only revisional jurisdiction, 
therefore, which I can be asked to exercise 
in the matter is that limited by Section 
115 of the Code of Civil Procedure. I am 
content to say that I find no valid cause 
for interference under that section. 

The application is dismissed. 

Application dismissed. 


(1) (1906) 28 All. 554 = 3 A. L. J. 394^ 
1906 A. W. N. 108-8 Cr. L.J. 400 F. B. 

(2) (1909) 1 LC. 5-31 All. 48-9 Or. L.J. 63. 
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Bafiqub, J. 

J amiluddin and others - De fo ndan ts- 
Appellants 

V. 

Hafiz Abdul Majid -“Plaintiff-Respon- 
dent. 

Second Appeal No. 187 of 1914, decided' 
on 22nd February 1915, from the decree 
of Addl. Sub. J., Allahabad, dated 15th 
November 1913. 

(a) Custom — Purdah has been observed in 
U,P» since centuries — Easement, 

In the United Provinces the custom of Purdah 
has ,for centuries been strictly observed by all 
Hindus and Muhammadans except the poorest. 

10 All. 358 Followed. [P. 218, C. 2 & 219, C. 1.] 

^b) Easement Act (5 o/ 1882), S, ’Inter- 


vention of space does not affect right of privacy 
if invaded by new construction. 

The intervention of a space between two 
houses cannot affect the right of privacy if, as a 
matter of fact, that right is invaded by the new 
constructions complained of. [P. 219, 0. 2.] 

Qiridhari Lai Agarwala and Shaila 
Nath Mukerji^tor Appellants. 

Iqbal Ahmad — for Respondent. 

Judgment. — The parties to this appeal 
are neighbours and they live in Mohalla 
Bakhtiari in the city of Allahabad. The 
defendants-appellants made certain addi- 
tions to their house, which according to the 
plaintiff-respondent invaded the privacy of 
his house. He instituted a suit in the 
Court of the Munsif of Allahabad for the 
closing of the doors in the verandah 
marked A and B respectively on the plan 
and for the demolition of parapets marked 
0 and D and for a perpetual injunction 
restraining the defendants from doing any 
similar acts in future. The claim was 
resisted on various grounds. It was alleged 
in defence that no custom of purdah 
prevailed in the Mohalla of Bakhtiari, that 
the house of the plaintiff was overlooked 
by other houses, that the plaintiff had no 
right of privacy, and that he had acquiesced 
in the new constructions complained of. 
The learned Munsif after inspection of the 
spot and recording the evidence came to the 
conclusion that the additions made by the 
defendants to their house encroached upon 
the privacy of the plaintiff and decreed 
the claim accordingly. The defendants 
appealed and the learned Additional Subor- 
dinate Judge affirmed the decree of the 
first Court. The defendants have come 
up in second appeal to this Court and 
repeat tbo pleas which they had taken in 
defence before the first (3ourt. I shall 
consider the grounds of appeal seriatim. 
By the first ground of appeal it is contended 
that the custom of purdah does not obtain 
in the Mohalla Bakhtiari. Both parties 
produced evidence on this point, and the 
lower Courts, after carefully considering 
the evidence, came to the conclusion that 
the custom of purdah does prevail in the 
Mohalla. But apart from the evidence 
in the case it has been laid down by this 
Court in the well-known case of Ookal 
Prasad v. Radho (1) that “ at any rate 
in these Provinces the custom of purdah 
has for centuries been strictly observed 
by all Hindus except those of the 


(1) (1888) 10 AH, 358*1888 A.W.N. 135, 
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lowesfi olasses and by all Muhammacluus 
except the poorest.'* The fact that 
purdah is observed both by the Hindus 
and the Mahamtnadans in these Provinces 
except the poorest olasses admits of no 
doubt or discussion. The parties to this 
appeal are Muhammadans among whom 
purdah is observed more strictly and more 
generally. The first ground of appeal is 
quite baseless. 

The second ground of appeal is to the 
effect that the plaintiff has failed to prove 
a right of privacy. This plea is not quite 
intelligible. The learned Vakil who ap- 
pears for the appellants explains it by say- 
ing that Jhe enclosure to the courtyard of 
the plaintiff is in bad repairs and does not 
stifidoiently protect the women of the 
plaintiff’s house from the gaze of neighbours 
and passers-by and hence the plaintiff has 
no right of privacy. In support of this 
reference is made to a remark in the judg- 
ment of the lower Appellate Court, which 
is to the effect. ‘It is true that this com- 
pound is not complete and is not the inner 
courtyard of a building intended for females, 
but the fact remains that it is part of the 
house which is in occupation of the plain- 
tiff’s females who do keep purdah'* I am 
unable to infer from this passage that the 
courtyard of the plaintiff is in such bad 
repairs as to expose the females of the 
plaintiff s house to the gaze of the neigh- 
bours or the passers-by and thus deprive 
the plaintiff’s females of their right of 
privacy. 

The third ground of appeal is to the 
effect that the plaintiff’s house is over- 
looked by other houses of his neighbours 
and the courtyard is open to public view. 
The lower Appellate Court has held that it 
has not been clearly established that the 
plaintiff’s house is overlooked by some 
other houses of his neighbours. This is a 
finding of fact and cannot be questioned at 
this stage. Besides, as remarked by the 
lower Appellate Court, the fact that a 
woman appears before certain persons is no 
reason for supposing that she would allow 
herself to be seen by other persons who 
are strangers to her. I reject the third 
ground of appeal. 

The contention embodied in the fourth 
ground of appeal is that a public road or a 
plot of nazul land and certain other plots 
of land intervene between the house of the 
plaintiff and that of the defend mts and, 
thereforOf the plaintiff has no cause of 


action. No authority has been cited in sup^ 
port of this contention. On the contrary 
there is an authoritv against it, vide Kawr 
rji Premchnnd v. Bai Jater (3). The in- 
tervention of a space between two houses 
cannot affect the right of privacy if, as a 
matter of fact, that right is invaded by the 
new constructions complained of. This 
ground of appeal, therefore, fails and is 
rejected. 

The fifth ground of appeal raises the 
question of acquiescence. It has been 
found by the lower Appellate Court upon 
evidence in the case that there was no ao- 
quiesoenoe by the plaintiff in the new 
constructions. Nothing has been urged in 
support of the fifth ground of appeal which 
could make me take a view different from 
that taken by the Court below. I, there- 
fore, disallow the objection. The appeal 
fails and is dismissed with costs. The 
learned Vakil for the appellants Wants 
extension of time within which to carry out 
the directions in the decree. I allow three 
months* time for this purpose. 

Appeal dismissedi 

(2) (1869) 6 B. HrcTCuar^^”" ‘ 
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Chamibr and Piggott, JJ. 

Sarju Prasad — Plaintiff- Applicant 

V 

Mahadeo Parade and others — Dofen- 
dants-Respondents. 

Civil Revn Petn. No. 139 of 1914, decid- 
ed on 7th May 1915 from the order of 
Addl. Sib-.T., Gorakhpur. 

Provincial Small Cause Courts Acty (9 of 1887) 
S. 37 — Small Cause Court nature^s suit trans- 
ferred to regular and tried as regular sutt^ 
Appeal lies. 

A suit of a Small Cause Court nature was filed 
before a Munsif, who had the powers of a Small 
Cause Court J udge, and was registered as a Small 
Cause Court suit. Subsequently the Munsif was 
succeeded by an ofdcer who had no Small Cause 
Court powers. The latter officer ordered the case 
to be transferred to (he regular side and tried it 
as a regular suit. An appeal against his decision 
«was dismissed on the ground that no appeal lay. 

Held, that an appeal did lie. A. I. R. 1914 All. 
119 appr. of. 13 All 324 not Foil, and Case LawBef. 

[P. 220, Cal. 2 & P. 221, C. l.J 

Jogendra Nath Mukerji —for Applicant. 

Sital Prasad Ohose — for Beapondcnts. 

Order op Refbrbnck. 

This is an application for revision of an 
order of the Additional Subordinate Julgd 
of G3rakhpur, rejecting an appeal on the 
ground that the suit out of whish 
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ifc atose was a Small Cause Court 
suit and, therefore, no appeal lay. The 
facts are that the suit was instituted 
in the Court of an ofiSoer who had been 
invested with the power of a Judge of a 
Small Cause Court up to a certain pecu- 
niary limit. The suit was registered on 
the Small Causa Court side. Sometime 
after the written statement had been filed 
the Munsif went on leave and was succeed- 
ed by an officer who had not been invested 
with the powers of a Small Cause Court. 
The latter officer passed an order trans- 
ferring to the regular side all Small Cause 
Court suits which he then found pending 
in the Court and he tried out those oases 
as regular suits. The Subordinate Judge 
purports to follow the decision of this 
Court in Mongal Sen v. Rup Ghand (1) 
in holding that no appeal lay. In the 
case of Kamta Parshad v. Mahahal 
Singh (2), Mr. Scott and I were unable 
to accept the construction placed upon 
Section 35 of the Provincial Small Cause 
Courts Act by this Court in the case cited, 
and it appears to me that a further recent 
decision of Mr. Justice Knox in Shiam 
Behari Lai v. Kali (3) is inconsistent 
with the decision in that case. I am of 
opinion that the recent decision of Mr. 
Justice Knox is correct and I explained 
my reasons for the view which I have 
taken of Section 35 in the case of Kamta 
Parshad v. Mahabal Sing (2); but sit- 
ting alone I do not feel justified m deciding 
contrary to the decision of a Beach of two 
Judges of this Court. I, therefore, refer 
this application for revision to a Bench of 
two Judges. 

Judgment -—This is an application for 
revision of an order of the Additional Sub- 
ordinate Judge of Gorahkpur, rejecting an 
appeal by the appellant on the ground 
that the suit out of which it arose 
was a Small Cause Court suit and, there- 
fore, no appeal lay. The facts are 
that the suit was instituted in the Court 
of a Munsif who had been invested • 
under Section 25 of the Bengal, North- 
Western Provinces and Assam Civil Courts 
Act, XII of 1887, with the jurisdiction of 
a Judge of a Court of Snail Causes up to 
la certain pecuniary limit. The suit was 
I reglstered on the Small Cause Court side . 

tl) (1891) 13 AIK 324=51891 A. W. N. 96. 

(2) (1903) 6 O.C. 81. 

(3) A.I.R. 1914 All., 119ac22 I.C. 909. 


Sometime after the written statement bad 
been filed the Munsif went on leave and 
was succeeded by an officer who had not 
been invested with the jurisdiction of a 
Judge of a Court of Small Causes. The 
latter officer passed an order transferring 
to the regular side all Small Cause Court 
suits which he found pending in the Court 
and tried them out as regular suits. One 
of those suits was the suit out of 
which this application has Brisen. The 
Munsif dismissed it and the plaintiff appeal- 
ed. The Subordinate Judge purporting to 
follow the decision of this Court in Man^ 
gal Sen v. Rup Chand (1) has held that 
no appeal lay. The facts of that case are 
not on all fours with those of the present 
case, for in that case an order had been 
passed under Section 25 of the Code of 
Civil Procedure of 1882, and the Court 
was of opinion that under the last para- 
graph of that section the Court to which a 
Small Cause Court suit is transferred must, 
for the purposes of the suit, be deemed to 
be a Courfc of Small Causes. It is true 
t^t the learned Judges referred also to 
Section 35 of the Provincial Small Cause 
Courts Act and indicated that their opi- 
nion would have been the same whether 
the case were transferred under Section 
25 of the Code of Civil Procedure or Sec- 
tion 35 of the Provincial Small Cause 
Courts Act. The decision referred to has 
been dissented from by the Calcutta High 
Court in Dulal Chandra D^h v. Ram 
Narain Deb (4), and also by the Bombay 
High Court in Ramchandra v. Oanesh 
(5). In Oudh the view taken for several 
years past has been that which has been 
adopted by the Calcutta and Bombay High 
Courts, Vide Kamta Parshad v. Mahabal 
Singh (2). In a very recent case, Shiam 
Behari Lai v. Kali (3), Mr. Justice 
Knox, who was one of the Judges, who 
took part in the decision of the case of 
Mdngal Sen v. Rup Chand (1), held that 
in a case of this kind the officer who suc- 
ceeded the officer before whom the suit 
was filed was bound to try such a suit as 
this as a regular suit. A decree bad been 
passed in the form of Small Cause Court’s 
decree. Mr. J ustioe Knox held that the 
unsuccessful party had been prejudiced by 
the procedure adopted inasmuch as he had, 
been deprived of the right of appeal, and 


(4) (1904) 31 Cal. 1057. 

(5) (1699) 23 Bom. 382. 
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bd «6li ftiide the decree. The view taken in 
the ease of Shiam Behari Lai v. Kali (3) 
is in agreement with the view taken by 
the Calcutta, Bombay and Oudh Courts 
and is, we think, correct. It seems to us 
that under Section 35 of Act IX of 1887 
the Munsif who tried the suit, not having 
been invested with the jurisdiction of a 
Court of Small Causes, was bound to try 
out the suit as a regular suit, and that there 
was a right of appeal against his decision. 
We allow this application, set aside the 
order of the Subordinate Judge, return the 
record to his Court and direct that the 
appeal be restored to the pending file and 
disposed tf according to law. Costs of 
this application will be costs in the cause. 

Application allowed ; 

Order set aside. 
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Chamier and Piggott, JJ. 

iBmpefor— “Appellant 

V. 

Dip Narain — Accused-Respondent. 

Criminal Appeal No. 995 of 1914, de- 
cided on 26th January 1915, against the 
order of Sessions J., Azamgarh. 

Evidence Act, (lo/ 1872), S, 
by one co-accused is admissible against alU 

Where several persons were tried for an 
offence under Sections 211 and 109 of the Indian 
Penal Code and one of them entered confession, 
but not being convicted on the plea of guilty 
was tried jointly with the other accused : 

Held, that his confession was admissible in 
evidence as against all the accused. 

0. C. Dillon, 8. G. Mukerji, Surendra 
Nath Sen, R. K. Malviya and Iqbal 
A hmed — for Accused. 

Ryves — for the Crown. 

Judgiiieat.“-This is an appeal by the 
Local Oovemment against the acquittal of 
one Dip Narain, who was convicted by a 
Magistrate of the first Class of an offence 
punishable under Sections 211-109jof the 
Indian Penal Code, but acquitted by the 
learned Sessions Judge of Azamgarh on 
appeal. As a matter of fact nine persons 
were put on their trial before the Magis- 
trate, all of whom were convicted and all 
of whom appealed. The Sessions J udge 
dismissed seven of the appeals, but ac- 
quitted Dip Narain and one Musamniat 
Talia. There has been no appeal against 
the acquittal of the latter. 

The task before us is a simpler one than 
WM before the Ooi:ffts below, as many 
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matters which were in controversy there 
have been accepted in argument in this 
Court as fully established by the evidence^ 
We find that Gaya Sunar, resident 6t 
Shah zad pur in the Fyzabad District, was 
on bad terms with his relatives, Sarju and 
Laohhman. He somehow or other came to 
believe that a false charge brought against 
these persons could be successfully pro- 
secuted, if suitable measures were taken, 
before a certain Bench of Honorary 
Magistrates exercising jurisdiction at 
Azamgarh. He came into Azamgarh for 
that purpose, and there got into oommuni- 
oation with various persons, including 
Gulab Sunar and one Muhammad Ishaq, 
a dealer in timber. A conspiracy was 
hatched for the filing of a false complaint 
before a Bench of Honorary Magistrates 
consisting of Raja Muhammad Shah and 
Babu Krishen Deo Narain Singh. Salaran 
Teli of Azamgarh was employed to come 
forward as complainant, and it seems to 
os perfectly clear on the evidence, if 
indeed this much also has not been 
practically conceded in argument before 
us, that there were members of the 
conspiracy who professed to be ^ able to 
ensure its success by bringing improper 
influence to bear on Babu Krishen Deo 
Narain Singh. Accordingly, on April 3rd, 
1914, Salaran filed a complaint before the 
Honorary Magistrates already named, in 
which he falsely charged Sarju and Lachh- 
man with having committed, within the 
jurisdiction of the said Magistrates, offences 
punishable under Sections 323, 406 and 417 
of the Indian Penal Code. Salaran was 
examined on his complaint and put in a list 
of witnesses. We cannot refrain from re- 
marking that a Magistrate of experience 
oould soarcely have helped seeing that the 
story told by Salaran was a most extra-* 
ordinary one, and that, even if it might 
prove on inquiry that there was any truth 
in the other allegations made by him, the 
story of the assault said to have been com- 
mitted by Sarju and Laohhman on April 
Ist bore every appearance of being a piece’ 
of imaginative embroidery. The Honorary 
Magistrates, however, took cognisance el 
the complaint as one of ^^oausing hurt^’ 
(under Section 323, Indian Penal Code) only, 
and issued process for the attendance of the 
accused persons and of the witnesses named 
by Salaran, fixing April 17 th, 1914, for the 
trial On that date Sarju and Laohhmaii^ 
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having oome to Azamgarb and secured the 
services of Sheikh Faiyaz Husain* a local 
Mukhtar, presented a petition before the 
Sub-Divisional Magistrate asking for a 
transfer of the case against them to some 
other Court. There were allegations made 
in this petition which satisfied the Sub- 
Divisional Magistrate that prompt action 
was called for on his part. He transferred 
the complaint of Salaran to his own fiile, 
and went over in person to the Court of the 
Honorary Magistrates to take possession of 
the record and secure the attendance 
before 'himself of the complainant and his 
witnesses. The falsity of the complaint was 
at once disclosed. Salaran absconded ; his 
witnesses denied all knowledge of the affair. 
The complaint was dismissed, and the Sub- 
Divisional Magistrate initiated a proceed- 
ing under Section 476 of the Code of 
Criminal Procedure which resulted in the 
trial out of which the present appeal has 
arisen. 

As against Dip Narain, the case for the 
prosecution is that he was an active member 
of the conspiracy which organised the in- 
stitution by Salaran of his false complaint 
of April 3rd, 1914, and more particularly 
that he was the member to whom the 
others looked as the instrument through 
which improper influence was to be brought 
to bear on the Honorary Magistrate, Babu 
Erishen Deo Narain Singh. 

In tliis connection wo may at once pro- 
ceed to comment on one aspect of the case 
which calls for special notice. The learned 
Sessions Judge seems to have been much 
influenced by the view that the case for 
the prosecution involved serious allegations 
against this Honorary Magistrate. He con- 
sidered those allegations grossly improba- 
ble and very inadequately supported by the 
evidence. He then followed out a train of 
reasoning according to which the acquittal 
of Dip Harain appears to follow as a neces- 
sary consequence on the failing of the pro- 
secution to establish any specific charge of 
corruption or misconduct against Babu 
Erishen Deo Narain Singh. We are quite 
unable to look at the case in this light. The 
Honorary Magistrate was not on his trial. 
No charge was preferred against him, and 
no onus lay on the prosecution of establish- 
ing any such charge. The question with 
which we are concerned is whether Dip 
Narain represented himself, or was under- 
stood by the othqr oonspirators* to be a 


person in a position to bring corrupt influ- 
ences to bear on the Honorary Magistrate. 
Whatever remarks we may find it neces- 
sary to make on any portions of the evi- 
dence, we have to bear in mind that the 
point for determination is the guilt or inno- 
cence of Dip Narain, and that his guilt is 
perfectly oocsis'ient with the entire inno- 
cence of the Honorary Magistrate. 

When we oome to ask ourselves whether 
there is anything seriously improbable in 
the suggestion for the prosecution that 
Gaya Sunar and his fellow-conspirators 
believed themselves able to influence the 
oondoot of Babu Erishen Deo Narain Singh 
through Dip Narain, we find that there is 
reliable evidenoe on the record which lends 
plausibility to the suggestion. Dip Narain 
seems to be a local shopkeeper. He speaks 
of himself as a tenant ” of Babu Erishen 
Dao Narain Singh ; but it does not appear 
that he has any ostensible connection with 
that gentleman, or any ostensible business 
of any kind, which should make him a 
constant attendant in the Court of the 
Honorary Magistrates on days on which 
Babu Erishen Deo Narain Singh is 
sitting. Yet Abdu) Ghafur, feshkar of 
the Honorary Magistrates’ Court, deposes 
as follows : — “ Dip Narain comes daily 
when Babu Erishen Deo Narain sits. I 
have often been to Babu Erishen Deo 
Narain 8 house and I have ssen Dip Narain 
there. Dip Narain used to give pan to 
Babu Erishen Doo Narain and Baja 
Mohammad Shah.” This witness seems 
to us quite unshaken in cross-examination. 
The general tone of his evidenoe is by no 
moans that of a man who has been got at 
to bolster up a charge against Dip Narain 
and to blacken the oharaoter of Babu 
Erishen Deo Narain Singh. He deposes 
that Dip Narain was present in Court on 
April 3rd when Salaran was examined on 
his complaint, but admits that he does not 
remember Dip Narain’s presence on April 
17tb, though the latter is an admitted fact. 
He represents Dip Narain as ministering 
to the needs of both the Honorary Magis- 
trates on the Bench when Babu Erishen 
Deo Narain Singh sits there. We accept 
his evidenoe as true, and we regard it as 
proving that Dip Narain habitually con- 
ducted himself in a manner calculated to 
impress outsiders with a belief in the 
existence of confidential relations betw^n 
himself and Babu Sjrishen Deo Narain 
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Singh, partioahrly with reforenoe to the 
prooeedingB of the latter on the Benoh of 
JuBtioe. 

At first sight the above oonolasion may 
not seem to oany us very far ; but there Is 
no getting away from the fact that in 
arriving at it we have virtually disposed of 
this appeal. For when onoe the case for 
the proseoution has been cleared of that 
mist of presumed improbability through 
which it presented itself to the eyes of 
the learned Sessions Judge^ the evidence 
against Dip Narain is simply overwhelm- 
ing. Setting aside for the moment all 
items of evidence as to which there has 
been serious controversy, we find on the 
record the statements of four witnesses, 
Qirdhari, Amjad Ali, Neor and Ohhittru, 
all of whom depose to having seen 
meetings of tbe persons accused of this con- 
spiracy at the house of the accused, Gulah 
Sunar, and three of whom depose to the 
presence of Dip Narain at these meetings. 
These witnesses were believed in the Courts 
below, and have been relied on by the 
learned Sessions Judge as against all the 
accused persons other than Dip Narain and 
Musammat Talia. Their evidence seems 
to us to have been procured under oiroum- 
stanoes which practically exclude the 
defence theory of collusion and fabri- 
cation. In our Court only the evidence 
of Chhittru was seriously attacked, and 
this attack was based on a previous 
statement of his (one made in the course 
of the proceedings under Section 476 
of the Code of Criminal Procedure) on 
which he had never been cross-examined. 
The accused persons were very efficiently 
defended in the Courts below, and if there 
had been any real force in tbe argument 
now pressed on our notice, we are confi- 
dent that the alleged discrepancy would 
have been put to the witness Chhittru 
when he was recalled for cross-exami- 
nation. The argument itself is based on an 
ambiguous phrase in Ohhitru’s former de- 
position. We do not find it convincing, 
and we regard the evidence given by these 
fodr witnesses as reliable. It has been 
argued that it is not conclusive ; but it is 
evidence of facts which, in the absence of 
reasonable explaration, do connect Dip 
Narain with the presentation of Salaran’s 
false complaint It requires to be read in 
connection with the evidence of the 
peshkar^ Abdul Ghafur. The association of 
Dip Narain with tbe other eonepiratorg at 


the house of Qulab, under the oirourn* 
stances stated, is a matter from which the 
Court may reasonably infer his oomplioity 
in the conspiraoy. Moreover the evidenoe 
of Amjad Ali carries the case even beyond 
the bounds of legitimate inference, for he 
deposes to a statement by Gulab that he 
was ^^getting up a case" and to a request 
for assistance from this witness* 

Then there is the evidence of Fida 
Husain, the clerk of Mohammad Shafi, 
Mukhtar, who was engaged to act for 
Salaran in^ the prosecution of the false 
charge. He deposes to the active partioi- 
pation of Dip Narain in getting the false 
complaint drafted and in the arrangements 
made for its presentation in Court. He 
18 corroborated by Mohammad Shafi him* 
self, who even deposes that it was from 
Dip Narain’s hand that he received a pre- 
liminary fee of one rupee. The Magistrate 
who tried the case looked upon Fida 
Husain as probably an accomplice, and was 
dissatisfied with the manner in which 
Mohammad Sbafi fenced with certain ques- 
tions put to him in cross-examination. More 
particularly, he thought the Mukhtar was 
not speaking the truth when he said that 
Fida Husain, though he had been his 
clerk, bad ceased to act as such before the 
transactions in question in this case. The 
learned Sessions Judge seems to have 
worked up to the conclusion that all the 
evidenoe given by these two witnesses was 
deliberately false. Yet it is an undoubted 
fact that Mohammad Shafi was engaged to 
act for Salaran in the prosecution of Sala* 
ran's false complaint, and Fida Husain did 
write out the complaint filed by Salaran in 
Court and the power-of-attorney in favour 
of Mohammad Shafi. They were neoeasary 
witnesses to any inquiry into the circum- 
stances under which Salaran’s complaint 
came to be filed. The suggestion that they 
have embroidered on the facts which un- 
doubtedly were within their knowledge, 
for the sake of getting Dip Narain into 
tfouble, rests on the very slenderest of 
foundations. It was no doubt a very awk- 
ward thing for Mohammad Sbafi, from 
the point of view of his professional career, 
to be suddenly caught out in the position 
of ostensible legal adviser to a gang of 
consnirators engaged in the manufacture of 
a flagrantly false case. The position would 
tend to make him somewhat economical of 
the truth while in the witness-box, and he 
may have influenced Fida Husain to be 
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the same. To this extent the evide^e ot 
the two witneBses requires to be cautiously 
considered ; but we find no real reason tor 
disbelieving their evidence where it affects 
Dip Narain. That they are not the tools 
ot any conspiracy for getting Babu Erishen 
Deo Narain Singh into trouble may reason- 
ably be inferred from the fact that they 
say nothing whatever against him. 

This is the position we have reached 
without even touching upon the two most 
oontroverted points in the casOf the evi- 
dence of the witness Chedi Bangrez and 
the confession of the accused Muhammad 
Ishaq. If we could be sure that these 
two men spoke the truth to the best of 
their knowledge# we need not have dis- 
cussed any other evidence. Both assert that 
the filing of Salaran*s complaint was the 
outcome of an elaborate conspiracy# in 
connection with which Dip Narain was 
an important member# acting (or pur- 
porting to act) as go-between for the others 
in their dealings with Babu Krishen 
Deo Narain Singh. The confession of 
Mohammad Ishaq obviously requires to be 
taken into consideration against all the 
accused# the learned Sessions Judge, need 
have had no misgivings on this point. 
Muhammad Ishaq was not convicted on 
his plea of guilty# and he was tried jointly 
with the other accused. Under the cir- 
cumstances of this case the trying Magis- 
trate would have shown very poor discre- 
tion if he had convicted Muhammad Ishaq 
on his plea of guilty# thereby recording 
his belief in the substantial truth of 
Muhammad Ishaq’s confession# before the 
other accused had even * entered on their 
defence. The case obviously required the 
most thorough sifting out before any 
Court could say with confidence that 
Muhammad Ishaq’s confession was subs- 
tantially true, even where it implicated 
himself. As it is, the learned Sessions 
Judge has taken into consideration the 
confession of Muha nmad lahiq to a far 
greater extent than did the trying Magis- 
trate ; only he has used it to discredit the 
witness Ohedi and to throw doubt on the 
prosecution case geaeraliy, as if the prose- 
cution could be made responsible for all 
the allegations which Muhammad Ishaq 
saw fit to make against the Honorary 
Magistrate, 


We have no doubt that both tl)e Oourta 
below were right in thinking that both 
Mohammad Ishaq and Ohedi had made 
statements which were palpably untroe. 
We should not think of oonvioting anyone 
except possibly Mohammad Ishaq himself 
on the confession pltis the evidenoe of 
Ohedi. Yet we think the learned Sessions 
Judge was quite mistaken in looking upon 
Ohedi as a witness wholly unaoquainied 
with the facts to which he purported to 
depose. He was probably telling about 
as much of the truth as he felt he oould 
conveniently do without making it too 
obvious that his proper place was in the 
dock and not in the witness-box. Having 
said this much, we think it idler to enter 
upon conjectures as to why Mohammad 
Ishaq and Ohedi should have said precisely 
what they did. On no reasonable theory 
do we find anything in these statements 
which shakes our belief in the rest of the 
prosecution evidence ; there is a com- 
plete case against Dip Narain without 
them. 

The defenoe, as embodied in Dip Narain’s 
own statement, we find to be singularly 
unoonvinoing. It rests upon the fact that 
Faiyaz Husain, Mukhtar, acted for Sarju 
and Lacbhman in the proceedings before 
the Sub-Divisional Magistrate. Faiyaz 
Husain had been the opponent of Babu 
Krishen Deo Narain Singh in a Municipal 
election in which the latter was suooeesful. 
The suggestion is that, in order to revenge 
himself for bis disappointment, this 
Mukhtar has engineered all that part of 
the prosecution case which seems to oast 
discredit on the proceedings of the Hono- 
rary Magistrate. Dip Narain is supposed 
to have been implicated, firstly f in order 
to strike at Babu Krishen Deo Narain 
Singh through him ; secondly^ because he 
refused to vote for Faiyaz Husain at the 
contested election ; and thirdly^ because 
he refused to make a statement implicating 
Babu Krishen Deo Narain Singh at the in- 
quiry before the Sub-Divisional Magistrate. 
This last Is the point on which Dip 
Narain himself lays most stress, and in 
doing so he throws mud freely, not only at 
the Mukhtar Faiyaz Husain, but at the 
Bub-Divisional Magistrate himself. His 
allegations against this oflSoer are wholly 
unsupported by evidenoe and wo regard 
them M obviously false. His defenoe evi- 
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1^6000 la directed towards proviog that be 
bad 80036 ostensible bosiness on April 17th 
in the Municipal OfiBoe which adjoins the 
Court of the Honorary Magistrates, and 
towards substantiating his story about the 
contested Municipal election* One witness 
also says that Mohancmad Shah owed Dip 
Narain naoney, a fact which Mohammad 
Shafi himself had in a fashion admitted. 
It is obvious enough that Mohammad 
Shafi would not obtain a release from bis 
debt by getting Dip Narain sent to jail; 
and the whole of the defence evidenoe 
might aooepted, though some of it 
seems of very doubtful value, without 
really aflfeoting our vie >v of the caia for 
the nros^jutio’^. 

We are satisfied that the learned Ses* 
sions Judge has allowed himself to be 
wholly led astray in this case by a sort of 
belief that the prosecution was really 
directed against Babu Krishen Deo 
Narain Singh, and that Dip Narain 
could not be convicted unless the Court 
believed the allegations against that 
gentleman which are to be found in 
Mohammad Ishaq’s confession, and no- 
where else on the record. We hold it to 
be fully proved that Dip Narain was a 
party to the conspiracy which resulted in 
the BUng of Salarau’s false complaint. 

We set aside the Sessions Judge’s order 
of acquittal ; we restore the Magistrate’s 
order convicting Din Narain on the charge 
under Sections 211-109 of the Indian 
Penal Code as framed. No special argu- 
ment has b?en addreesod to us on the 
subject of sentence, and we see no adequate 
reason for de parting from the santenoe 
originally passed by the trying Magistrate. 
We sentence Dip Narain to be rigorously 
imprisoned for one year and to pay a fine 
of Bs- 60, in default of payment of fine he 
will undergo fu ther rigorous imprison- 
ment for two months. He must surrender 
to his bail aocordingly. Any period of 
imprisonment which he may have already 
undergone will count towards execution 
of the sentence now imposed. 

Order modified. 
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BIOHARDS, 0. J., AND PlGGOTT, J- 

Pur an Nath Saihak — Petitioner- Ap- 
pellant 
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First Appeal No. 146 of 1914, decided 
on 19th March 1915, from an order of the 
Dist. J., Saharanpur. 

Provincial Insolvency Act (3 of 1907). S, 4 (b) 
— Collusive decree for transferring possession 
is transfer of property within S, 4 (6), 

A collusive suit and subsequent withdrawal 
from or compromising of the same, with the 
express object of putting another party in posses^ 
sion of immoveable property, amounts to a traas< 
fer of property by an insolvent within the mean 
ing of clause (6) of Section 4 of the Provincial 
Insolvency Act, 1907. [P. 205. C. 2.' 

Nihal Chand — for Appellant. 

Judgment. — This is an appeal arising 
out of the dismissal of an application in 
insolvency. The applicant was a creditor 
of the respondent, Atwargir, The appli- 
cant alleged that the said Atwargir waf 
indebted to him in a snm far exceeding 
R8.500, and further, that Atwargir had com- 
mitted an act of insolvency by transferring 
certain property with intent to defeat the 
applicant's claim. It was alleged that the 
transfer was effected in the following man- 
ner: that Atwargir brought a collusive suil 
claiming certain property from one Musam 
mat Baldevi, which suit be proceeded tc 
compromise in such a manner that a decree 
might be passed having the effect of leaving 
Musam met Baldevi in possession of the 
property and preventing Atwargir trow 
ever claiming the sime from her. Or 
notice being issued to Atwargir, the lattei 
presented an applioation admitting the debti 
set forth by the applicant and asking fo 
an enquiry by the In3olvenoy Court. Thi 
District Judge has dismissed the applies 
tion, bolding that there has been no ao 
of inaolvenoy on the part of the debtor 
Atwargir. He has done this without an^ 
inquiry into the facts. He seems to have 
been of opinion that under no oiroum- 
stances could the institution of a collusive 
suit and subsequent withdrawal from oi 
compromising of the same, even thougl 
this transaction was carried out with tb< 
express object of putting another party ii 
possession of immoveable property, amoun 
to a transfer of property by an insolven 
'within the meaning of clause (h) o 
Section 4 of the Provinoial Insolvenc: 
Act, III of 1907. We do not accept thi 
view of the law. In our opinion th 
Court below should have made an enquir 
into the facts alleged by the petitioner an 
should have disposed of the applioation i 
accordance with the result of that enquir' 
We set aside the order complained 
and remand the case to the Court belo^ 
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with directions that it be re-admitted on to 
the file of pending applications and be 
disposed of on the merits. Oosbs of this 
appeal will be costs in the cause. 

Order set aside ; Case remanded. 
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Eafique, J. 

Wazir AAwaci— Plaintiff-Appellant 

V. 

Daya Kishun — Defendant-Respondent* 

Second Appeal No, 235 of 1914, deohled 
on 27bh January 1915, from the decision 
of the Suh-J., Budaun, dated 30th January 
1914. 

Occupancy tenant — Grove — Grove planted on 
occupancy land is not transferable. 

Where an occupancy tenant plants a grove on 
his holding, he has no right of transfer in the 
trees. They cannot be sold privately or in exe- 
cution of a decree against the tenants. Case 
Law Ref. and 17 I. 0. 656. A. I. R. 1914 Mad. 
428 Dist. [P. 207, C. 2.] 

Abdul Raoof — for Appellant. 

Damodar Das — for Respondent* 

Judgment.— This appeal arises out of 
a suit brought by a zemindar for a perpe- 
tual injunction restraining the defendant 
from cutting down trees of a grove or 
otherwise interfering with bis {zemindar's) 
possession over it. It was alleged in the 
plaint that Moulvi Wazir Ahmad, the 
plaintiff, was the zemindar of the village 
of Shitabnagar, and that Bhopal and others 
were his tenants in respect of plots, 
among others, numbered 74, 81 and 89. 
There was a mango grove on the said plots 
which was in the possession of Bhopal 
and others merely as hia tenants, whose 
sole right in the grove was that of taking 
fruits. They had no right of transfer in 
respect of the trees of the grove nor could 
the said trees be sold in execution of a 
decree against them. One Daya Krishna* 
in execution of his decree against them 
had some of the trees of the said grove put 
up to auction and purchased them himself 
on the 28th of June 1911. The said sale 
was void at law and put an end to the 
rights of the tenants in the grove and the 
plaintiff became entitled to its possession. 
He entered on* possession but Daya 
Krishna, the purchaser, with the help of 


two others attempted to out down the trees 
purchased by him and was prevented by 
the plaintiff. The plaintiff, therefore, sued 
for perpetual injunction restraining Daya 
Krishna and his friends from cutting down 
any trees of the grove in question or 
otherwise interfering with the plaintiff's 
poBsession over the said grove. The claim 
was resisted on various grounds. The 
pleas with which we are concerned in this 
appeal were that the plots Nos. 74, 81 and 
89 were granted to Debi Singh, ancestor 
of Bhopal and others, by the zemindar, oi 
the village for planting a grove and Debi 
Singh accordingly planted a grove and his 
descendants bad a proprietary right in the 
grove which they could transfer either 
privately or which could be sold in execu- 
tion of a decree against them. Moreover, 
under a custom obtaining in the village and 
also under the terms of the Wajib^uharz 
tenants have a transferable right in the 
trees in their posse saion. The learned 
Munsif held that the land of the grove in 
suit had not been granted to Debi Singh 
for planting a grove, but was his occupancy 
holding over which he had planted a 
grove. He further held that the custom 
sab up for the defence was not proved 
and that the terms of the Wajib-uUarz 
were not applicable to the present case. 
The claim was accordingly decreed. Daya 
Kishen, the auction-purchaser of the trees, 
preferred an appeal. The only point urged 
on his behalf before the learned Subordi- 
nate Judge was that under the terms of 
the Wajib’uharz of the village of Shitab- 
nagar tenants had a transferable right in 
the trees planted by them. In order to 
dispose of the question raised in the appeal 
the learned Subordinate Judge framed a 
fresh issue and remitted it for trial to the 
first Court. The finding of the first Court 
on the fresh issue did not support the 
contention of the appellant that under the 
terms of the Wajib-uUarz a tenant had a 
right of transfer in the trees planted by 
him on his holding. The learned Subordi- 
nate Judge accepted the finding of the 
first Court, but for the other reasons held 
tliat the tenants of the grove in suit had a 
right of transfer in the trees. He ac- 
cordingly accepted the appeal and dis- 
missed the claim of the plaintiff. 
The latter has come up in second 
appeal to this Court. He contends that 
an occupancy or non-oooupanoy tenant 
who nlanta trees on his holding haa 
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no right of transfer in the trees in the 
absenoe of a oustom or oontraot to the 
contrary. The following oases are relied 
upon in support of this contention : Rasim 
Mian v. Banda Husain (1) ; Imdad 
Khatun v. Bhagirath (2) ; Kausalia v. 
GuJab Kuar (3) ; Janki v. Sheodhar (4) ; 
Wahida Khatun v. Bulaqi Das (5). 

For the respondent the reply is that the 
finding of the lower Appellate Court is 
that the ‘land of the grove in suit was 
given to Debi Singh on a fixed rent for 
the purpose of planting a grove and, there- 
fore, the principle laid down in the oases 
relied upon by the appellant does not 
apply. It is said that when a zemindar 
grants lalid on rent to a person to plant a 
grove, that person has a right of transfer in 
the trees. In support of bis argament the 
respondent refers to the following 
oases : — 

Muhammad Ismail Khan v. Mithu 
Lai (6) ; Habihullah v. Kalyan Das (7). 

The case-law, no doubt, makes a dis- 
tinction between the rights of a tenant, 
oooupanoy or non-oooupanoy, who plants 
trees on his holding and of a person who 
is given land at a specified rent solely for 
the purpose of planting a grove. The 
contention of the respondent must prevail 
if it has been found that the land of the 
grove in suit was granted to Debi Singh 
for the purpose of planting a grove. It is 
true that the learned Subordinate Judge 
does say that he thinks that the land of 
the grove in suit was let to Debi Singh on 
a fixed rent for the purpose of planting a 
grove. But there does not seem to be 
any evidence in support of this finding. 
The defendant-respondent produced evi- 
dence to prove that the plaintiff-appellant 
had granted the land of the grove in suit 
to Bhopal and others who had planted the 
grove. The first Court disbelieved that 
evidence. The learned Subordinate Judge 
did not accept it also, for he holds that the 
land was granted to Debi Singh. He 
means presumably that the land was 
granted by the former zemindars^ as the 
plaintiff-appellant was not the zemindar 
in the life-time of Debi Singh. In fact 

(1) [1883] 5 All. 616=»(1838) A.W.K. 169. 

(2) [1888] 10 All. 169=(1888) A.W.N. 32. 

(8) [1899] 21 All. 297a:(1899) A.W.N. 72. 

(4) [1901] 23 All. 211*(1901) A.W.N. 52. 

(6) 119061 S A.L.J. 385a(l906) A.W.N. 140. 

(6) [19121 X7 1.0. 656. 

(7) A.I.R. 1914 All. 428«2S LC. 169. 
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the learned Subordinate Judge, in 
earlier part of his judgment, accepts tho 
finding of the first Court that the grove in 
question was planted with the permission 
of the former zemindar. The revenue 
papers show that the land of the grove was 
the occupancy holding of Debi Singh for 
a long time before any trees were planted 
by him on it. The reason for the finding 
seems to be that the learned Subordinate 
Judge thought that the permission of the 
former zemindars^ which was assumed in 
the absence of any protest by them, to 
Debi Singh to plant a grove amounted to 
the grant of a fresh lease to him of the 
land for the purpose of planting a grove. 
If that were a valid reason the oases re- 
ferred to above by the appellant were 
erroneously decided. B it I do not think 
that it can be said that the permission by 
a zemindar to his oooupanoy or non-ooou- 
panoy tenant to plant trees on his holding 
cancels the original lease and is a fresh 
lease for the purpose of planting trees. 
The finding under discussion being un- 
supported by any evidence cannot be 
accepted. The character of the grove in 
question then is th'^t it was planted by an 
occupancy tenant on his holding. He or 
his successors have, therefore, no right of 
transfer in the trees. They cannot be 
sold privately or in execution of a decree 
against Bhopal and others. But it is fur- 
ther contended for the r spondent that as 
soon as the grove was planted by Dsbi 
Singh the ^land lost its character as an 
oooupanoy holding and the zemindar could 
have ejected him. The zemindar having 
failed to do so Debi Singh became a tres- 
passer and his posseRBion became adverse 
to the zemindar. Debi Singh and his 
successors have been in adverse possession 
for more than twelve years prior to the 
sale of the trees, and hence the plaintiff- 
appellant cannot question the sale to Daya 
Kishen. No such plea was taken by the 
Utter in his defence. But apart from that, 
the case of Daya Kishen was and the 
fit ding of the lower Court is that the 
trees were planted with the permission of 
the former zemindars. No question of 
adverse possession can, therefore, arise. 
The appeal prevails, the decree of the 
lower Appellate Court is set aside and 
that of the first Court is restored. Costs 
are allowed to the appellant through- 
out. Appeal allowed. 
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RaFiqub, J. 

Kishen Ballabh — Defendant — Aopel- 
lant 

V. 

Ghure Mai and another — Plaintiflfs — 
Respondents. 

Second Appeal No. 267 of 1914, decided 
on 8th February 1915, from the decision 
of Sub J., Muttra. 

Negotiable Instruments Act (26 oj 1861), 
S. 118 (a)-- Presumption oj consideration does 
not arise when piaintijj tnes and Jails to 
prove conHideraiion, 

Under the Negotiable Instruments Act it must 
be presumed that when a Hundt was drawn 
some consideration did pass, unless rebutting 
evidence is given as to its failure. But if the 
plaintifi himself chose to give evidence at the 
first instance as to consideration which was dis- 
believed by the Court, no such presumption 
arises. • ^ [P. 208, C. 2.] 

Kailas Nath Kcttju for S. K. Dar — 
for Appellant. 

K. N. Laghate for Benode Behari — 
tor Respondents. 

Judgment. — This appeal arises out of a 
suit brought by Ghure Mai, the plaintiff- 
respondent, for the recovery of Es. 565 13-4 
on the basis of a hundi dated 'August 23rd, 
1910* It was alleged in the plaint that one 
Kanhaiya Lai had drawn the hundi in suit 
on a Bombay firm in favour of Kishen 
Ballabh and his son B^ldeo for Rs, 500, 
who had sold it to the plaintiff for the 
same amount. The plaintiff presented 
the said hundi to the Bombay firm and it 
was dishonoured. Subsequent to the dis- 
honour of the hundi by the Bombay firm 
the plaintiff called upon Kishen Ballabh 
and Baldeo to discharge it, who made pro- 
mises from time to time but failed to pay 
the money due on it. Hence the plaintiff 
sued both father and son for the recovery 
of Rs. 500 principal and Rs. 65-15-4 inter- 
est at BIX per cent per annum. The claim 
was decreed ex parte on April IGih, 1913, 
against Kishen Billabh but was dismissed 
against Baldeo. On May 3rd, 1913,, 
Kishen Ballabh applied to have the ex 
parte decree against him set aside and his 
application was allowed on May 2lth, 
1913. He denied the claim and pleaded 
that Kanhaiya Lai had not drawn the 
hundi in suit in his favour and that he, 
Ktshan Bdlabh, had not endorsed the 
hundi to the plaintiff and had received no 
consideration on it. 
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The learned Munsif of MaJ;iabaD, in 
whose Oouit the suit was filed, yielded to 
the pleas in defence# He held that it had 
not been proved that Kanhaiya Lai had 
drawn the hundi in suit or that Kishen 
Ballabh bad endorsed it to the plaintiff or 
had received any consideration on it. The 
claim was accordingly dismissed. The 
plaintiff preferred an appeal which was 
disposed of by the learned Subordinate 
Judge of Muttra. The latter disagreed 
with the first Court as to the sale of 
the hundi in suit to the plaintiff by 
Kishen Ballabh. He held that the 
evidence before him proved the sale of the 
hundi. He agreed with the first Court 
that the plaintiff had failed to prove the 
passing of full consideration, but in his 
opinion some consideration did pass on it, 
probably Rs. 125, but could not say for 
certain how much. However, as under the 
Negotiable Instruments Aot it must be 
presumed that the hundi in suit was trans- 
ferred for consideration and no rebutting 
evidence was given by Kishen Ballabh as 
to the failure of part of the consideration, 
the claim of the plaintiff must prevail. 
The learned Subordinate Judge according- 
ly accepted the appeal and decreed the 
claim, Kishen Ballabh in his appeal to this 
Court challenges the decree against him 
on three grounds. says that it has 
not been proved that Kanhaiya Lai drew 
the hundi in suit or that the appellant 
sold it to the plaintiff. Under the oiroum- 
stanoes of the present ease, us found by 
the lower Appellate Courf, no presumption 
arises in favour of the passing of considera- 
tion. Moreover it was not necessary for 
the appellant to give evidence in rebuttal 
on the question of consideration, as the 
plaintiff had himself led the evidence on 
the point and it was disbelieved. In 
support of the first objection it is said that 
the finding of the lower Appellate Court 
is that Kanhaiya Lai is a wealthy spend- 
thrift in whose service the appellant has 
enriohed himself with the help of the 
plaintiff, who holds many hu^ia from 
Kanhaiya Lai. The hundi in suit was 
possibly fabricated by the plaintiff to 
cheat Kanhaiya Lai. And if the appellant 
was perhaps a party to the fraud in endors- 
ing it to the plaintiff, no decree should be 
awarded on such a hundi. The appellant 
did not state in his defence that he and 
^he plaintiff bad fabricated the hundi in 
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suife to cheat Kanhaiya Lai. The sugges- 
tion thrown out in the argument now 
cannot be accepted. It is true that he did 
not admit that the huadi in suit was 
drawn by Kanhaiya Lai, but he gave no 
evidence in support of it. If he 
himself fabricated the hundi without 
the knowledge of the plaintiff and 
sold it to the latter, he, the appellant, is 
liable under it. H 3 , however, denies 
the sale of the hundi to the plaintiff 
and contends that there is no legal proof 
in support of the alleged sale. The plain- 
tiff went into the witness-box and swore 
that the hundi in suit bad been sold to 
him by the appellant. He produced two 
witnessee who gave evidence to the same 
effect. A letter was also produced pur- 
porting to be written by Baldeo, the son 
of the appellant, asking Kanhaiya Lai to 
pay the hundi in suit. The learned 
Munsif disbelieved the plaintiff and his 
witnesses and while admitting the genuine- 
ness of the latter, explained it by saying 
that the plaintiff had procured it “on 
some pretence. “ The learned Subordinate 
Judge, however, accepted the evidence for 
the plaintiff in view of the letter of Baldeo 
and the resemblance of the admitted sig- 
natures of the appellant to his signature 
on the endorsement on the hundi, I 
think that the learned Subordinate Judge 
acted on legal evidence and his finding, 
being one of fact based on evidence, can- 
not be questioned. 

The’third objection for the appellant in 
my opinion must prevail. If no evidence 
had been given by the plaintiff, the pre- 
sumption that arises in favour of a negoti- 
able instrument with regard to the passing 
of consideration would have held good. 
But plaintiff chose to open the case and 
lead evidence as to the passing of oonsi* 
deration. Both the Courts have disbelieved 
that evidence. The le^kmed Subordinate 
Judge holds that some consideration must 
have passed, because in the ex parte trial 
one of the witnesses for the plaintiff said 
that Bs. 125 had been paid to Kanhaiya 
Lai. In the present case the evidence of 
that witness cannot be taken into consider- 
ation and an inference drawn that some 
consideration passed on the hundi in suit 
to the appellant. Besides the assumption 
that some consideration passed on the 
hundi in suit to the appellant would not 
warrant a decree for the full amount. As 
tl;i 6 amount paid to the appellant, if any, 
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has not beeu proved the claim of the 
plaintiff must fail. I allow the appeal, 
set aside the decree of the lower Appel- 
late Court and restore that of the first 
Court. Costs are allowed to the appel- 
lant agiioat the plaintiff-respondent. 

Appeal allowed. 

A. I. R. 1915 Allahabad 209 

Chamier and Piggott, .IJ. 

Mohammad Ahmad Said Khan — De- 
fendant- Appc llant 

V. 

Masih ul-'Iah Khan — Plaintiff-Respon- 
dent. 

Second Appeal No. 731 of 1914, decided 
on 27fch January 1915, from the decree of 
Diat. J , Aligarh. 

Evidence Act, (1 of 1872), S, --Judgments 
not inter partes are in certain circumstances 
admissible. 

Z was in possession as mortgagee of a six annaa 
share belonging to R m a certain village. During 
the continuance of the mortgage Z executed y 
lease of the property in favour of A. Subsequentia 
R executed a simple mortgage in. favour oi A and 
covenanted that the usufructuary mortgage in- 
favour of Z should be paid out of its consideration. 
This was done and the mortgage in favour of Z 
was redeemed. Neverthless A’s name continued 
to be recorded as lessee in respect of the property 
On the strength of the entry in the papers, A 
brought a suit for profits against ilf, the lambar 
dar, and obtained a decree. M thereupon sued 
A for a declaration that the mortgage of Z having 
been redeemed. A was not entitled to the decree 
for profits and that the entry of bis name at leasee 
was erroneous. A defended the suit on the ground 
that by an arrangement between him and R, he 
was left in possession of the property as lessee for 
the remaining period of the lease and that he had 
been made to /account to R in a suit between them 
on the simple mortgage for the very year for which 
he had obtained the decree for profits against M. 
He produced the judgment between himself and 
R to prove his allegation. 

Held, that the judgment produced by A was 
admissible in evidence under sectton 43 of the 
Evidence Act. [P, 210 C. 2, P. 211, Col. IJ 

Iqbal Ahmed and Motilal Nehru— lot 
Appellant. 

S. AT. Sulaiman and J5. E, 0*Conor^ 
for Respondent. 

^ Judgment. — These are two ocnneoied 
second appeals arising out of the same 
series of transactions. They may be dis- 
posed of by a single judgment, the facts in 
both cases being substantially the same. 
The respondent, Mohammad Masih-ul-lah 
Khan, who is the plaintiff in both suits, is 
the lamhardar of a certain mahaL In that 
mahal there was a share of six annas 
belonging to one Bafaat Khan and a share 
of two annas belonging to Mueurhinat 
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Zohra B^gam. Ati one time Zohra 
Begam was also in possession as 
sub-mortgagee of the six annas share 
belcn£:iDg to Rafaat Khan. While thus 
in possession she leased out to the 
defendant-appellant, Ahmad Said Kban, 
the right to receive the profits of the 
ent'ra share of eight annas, that is to say, 
of her own share of two annas plus Rafaat 
Khan’s share of six annas. Subsequently 
Rafaat Khan executed a simple mortgage 
of his own six annas share to Ahmad Said 
Khan aforesaid, making it part of the 
covenant, that the existing usufructuary 
mortgage should bo redeemed out of the 
consideration for the said simple mort- 
gage, This was done, and in consequence 
of this redemption the rights of Zohra 
Begam over Rafaat Khan’s six annas share 
terminated. Nevertheless Ahmad Said 
Khan continued to be recorded as lessee 
in poBsessioa of the entire eight annas 
share. He brought suits for profits in the 
rent Court on the strength of this entry, 
and the matter was litigated up to this 
Court, terminating in a decision which 
will bo found reported as Ahmud Said 
Khan v. Masiullah Khan (1). This 
Court held that, inasmuch as the Revenue 
Records showed Ahmad Said Khan to be 
the person entitled to receive the profits 
claimed by him during the years in suit, 
a decree must be passed in his favour. 
The suits now before us are brought in 
consequence of this decree. Muhammad 
Masih-ul-lah Khan claims that he is in a 
position to prove that the entries in the 
papers which showed Ahmad Said Khan 
as lessee of the six annas'share belonging 
to Rafaat Khan, were incorrect. He seeks 
relief by way of a declaration to this effect, 
a further declaration that Ahmad Said 
Khan was not entitled to receive the 
profits decreed in his favour by the Rent 
Court, and also that the decrees obtained 
by Ahmad Said Khan are incapable of 
execution. With regard to the form of 
the reliefs claimed, it is perhaps open to 
argument that the last relief sought should ' 
rather have been a perpetual injunction 
restraining Ahmad Siid Khan from 
executing those decrees, but this is 
a matter of form rather than of sub- 
stance, and in the view we take of the 
case s^s a whole it is not necessary for us to 
go info it. The Court of first instance dis* 
missed the claim on various grounds, but 

11912] 13 1. 0. 975*84 All. 250. 


it has been decreed by the learned Dis'* 
triot Judge in appeal. Coming to this 
Court in second appeal Ahmad Said Khan 
principally contends that the decision of 
the learned District Judge has been arrived 
at by excluding important evidence ten- 
dered by him as defendant, and practically 
by preventing him from establishing the 
defence which he set up on the merits. 
When the usufructuary mortgage on Rafaat 
Khan's six-annas share was redeemed, the 
right of Ahmad Said Khan to continue in 
possession as a lessee undoubtedly termi- 
nated, but it was for the proprietor, that is 
to say, for Rafaat Khan, to take whatever 
steps were necessary in order to enforce 
his right to possession over bis o\^ share. 
Now the case for Ahmad Said Kban is 
that, so far from doing this, Rafaat Khan 
entered into an arrangement with him by 
which he was allowed to continue in pos- 
session as lessee for the unexpired portion 
of his lease, on condition that whatever 
sums he received from the lambardar on 
account of the profits of his share should 
be credited towards payment of the money 
due to him from Rafaat Kban on the 
simple mortgage. This is a defence which 
it was clearly open to Ahmad Said Khan 
to set up, and it appears to us that the 
learned District Judge has misconceived 
the nature of the defence and has excluded 
the evidence by which that defence is 
fairly proved. 

We find that there has been a litigation 
between Rafaat Khan and Ahmad Said 
Kban in respect of the simple mortgage, 
which litigation terminated in a judgment 
and decree of this Court dated May 24th 
1911. The result of that litigation was that 
Ahmad Said Khan was held to have been 
in possession and enjoyment of the profits 
of this six annas share during the years in 
question in the present suit, and was made 
to account for the profits of the share to 
Rafaat Khan, that is to say, in the decree 
which was given to Ahmad Said Khan on 
his mortgage as against Rafaat Khan these 
profits were credited in part pay- 
ment of the mortgage-debt. The judg- 
ment in question was not a judgment 
inter partes so far as the present 
suit is concerned and, therefore, the 
District Judge thought that it was alto« 
gether inadmissible. Now under Section 
43 of the Indian Evidence Act a judgment 
not inter partes may be admissible if its 
existence is otherwise a fact in issue or a 



Allahabad Ul 


191S IBBAHIMJI r. HA8AN0DDIN KHAN 


relevant faot under some other provision 
'of the Indian Evidence Act. In the pre- 
sent case Ahmad Said Khan’s whole de- 
fence was that he was left in possession as 
lessee by the only person who had a right 
to eject him, and further that he was made 
to account to that person for the very 
profits decreed in his favour hy the Re- 
venue Court in the decrees which it was 
the object of the present suit to set aside. 
The judgment in the suit between Ahmad 
Said Khan himself and Rifaat Khan was 
lust as much relevant for the purpose of 
jroving these facts as would have been a 
receipt in favour of Ahmad Said Khan 
signed by Rafaat Khan. It was positive 
0videno#of the most conclusive kind that 
Ahmad Said Khan did actually pay those 
profits to Bafaat Khan. It seems to us on 
these grounds that the finding of the 
learned District Judge cannot be sustained* 
and that the Court of first instance was 
right in dismissing these suits. 

It has been contended before us that, as 
i matter of fact, if further enquiries were 
mde into the question in issue* it would 
^e found that Misih-ul-lah Khan as 
'ambardar has actually paid these profits, 
)r some portion of them, to Rafaat Khan 
lireot. This argument is sought to be bas- 
jd on certain passages in the judgment of 
»be lower Courts in the litigation between 
Vhrnad Said Khan and Masfh-ul-lah Khan, 
vhioh terminated in this Court’s decree 
iwarding Ahmad Said Khan the profits 
ilaimed by him. There is, however, on the 
eoord of this present suit no evidence 
vhatever to show that Masih-ul-lah Khan 
eally paid Rafaat Khan any profits on 
Lcoount of the years now in question. It 
eema to us highly improbable that be did 
0 . According to the Revenue Records the 
)er8on entitled to these profits was Ahmad 
Said Khan, and we should require cogent 
jvidenoe to convince us that while the 
record stood thus, the lamhardar went out 
of his way to pay the profits to Rafaat 
Khan. In any case if there has been dis- 
honesty on the part of Rafaat Khan in re- 
covering these profits* or some portion 
thereof, twice over, that is to say, once 
from the lamhardar direct and again from 
Ahmad Said Khan, that is a matter which 
may be put right by a further litigation 
which Rifaat Khan would be a neoeesarv 
party. We are, therefore, of opinion thst 
these appeals must prevail. We set aside 
the deoree of the lower Appellate Court 


in each case and restore that of the Crr rt 
of first instance. The plsirtT'ff must pay 
the defendant’s costs in all Ccur^F. 

Appiid allowed. 
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Tudball and Rapique, JJ. 

/ira^twi/i-Decrea-holdor — Appellant 

V. 

Hasanuidin Khan --Judgment-Jebtoi- 
Respondent. 

Exe. Second Aopeal No. 828 of 1914, 
decided on 17th February 1915, from the 
decision of the Dist. J., Shabj^hanpur, 
dated 6th March 1904 

(a) Lifnitation Act (9 of 1908 ), Art, 182 ( 5 ) — 
Limitation begins to run from the date of ap- 
plication to take step in aid and not from the 
date it IS ordered. 

Under Article 182 (5) of the Limitation Act, the 
period of limitation begins to run from the date 
on which application is made to take a step-in-aid 
of execution and not from the date on which, the 
Court actually takes the step. [P. 212, C. 2.] 

(b) Limitation Act (9 of 1908 ), S 15--^ Agree- 
ment of parties not acted on and xvithout 
Court's order does not save limitation. 

A judgment-debtor applied to be declared an 
insolvent. In the course of the proceedings the 
Pleader for the decree-holder, who was one of 
the creditors, stated that if the judgment-debtor 
would withdraw his apphccition in in‘?olvenoy he 
would guarantee not to apply for his arrest in 
execution of his decree for a period of two years. 
To this the judgment-debtor consented and the 
application was struck off. A warrant of arrest 
was, however, issued by the Court, but was 
returned unserved as the necessary diet money 
was not paid : 

that the agreement could not save the 
period of limitation from running against the 
judgment debtor, inasmuch as the decree-holder 
did not abide by the agreement and neither 
there was any order suspending the execution 
or injunction nor did the agreement prevent the 
decree-holder from applying for execution. 

[P. 212, C. 2.1 

Agha Haider— ‘lot Appellant, 

Iqbal Ahmed— lot Respondents. 

Facts. — The appellant obtained a deo- 
ree on the 30bh of November 1908. He 
applied for execution of the deoree on the 
17th of February 1909 and again on the 
llth of March 1910. The prayer in the 
latter application was for the arrest of the 
judgment-debtor. On this, the judgment- 
debtor applied to the District Judge for 
being declared an insolvent. Daring the 
insolvency proceedings the decree holder’s 
Pleader stated that if the judgment-debtor 
would withdraw his application, he would 
not apply for two yoars for his arrest in 
execution of his decree. The judgment- 
debtor consented to this and the insolvency 
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petition was struck off. The decree-holder 
applied (or execution of the decree on 
May 3rd, 1913* and the judgment-debtor 
resisted execution on the plea that it was 
barred by time. The first two Courts dis- 
missed the application and the decree- 
holder appealed to the High Court. 

Jud^naaat The decree in the present 

case was obtained on November 30tb, 
1908. The first application for execution 
was made on February l7cb, 1909. It 
was dismissed for default of prosecution. 
On March 11 tb, 1910, a second applica- 
tion was made by the decree- holder for 
execution by arrest of the judgment- 
debtor. Thereupon the judgment-debtor 
applied to the District Judge to be dec- 
lared an insolvent. In the course of the 
insolvency proceedings on May 14bh, 1910, 
the Pleader f .r the decree-holder, who was 
one of the oroditors, stated that if the 
judgment-debtor would withdraw his ap- 
plication in insolvency he would guarantee 
not to apply for his arrest in execution of 
his decree for a period of two years. To 
this the judgment-debtor consented and 
the District Judge struck off the applica- 
tion for insolvency. This was on Miiy I4f.b, 
1910. The execution application of March 
lltb, 1910, was still pending and on May 
18th, 1910, the decree-holder’s Pleader 
again attended Court and the Munsif 
directed that a warrant of arrest should 
issue. It is clear that a warrant of arrest 
was issued, but that it was returned un- 
executed by the Nazir because the decree- 
holder failed to pay the necessary diet 
money. It will be noted also that the 
decree-holder’s Pleader on this date called 
the attention of the Court to the fact that 
the necessary fees for the arrest of the 
judgment-debtor were in deposit in 
Court. The present application for 
execution was made on May 3rd, 
1913. It has been held by the 
Courts below to be out of time and the 
decree-holder comes here in second appeal. 
The first plea raised is that the applioa-, 
tion of March lltb, 1910* is still pending 
and that this is merely a continuation of 
those proceedings. This in view of the 
order of the Munsif, dated June Sod, 
1910, striking off the application by 
reason of the decree-holder’s default of 
payment of the necessary diet money and 
of the contents of the present application 
itself, can have no force whatsoever. The 


present application is an application for 
execution. It is not an application ten- 
dering diet money and asking the Court 
to go on with the former proceeding. 

The next plea raised is that the present 
application is within three years of May 
13l/h, 1910, the date on which the Munsif 
direcbed the issue of a warrant of arrest. 
It is urged somewhat lamely that the 
decree-holder’s Pleader must on that day 
have orally asked the Court to issue a 
warrant of arrest and, therefore, an oral 
application must have been made to take 
a step-in-aid of execution. There is no 
evidence on the record at all to prove that 
any such oral application was made and 
we cannot presume it. ^ 

It is next sought to persuade us to hold 
that the meaning of Article 182, clause 5, 
of the Schedule to the Limitation Ac*! is 
that the time from which the period 
begins to run is not the date of the appli- 
cation to the Court to take a step-in-aid of 
execution, but the date on which the 
Court actually takes the step. We fail to 
see that this clause means anything else 
but what the plain language thereof shows 
it to mean* The wording is, “where the 
application next hereinafter mentioned 
has been made, the date of applying etc., 
etc.” Lastly it is said that by reason of 
the agreement of May 14th, 1910, the 
decree-holder is entitled to credit for the 
two years following that date. In the 
first place the decree-holder did not abide 
by that agreement, for on the 18th of May 
the Court issued a warrant of arrest. 
Moreover Section 15 of the Limitation 
Act does not apply, for there was no order 
for suspension nor was there any injunc- 
tion ; there was no reason why the decree 
should not have been executed in any 
other manner than by the arrest of the 
judgment-debtor ; and lastly that agree- 
ment did not prevent the decree-holder 
from applying within the period of limita- 
tion for execution. In our opinion the 
orders of the Courts below are perfectly 
correct. There is no force in this appeal. 
It is, therefore* dismissed with costs, in- 
cluding fees on the higher scale. 

Appeal dismissed. 



1918 

A. I. R. 1915 Allahabad 233 

Knox, J- 

Muhammad Hasan Deoree- 

holder-Appellanti 

V. 

Niaz Husain and others — Judgment- 
debtors — Respondents. 

Ex. Second Anneal No. 1119 of 1914. 
decided on 25tb February 1915, from the 
decision of the Sub-T., Allahabad. 

Civil P. C. (5 0/1908), 8. 3S--Execution^ 
Construction of decree — Executing Court cannot 
com Mete or construe a decree — Execution, 

Where a decree is incomplete and ambiRUOUs, 
it is not the duty of the Court executing the 
decree to complete it and to give a definite ex- 
pression toithe ambiguity. Case Law Ref. 

[P. 234. C. 1.] 

Abdul Raoof for Rahmat Ullah — for 
Appellant. 

Tej Bahalur Sapru — for Respondents. 

Judgment. — The Mansif of Allahabad 
passed a decree in the following terms: 
“It is ordered and decreed that the plain- 
tiff’s claim, for pre-emption, be dismissed 
with costs as against all the defendants 
with the exception of defendants 
Nos. 5 and 6, that the plaintiff’s claim for 
pre-emption, in reapeot of the shares of 
defendants Nos. 5 and 6, if any in the pro- 
perty in dispute, be decreed ; and that if 
the plaintiff deposits for payment to defen- 
dants Nos, 5 and 6, within one year from 
this date, the proportionate amount of the 
consideration money, equal to the price of 
the shares of defendants Nos. 5 and 6, with 
reference to the entire consideration 
money, Rs. 780, specified in the sale-deed, 
then on his so depositing the aforesaid 
money, he (the plaintiff) shall be entitled 
to get possession over the shares of defend- 
ants Nos. 5 and 6, if any, in the property 
in dispute.” 

That decree was neitj^her taken into 
appeal nor has it in any way^been altered 
since it passed. 

The decree-holder applied to execute 
the decree, and in his application he asks 
that he may be put into actual and formal 
possession of the shares in the zemindari 
property sought to be pre-empted, being 
the share of Masammat^\k\n^ Bibi and 
Kaniz Bj^no Bibi speoihed below. He then 
goes on to say that under the orders em- 
bodied in the deoree, ha had deposited in 
Oiurb R 3 . 102-14-9, and ha sets out, as 
the share over which he asks to be put iu 
possession, a share amounting to 17 
1915-.A 30 
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karants in M auza Manauri, Patti Hub* 
bun-nisa, Pargana Ohail. 

The Munsif of Allahabad, in whose 
Court this application was filed, at onoe 
found himself faoe to face with objeotions. 
These objeotions were several in number. 
One of them was that the decree-holder 
sought to execute the deoree not against 
the property of Bakina Bibi and Kaniz 
Bano Bibi, but against the property of the 
heirs of Abid Husain; and further that the 
ladies ahove«mentioned had no interest in 
the property pre-empted, this share had 
not been set apart or specified in the 
deoree ; also that their share could not be 
determined in the execution department 
and the deoree was not a deoree which 
could be executed. 

The learned Munsif went into the ques- 
tions raised and the nature of the questions 
which he had to determine will be seen 
from the issues whioh he framed. He set 
himself to decide whether a Muhammadan 
father or a Muhammadan son had died 
first? Whether certain shares had been 
transferred before the pre-emption by an 
award of arbitrators ? Whether an applica- 
tion to have the award filed in Court was 
rejected ? Whether the proportionate 
amounts of consideration whioh the decree** 
holder bad to pay, were matters to be 
considered in exeoution proceedings ? 

After wading through these troubled 
waters he arrived at the conclusion that 
the plaintiff was entitled to a decree for 
possession over 125 sihams out of 1152 
sihams of the whole property inherited by 
these ladies provided the pre«emptor 
deposited Bs. 84-10-2 within a certain time. 
One has only to contrast the deoree passed 
by the Mansif of Allahabad on the 31al 
of January 1911 with the order passed by 
the Mansif of Allahabad on the 3rd 
October 1912, to see that the real deoree in 
the sait was that passed on the 3rd of 
October 1912 and not that passed on the 
3l3t January 1911. The deoree passed in 
January 1911 was not an adjadication con- 
clusively determining the rights of the 
parties with regard to matters in contro- 
versy between the parties in suit, it left 
many of those matters undecided and the 
decree-holder, armed with the deoree of the 
Slst January, had a deoree whioh the learn- 
ed Subordinate Judge, before whom the 
matter went in appeal afterward^ found io^ 
capable of execution. 


Muhammad Hasan Askabi t). Niaz Husain 
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The appeal before me oontesk the finding 
of the Subordinate Judge, and save that 
that Oourt was in error when it held that 
the decree passed in January was a decree 
incapable of execution. The learned Counsel 
for the deoree*holder in sunport of the first 
plea taken by him in appeal, i.e., that the 
decree in question was a decree capable of 
eicecution, c’t^d in support of his argument 
the oa«ie of Pirhhu Narain Singh v. Rup 
Singh (1), The decree before the Court in 
that case was a decree for sale of property 
in which the decree-holder and the Courts 
were at arm's length as to whether the 
decree gave or did not give the decree- 
holder interest after a certain date. This 
Oourt held that the decree was clear and 
unambiguous on this question and that the 
executing Court was bound to execute it 
according to its terms. 

I was next referred to the case of Lila- 
dhaf V. Chnturbhuj (2). That was a case in 
which the Oourt executing the decree took 
upon itself to decide whether the decree# 
as it stood, was or was not a valid decree, 
whether it was or was not rightly passed. 
In both oases the Courts had before them 
a decree and there can be no question that 
when a Oourt is asked to execute a decree, 
its business is to execute that decree 
according to the terms contained 
in the decree and not to question 
whether the decree was a decree passed by 
a Oourt having jurisdiction or whether 
some of the terms of the decree had not 
been erroneously entered in the decree. 
What the Court did in this case was to 
take up an incomplete decree# the terms of 
which were ambiguous, and to prooe^^d to 
complete the decree and to give a definite 
expression to the ambiguity. I know of 
no provision of the Civil Procedure Code 
which allows the executing Court to do 
this. 

The case before me seems to be in accord 
with the case of Ram Lapit Ramv. 
Ohcxyiram (3). That was a decree passed 
under a sulehnama and the Court passed 
its decree blindly on the sulehnama with- 
out ascertaining matters which had been 
left unascertained by the sulehnama. As 
the learned J ndges pointed out, disputes 
naturally arose when the decree was put 
into execution, and they h^^ld that a Oourt 

(1) (1898) 20 All. 397=1898 A.W.N. 91, 

(2) (1899) 21 All. 277=1899 A.W.N. 64. 

(3) (1879) 4 C. L, R. 97. 


executing the decree was bound by the 
terms of the decree and it was only in 
oases provided for by Sections 211 and 212 
of the Civil Procedure Code then in exist- 
ence (now Order XX, Buie 12) that the 
Court is at liberty to determine the rights 
of litigants in proceedings taken after 
decree. A.8 regards those rights the Cal- 
cutta High Court held that they could not 
in execution go into the question at all. 
The result is that this appeal is dismissed 
with oosts. 

Appeal dismissed^ 
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Richards, 0. J. and Ban riot, J. 

Ganges Sugar Works iW.— Plaintiff— 
Appellant 

V. 

N ufi Miah — Defendant — Respondent, 

First Appeal No. 31 of 1914, decided 
on 17th February 1915, from the decision 
of the S'lh-J., Cawnpore, dated 22nd 
December 1913. 

Companies Act (7 of 1913), S. 9^---Agrecment 
to refer dispute to arbitrators without com- 
pany's seal is not invalid. 

A contract to refer to arbitration any dispute 
which might arise between a Company and an 
individual is not illegal because it is not under 
the seal of the Company, [P. 23t>, C. 1] 

Wallach — for Appellant. 

8. C. Baneni — for Respondent. 

Judgment. — The facts connected with 
the case out of which this appeal arises ar 3 
shortly as follow. The plaintiff Com- 
pany entered into a contract with the de- 
fendant in connection with the working of 
a certain portion of the Company's pro- 
perty or business. One clausa of this 
contract was that in the event of disputes 
or differences arising, they should be re- 
ferred to the arbitration of a gentleman 
named Hazari Lai, and that his decision 
should be binding and conclusive between 
the parties. This contract was not under 
seal. Disputes having arisen the Com- 
pany made an application under Schedule 
II# Rule 17, of the Code of Civil Procedure 
to file the contract as a submission to 
arbitration in order that the matter should 
be settled in accordance with the provi- 
sioDS of the Code. This application was 
refused by the Court below on the sole 
ground that the contract which contained 
the submission to arbitration was nor 
under the seal of the Company. At pre- 
sent we have nothing to do with the merits 
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of the dispute between the parties. We 
have only to decide whether or not the 
Court below was wrong in refusing the ap- 
plication on the ground mentioned above. 
Section 67 of the Indian Companies 
VI of 1882, (which was in force at the 
time), provides for the manner in which 
contracts can be entered into by Com- 
panies. It is admitted by both aides that 
the present contract, save the particular 
clause which refers to arbitration)^ was a 
contract which the Company was entitled 
to enter into without its being under seal. 
It is quite clear that if Section 67 stood 
alonci the contract to refer to arbitration 
also did not require to be under seal. It 
is contended, however, that it necessarily 
follows from the provisions contained in 
Section 96 and the subsequent sections 
down to Section 123 that an agreement to 
refer disputes to arbitration by a Company 
to be legal must necessarily be under seal. 
Section 96* is as follows : “Any Company 
under this Act may from time to time, by 
writing under its common seal, agree to 
refer, and may refer, to arbitration any 
matter whatsoever in dispute between it- 
self and any other Company or person ; 
and the CompanieSt parties to the arbitra- 
tion, may delegate to the person or 
persons, to whom the reference is made, 
power to settle any terms or to determine 
any matter capable of being lawfully 
settled or determined by the Companies 
themselvesi or by the Directors or other 
managing body of such Companies.” 

This Section (96) is largely taken from 
the English Companies Act (25 and 26 
Victoria, Chapter 89), Section 72'*' of 
which is as follows : “ Any Company 
under this Act may from time to time, by 
writing under its common seal, agree to 
refer and may refer to arbitration, in 
aaoordanoe with the Bailway Companies 
Arbitration Act, 1859, any existing or 
future difference, question or other matter 
tvhatsoever in dispute between itself and 
^ny other Company or person, and the 
Companies parties to the arbitration may 
delegate to the person or persons to whom 
the reference is made power to settle any 
terms or to determine any matter capable 
of being lawfully settled or determined by 
the Companies themselves or by the 

* See Section 119 of the Oompanies (Consoli- 
dation) Act, l90Q*'^E(i* 


Directors or other managing body of guchl 
Companies’’. 

Section 73* is as follows : “ A.11 the 
provisions pt the Bailway Oompaniea 
Arbitration Act, 1859, shall be deemed to 
apply to arbitrations between Companies 
and persons in pursuance of this Act ; and 
in the construction of such provisions the 
Companies shall be deemed to include 
Companies authorised by this Act to refei: 
disputes to arbitration.” 

The Railway Companies Arbitration 
Act, 1859, was an Ait providing for the 
settlement of disputes between Bailway 
Companies It contains more or 

less elaborate provisions for the manner in 
which such arbitrations should be carried 
out. The provisions, to which we have 
referred, of the Eoglish Companies Act 
incorporated these provisions and made 
them applicable not only to disputes bet- 
ween different Companies, but also to 
disputes between a Company and an 
individuciU It was evidently the inten- 
tion of the Indian Legislature to do much 
the same thing by the Indian Companu f 
Act of 1882. Sections 97-122 are for the 
most part adaptations of the Railway Com- 
panies Arbitration Act to which we have 
already referred. It was neglected, how- 
ever, to expressly make these sections ap- 
plicable to disputes between Companies 
and individuals. It seems as if there was 
an example of clumsy drafting, but the 
matter is no longer of any very ^reat im- 
portanoe because under the present Indian 
Companies Act, VII of 1913, provision is 
made for Companies entering into arbit- 
ration in accordance with the Indian 
Arbitration Act. It seems to us that the 
question resolves itself into the proposi- 
tion, do the provisions of Section 96 neces- 
sarily imply that a Company cannot, save 
under seal, enter into a contract to refer, 
a contract which but for the provisions 
of the section it could have entered 
.into, namely, to submit its possible 
future disputes to the arbitration of a 
named arbitrator ? It seems to us that 
there is no such necessary implication. 
The words are ^ that” the Company may 
from time to time” etc. It was probfbbiy 
the intention of the Legislature when 
providing for the method in which a parti- 
cular arbitration should ha carried out to 
give the parties the option of having the 
arbitration in aooordanoe with the 
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they thought fit. It is, however, unneoes- 
Bary now to speculate as to wbat was the 
teal intention from the change that has 
been made in the law ; the provisions of 
the Act of 1882 evidently were found to 
be inapplicable to the conditions of this 
icountry. We think that the contract in 
the present case to refer to arbitration any 
future disputes which might arise between 
the Company and the defendant was not 
an illegal contract but a contract which 
lean be given effect to in the ordinary way. 
It is quite clear that Section 123 only 
applies to submissions to arbitration which 
have been made in accordance with the 
provisions of the Act. 

We accordingly allow the appeal, set 
aside the decree of the Court below and 
remand the case to that Court with direc- 
tions to re-admit it upon its original 
number in the file and to proceed to hear 
and determine the same according to law, 
having regard to what we have said above. 
Costs here and heretofore will be costs in 
the cause and will include fees on the 
higher scale. The record may be sent 
down so that the Court below may dispose 
of the case as soon as possible. 

Appeal allowed ; Case remanded, 
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Rafique, J. 

Ramjas Mai — Defendant — Appellant 

V. 

Zaharya Singh — Plaintiff — Respon- 

dent. 

Second Appeal No. 1445 of 1913, de- 
cided on 8th February 1915, from the 
decision of the Bub. J., Meerut, dated 7th 
July 1913. 

(7. P. Land Revenue Act (3 of 1901), S. 118— 
Co-sharer* s house included in share of another 
in partition without any settlement-^Rossession 
of site by removing materials can he claimed. 

Where the site of a house belonging to one co- 
sharer is given to another oo>sharer at the time 
of partition and no step is taken under Section 
118 of the U, P, Land Revenue Act to enable 
the occupier of the house to retain possession of 
the house on payment of rent, the co-sharer to 
uhom it is allotted at the partition can recover 
possession of the site by removal of the materials 
of the house. 5 I. 0. 664 Ref, [P. 237. C. 1.] 

Oohul Prosad — for Appellant. 

Tej Bahadur Sapru — for Respondent. 

Judimeot. — This appeal arises out of 
a suit brought by the plaintiff-respondent 
for the recovery of possession of abadi plot 
No. 53/1 and the house situate on it. The 
facts as found by the Courts below are 


i9lS 

that Sonehra, Hardeo and Musammat 
Indraoti were the owners of the house in 
suit and co-sharers in the village. In 
1870 the ancestors of Sonehra, Hardeo 
and Musammat Indraoti mortgaged their 
zemindar i as also the house in suit to Rarn 
Lai, the grandfather of the plaintiff- 
respondent. The mortgage was with 
possession, but the mortgagors took the 
house on lease from the mortgagee. In 
1897 Sonehra and his father, Moti, sold 
their equity of redemption to the defend* 
anfe^appellant inrespeot of their zemindari 
share, who redeemed, the mortgage. In 
1904 there was a partition effected through 
Court between the co-sharers of the 
village under which abadi plot No. 53/1 
was allotted to the plaintiff-respondent. 
At the time of the partition Sonehra and 
Mtisammat Indraoti were occupying the 
house in suit. They did not ask the Collec- 
tor to make an order under Section 118 
of the Land Revenue Act enabling 
them to retain possession of the house on 
payment of rent. Subsequently in 1909 
Sonehra and Musammat Indraoti executed 
a sale-deed in respect of the house situate 
on plot No. 53/1 in favour of the defen- 
dant-appellant. The vendors, after selling 
the house, left the village. The plaintiff- 
respondent, after their departure finding 
the defendant-appellant in possession of 
the house in question, brought the suit out 
of which this appeal has arisen for the 
possession of the house and its site, on the 
allegation that he was the proprietor of the 
site under the partition of 1904 and of the 
house because Sonehra and Musammat 
Indraoti, whom he described as tenants, 
had left the village. The claim was resist- 
ed on the ground among others that 
Sonehra and Musammat Indraoti were 
not tenants in the village, but were oo- 
sharers who had proprietary rights in the 
house in suit. The learned Munsif in 
whose Court the suit was filed dismissed 
the claim for possession, but declared the 
plaintiff to be the owner of the site. On 
appeal the learned Subordinate Judge 
reversed the decree of the first Court and 
decreed the claim of the plaintiff for actual 
possession of the site giving the defendant 
an option to remove the materials within a 
specified time. The defendant has come 
up in second appeal to this Court and con- 
tends that as the plaintiff has failed to 
prove that Sonehra and Musammat 
Indraoti were mere tenants on whose 
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idis 

departure the house and its site escheated 
to him, his claim for possession must fail. 
The defendant admits the title of the 
plaintiff to the site and is willing either to 
pay rent for it or to give other land of 
equal value in exchange to the plaintiff. 
I think that the decree passed by the lower 
Appellate Court is a correct decree in view 
of the decision of this Court in Nandan 
Pat Tewari v. Badha Keshan Kalwar (1). 
At the time of partition in 1904 Sonehra 
and Musammat Indraoti should have 
taken steps under Section 118 of the Land 
Revenue Act. They failed to do so, and 
the plaintiff's suit for possession of the 
site hy removal of the materials of the 
house* cannot be resisted. The appeal, 
therefore! fails and is dismissed with costs. 
The defendant-appellant is allowed two 
months from this date to remove the 
materials of the house. 

Appeal dismissed. 


(1) (1910) 5 I.C.664. 
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Banbrji, J. 

Sheo Prasad and -“Defendants 

— Appellants 

Vi 

Lala Barn — Plaintiff — Respondent. 

Civil Revn. Petn. No. 2 of 1915, de- 
cided on 19bh April 1915, from an order 
of the Offg. Small Cause Court, J., Allaha- 
bad, dated I7th June 1914. 

Contribution — Decree should apportion each 
defendant's liability — Joint decree ts erroneous 
^Decree, 

In a suit for contribution it is the duty of the 
Court to determine the amount of liability of 
each defendant and to make a decree apportion- 
ing to each of them the amount for which he is 
found to be liable. A joint decree is clearly errone. 
ous. 

In such a suit what the Court ought to deter 
mine is whether the plaintiff has paid for the 
defendants their share of liability for the original 
debt. So far as the creditor is concerned, he is 
entitled to recover what is due to him from all 
the debtors, but as between the debtors, each of 
them is liable for so much of the debt as he has 
not paid to the creditor and as the plaintiff has 
paid for him. [P. 237, C. 1 & Z,] 

Haribans Sahai-^tox Appellants. 

K, N* Laghate-—tot Respondent. 

Judgment. — This application for revi- 
sion arises out of a suit for contribution 
brought in the Court of Small Causes at 
Allahabad so far back as the year 1911. 
The case came up to this Court once 
before and after certain issues bad been 


sent down to the Court below, it was 
finally remanded to that Court for re- 
trial in accordance with the judgment 
of Mr. Justice Tudball reported as Lola 
Bam y, Sheo Prasad (1), The facts are 
these : — 

The plaintiff and the two defendant- 
jointly took a lease from the Oudh and 
Eohilkhand Railway Conpanv for cutting 
grass. The rent reserved by the lease was 
Rs. 2,000. The Railway received on account 
of rent the total sum of Ri. 1,533-5-6; for 
the balance, namely Rs. 466-10-6, a suit 
was instituted on behalf of the Saorotary 
of State against the three defendants and a 
decree was obtained on the 28bh of May 
1909. The amount of the decree was rea- 
lised from the plaintiff alone and thereupon 
he brought the suit, out of which this 
application for revision arises! for con 
tribution against the two defendants. The 
suit was first dismissed, on the ground that 
it could not be maintained until after an 
account of the partnership had been taken. 
The defendants contended that they had 
paid off their share of liability for the rent 
and that nothing was due by them. After 
the remand by this Court the case was 
tried by the learned Judge of the Court of 
Small Causes and he made a decree for the 
full amount of the claim against the two 
defendants. 

This decree is clearly wrong in one 
respect. It was made jointly against both 
the defendants. In a suit for contribution 
it IS the duty of the Court to determine 
the amount of liability of each defendant 
and to make a decree apportioning to each 
of them the amount for which he is found 
to be liable. A joint decree is clearly er- 
roneous. 

There is another error in the decision of 
the Court below, and it is this. 

The learned Judge thinks that because 
a decree was passed against the plaintifi' 
and defendants! therefore the defendants 
are liable Cor 2/3rd of the decretal amount. 
This view also is clearly erroneous. 

In a suit for contribution what the Court 
ought to determine is, whether the plain- 
tiff has paid for the defendants their share 
of liability for the original debt. So far as 
the creditor is concerned he is entitled to 
recover what is due to him from all the 
three debtors, bat as between themselves 
each of them is liable for so much of the 


( 1 ) ( 1913 ) 20 1 . 0 . 170 . 
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debt as he has not paid to the creditor 
and as the plaintijff has paid for him. If 
the learned Judge had proceeded to try 
the case from this point of vie 97 , he would 
not have made a decree in the manner in 
which he made it. After the remand no 
evidence was given to show bow the 
partnership account stood and. therefore, 
the case had bo be tried independently of 
the partnership account, there being no 
materials before the Court to enable it to 
judge what would be the liability of each 
partner if a complete account of the 
partnership were taken. 

As 1 have said above, the total amount 
of rent payable by the parties was 
Rs. 2,000 ; each of them was, therefore, 
liable out of that amount for Rs. 666-10-8. 
We have to see how much was paid by 
each of them out of this amount. From 
the evidence of Mr, Bowder, the Engineer 
of the Railway, it appears that two 
sums of Re. 500 each were paid up to the 
19bh of October 1907. There is no clear 
evidence as to who made these payments, 
that is to say, who found the funds with 
which this sum of Rs. 1,000 was paid. 
The plaintiff says in his deposition that he 
paid the first item of Re, 500 out of funds 
in hand, by which he apparently meant 
the partnership funds, that is to say, the 
proceeds of the sale of grass. If that 
statement is true, then all the partners 
contributed that sum. As for the 2nd item 
there is an absence of evidence as to who 
contributed that sum. Mr. Bowder makes 
a somewhat vague statement on the point, 
as he says that one or other of the defen- 
dants must have paid the last six items 
mentioned by him. In the absence of clear 
evidence it must be presumed that the 
second sum of Rs. 500 was also paid by all 
the three persons; so that out of this sum 
of Bs. 1,000 each of the two defendants, 
Bhiv Prasad and Shiv Tahal, must be 
deemed to have paid one-third, i. e., 
Rs, 333-5-4. Mr. Bowder’s evidence shows' 
that Shiv Prasad paid Rs. 300 more on 
three different dates and that Shiv Tahal 
paid Rs. 233-5-6. In the absence of any 
evidence to show that this money was 
paid by them out of the proceeds of the 
partnership business, they must be pre- 
sumed to have paid the two sums mention- 
ed above. Therefore, the total amount 
contributed by Shiv Prasad must be held 
to have been Rs* 633-5*4 and that contri- 


buted by Sbiv Tahal Rs. 566-10-10. Shiv 
Prasad and Shiv Tahal were, as I have 
said above, liable for Rg. 666-10-8 each. 
Therefore, the amount contributed by 
Sheo Prasad was short by Rs. 33-5-4 and 
that contributed by Sbiv Tahal was short 
by Ra. 99-15-10. These are the amounts 
for which these two persons must be held 
liable to the plaintiff. The result is that 
I discharge the decree of the Court below 
and make a decree in the plaintiff^s favour 
for Rfl. 33-5-4 against Shiv Prasad and 
Es. 99-15-10 against Shiv Tahal. 

Having regard to all the oiroumstances 
of the case, I direct that the parties bear 
their own costs of the whole litigation 
including the costs in this Court. 

Appeal allowed ; Decree modified. 
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Tudball, J. 

Sital Prasad Q-hosh — Applicant 

v. 

Emperor — Opposite Party. 

Criminal Revn. Petn. No. 206 of 1915, 
decided on 16th April 1915, from the order 
of the Mag. Ist Class, Allahabad. 

Agra and Oudh Water Works Act (1 of 1891}, 
S, Waste water can be used for garden — 
Other supply was dry but garden was watertd^ 
Circumstances were not sufficient to conclude 
that offence of using water meant for domestic 
purposes for garden was committed. 

Waste water may be used for the purposes of a 
garden as it cannot be used for a second time for 
domestic purposes. 

In cold weather the garden of the applicant was 
found well watered but the pucca reservoir and 
channel connected with a well in the garden were 
dry and full of leaves ; 

Held, that this circumstance was not sutlici- 
ent for conviction of the applicant for having 
used for gardening the water supplied for domestic 
purposes. [P. 239, C. 1.] 

i?. Malcomson — for the Crown. 

Judgment.— This application arises out 
of a conviction under Section 46 of the 
Water Works Act. The facts on which the 
. conviction is based are as follows ; — 

The applicant, Mr* Sital Prasad Gbosb, 
has a house and a garden. In the garden 
there is a well, attached to it there is a 
piLCca reservoir and a pucca channel. Fart 
of the garden is used for the purposes of 
growing vegetables. The Chairman and 
Assistant Secretary of the Municipal Board 
visited the premises on the 5th December, 
1914. They saw that the vegetable garden 
was well wai^red and found the reserypir 
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dry and the ohannel oontaining a large 
amount of leaves. They saw a pair of 
bullooks entering the compound* Half an 
hour before this the Ohatrmau and Assis- 
tant Seorefeary had been visiting the other 
houses in the neighbourhood. 

The Court below has drawUf on these 
facts, the inference that the water which 
was supplied for domestic purposes had 
been used for the purpose of watering the 
garden. The Assistant Secretary stated 
that in his opinion the reservoir and the 
ohannel could not have been used for a 
fortnight because they were dry and there 
was a large amount of leaves in the 
channel. I take it for granted that waste 
water may be used for the purpose of the 
garden as it could not he used for a second 
time for domestic purposes. In my opinion 
these facts do not legitimately raise the 
inference that Mr. Sital P.asad Ghosh had 
used the Municipal water. It was cold 
weather when the premises of the appli- 
cant were visited and land watered then 
continues to be wet for a considerable 
length of time and the bare fact of the 
garden being wet at the time is not in 
itself a sufficient fact even with the 
presence of leaves in the water ohannel 
for the conviction of the applicant of 
the offence of which he has been convict- 
ed. I am, therefoT'e, of opinion that the 
facts found are insufficient to support the 
applicant’s conviction. I set aside the 
order of the Court below. The fine will 
be refunded. 

Conviction set aside, 
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Riohabds, C. J. and TUDBALL, J. 

Baru Mai and others — Plaintiffs — 
Appellants v. 

Tansukh Rai and another — Defend- 
ants — Res pendents. 

Second Appeal No, 205 of 1914 ♦ decid- 
ed on 25th May 1915, from the decision 
of the Diet. J., Saharanpur, dated 17th 
December 1913. 

(a) pre-emption — Wajib ul-arz— Preswm^^ion 
that entries refer to custom can he rebutted by 
the language read with other evidence. 

The entries in a wajib ul^arz are prima facie 
to be regarded as referring to customs rather 
than to agreements. Bat this does not preclude 
the Court from taking into consideration, when 
considering the evidence as a whole, the language 
which is used in the wajib-uUarz along with 
other evidence. [P. 239, C. 2.J 

(b) Civil P. C. (5 of 1908), 8. 100--Finding 
of non-existence of custom on entire evidence is 


finding of fact. 

If on a consideration of the entire evideii'je 
the Court is not satisfied that a Custom exists, 
the dnding is a finding of fact and the High Court 
cannot interfere in seooud appeal. [P* 240, C. 1*5 

(c) Wajib nbarz— decision 

by High Court about non-existenec of custom of 
pre-emption in Saharanpur district Or that 
Wajib-ul-arZ in Saharanpur are not evidence of 
custom. 

The High Court has never decided that a 
custom of pre-emption cannot exist in the Saha- 
ranpur District or that the wajih-uUarz in 
Saharanpur are not evidence of a custom. 

10 Ind. Cas. 558 : Referred to. [P. 240 C. 1 

Sfirendro Nith for ApnelUuts. 

Jogenira Nath Mukerji — for Reapon- 
dentq 

Judgment. — Thia appeal ariaes out of 
a suit for pre-emption. The plaintiff ia 
a co-abarer. The vendee ia a stranger. The 
plaintiff adduced in evidenoo in auDOort of 
the exiafeenee of the alleged cuatoni an 
extract from the wnjih-H arz of 1867. No 
earlier wnjib-ul arz was produced. He 
also adduced in evidence two decrees, one 
based on a compromise and the other a 
decree in which the question of custom 
was not decided. There were some oral 
evidence but on oroaa examination these 
witnesses had to admit that there had 
been sales to strangers and no pre-emption 
claimed. LasMy he produced an extract 
from the wajih^uUnrz for the current 
Settlement, which refers to the wajih^^uU 
arz of 1867 for the “customs” which 
were not specified in the document itself. 
The entry in the wajib-iiUarz of 1867 
no doubt refers to a right of 
pre-emption. In the very same clause, 
however, there are references to a number 
of other matters which it is extremely 
improbable were existing onstoms. In 
fact the wnjih-uUarz appears to be almost, 
if not quite identical with the wajih ul-arz 
referred to in the case of Dhian Kuar v, 
Dhvan Sinqh , It seems tons that 
the C3urt considering the proper issue in 
the case, namely, does or does not the 
ensfcom exist, was justified in saying that 
he was not satisfied that the custom exist- 
ed on the evidence produced, bearing in 
mind that the onus lay on the plaintiff. 
This would be a finding of fact binding on 
this Court in second a’^neal. No doubt it 
has been decided by a Full Bench of this 
Court that entries *in the wajib-ul-a^z 
are prima facie to be regarded as referring 
to customs rather than to agreements. Bub 

(1) [1911] 10 I.O. 558. 
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this does not preclude the Court from 
taking into consideration, when consider* 
ing the evidence as a whole, the. language 
.which is u«ied in the wajih uUarz. The 
learned District Judge commences his 
judgment with the following words : ** As 
regards the entry in the wajib-ul^arz re- 
lating to pre-emption, it seems to be 
settled as the result of a series of rulings 
of the Hon'ble High Court that in the 
Saharaapur District the wajib-uUarz is 
evidence of 'contract which lasts only 
during the Settlement to which it relates 
and is not proof of custom." We do not 
think that these remarks are correct, This 
jCourt has never decided that a custom of 
pre-emption cannot exist in the Saharanpur 
District, or that the wajib ul-araiz in 
Saharanpur are not evidence of a custom. 
E 4 oh case should be decided on its own facts 
and circumstances. In the case of Dhian 
Kuarv. Diwan Singh (1) to which we 
have already referred, the lower Appellate 
Court held on the evidence that the custom 
of pre-emption was not proved. This 
Court in second appeal referred to the 
evidence that had been produced on be- 
half of the plaintiff. It consisted of an 
entry from the wajib-ul-arz of 1867 and 
nothing more. The earlier wojib-ul-araiz 
were not produced. This Court held that 
the Court below was entitled to consider 
the language of the wojib^ul-arZf the fact 
that the earlier wajih-ularaiz had not been 
produced and that if it came to the con- 
clusion that the plaintiff by merely 
producing the extract from the wajib^ul- 
arz of 1867 had failed to prove the exist- 
ence of the custom, the Court was justi- 
fied in its conclusion. To all intents and 
purposes the present case stands on 
exactly the same basis. We, therefore, 
accept the finding of the Court below as a 
finding of fact binding on this Court in 
cjeoond appeal. We dismiss the appeal 
ivith costs. 

Appeal dismissed, 
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CHAMIKB and PlGGOTT, JJ. 

Janki Prasad— Plaintiff— Applicant 

V. 

Parmeshwar Din Pander -Defendant- 

Opposite Party. 

Civil Revn. Petn. No. 165 of 1914, 
decided on 22nd March 1915, from the 
order of the Munsif, Basti. 


Civil P. C. (1908) S. l\5--Defendant in jail 
when ex parte decree passed — Application under 
O, 9, R, 13 Civil P. C. made after 5 years when 
released — Munsif granted application — Held 
application barred by time and proved- 
ings irregular and order without jurisdiction — 
Civil P. C, (5 of 1998), 8. 115 and O, 9, R. 13. 

^n ex parte decree was passed in 1909 when 
the defendant was in jail. An application to set 
aside the decree was made in 1913 when the 
defendant was released from the jail. The 
Munsif without considering whether the applica- 
tion was barred by limitation granted it on the 
ground that the defendant being in jail at the 
time of the hearing of the suit had been prevent- 
ed from attending the Court and defending it 
pronerly : 

Held, that, the proceedings of the Munsif were 
irregular and without jurisdiction. 

That the Munsif ought to have considered 
whether the application before him, trea'oed as 
an application under Order IX, Rule 13, of the 
Civil Procedure Code, had been made within 
time, or if he treated the application as ohe for 
review of judgment, he should have considered 
whether the applicant had established sufficient 
cause, for. not/ applying till after five years had ex- 
pired since the passing of the‘ decree. [P.241 ,C.l.] 

Pearly Lai Banerji — for Applicant, 

Qirdhari Lai Agarwala--iot Opposite 
party. 

Judgment. — This is an applioition for 
revision of an order of the Munsif of Basti 
setting aside a decree passed ex parte 
against the respondent and restoring the 
case to the pending file. It appears that 
the ex parte decree against the resoondent 
was passed as long ago as 1909 when 
the respondent was in jail. Two applica- 
tions to set aside the decree were present- 
ed by his wife acting on a power-of- 
attornoy from her husband. Both appli- 
cations were rejected. The respondent was 
released from jail in September 1913, and 
on March the 18fch, 1914, he presented a 
third application, which has resulted in the 
order against which this application for 
revision is directed. It is quite clear that 
as an application to set aside a decree 
passed ex parte it was barred by limitation 
under Article 164, Schedule I, to the 
Limitation Act. Possibly, however,- it 
migbb have been treated as an application 
by the respondent for review of judgment. 
In that case it was pHina facie barred by 
limitation ; but it was open to the Court 
to hold that the respondent had establish- 
ed sufficient oiuse for not preferring the 
application sooner. The Munsif did not 
consider whether the application was 
barred by limitation ; but b e set aside the 
decree ou the ground that the respondent 
being in jail at the time of the hearing of 
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the satti naa oeen prevented from allieiiding 
fche Court and defending the suit properly. 
After saying this be added : Therefore 
for the ends of justice I am of opinion that 
the eoc parte decree should be set aside 
and the defendant be given an opportunity 
:of defending the suit.’* It appears to us 
that the proceedings of the Munsif were 
irregular and possibly also without jurisdic- 
tion. He ought to have considered whe- 
ther the application before him treated as 
an application under Order IX, Rule 13, of 
the Civil Procedure Code, had been made 
within time, or if he treated the applica- 
tion as one for review of judgment he 
should have considered whether the appli- 
cant had established suffioient cause for 
not applying till March 1914. He took 
neither of these courses and he assumed 
that he had jurisdiction to set aside a 
decree five years after it was passed, simply 
because in his opinion the applicant had 
not had a fair chance of defending the suit* 
If he had taken up the question of limita- 
tion and decided it wrongly we could not 
have interfered. But ho did not apply 
his mind to the case which ho had to 
decide. As it is, it seems to us impossible 
to allow his order to stacd. We set 
aside the order and direct that the 
Munsif do take up the application of the 
respondent and dispose of it according to 
law. Costs of this application will be coats 
in the cause. 

Order set aside. 
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PiGGOTT, J. 

Makhdum Bakhsh and otfiers— Defen- 
dants — Applicants 

V. 

Shaukat Ali — Plaintiff — Opposite 

party. 

Civil Revn. Petn. No. 34 of 1915, de- 
oided on 20th May 1915, from the order 
of the Sm. Cause Court J., Allahabad. 

Negotiable Instruments Act (26 of 1881) Ss, 18 
and 87 — Suit on promissory note — Plea of 
alteration — Held promissory note not being pay- 
able to plaintiff or order was not negotiable ins* 
trument within S. S7 -^Injustice not caused by 
eOuri*B not deciding point of alteration so no 
revision lies--Civil P.C. (5 of 1908), S. 115. 

In a suit on a promissory-note one of the 
defences was that the docament had been 
(Qaterially altered and a§ coaid i^ot the 

1W5-A. 31 


basis of a suit. The Small Cause Court Judge 
did not record any definite finding as to the 
note being materially altered and decreed the 
plaintifi's suit ou the ground that even if the 
note was executed on the date alleged, the suit 
was within time by reason of the payment of 
interest within time : 

Held^ that as the promissory note was not 
payable to the plaintiff or his order, it was nbt a 
negotiable instrument within the meaning of 
Section 87 of the Negotiable Instruments Act 
and justice having been done between the 
parties, it was not proper for the High Court to 
interfere in revision and remand the case for a 
finding as, to material alteration. [P, 242, C. 2,] 

Parmeshwor Dayal — for Applioanfea. 

Satya Chandra Mukerji ---tot Oppoaifce 
Party. 

Judgment. — This was a suit before the 
Court of Small Causes at Allahabad. The 
claim was on a promissory note which, as 
brought into Court, purported to be dated 
November the 28th, 1911. The defendants 
alleged that the real data was the 28th of 
November 1910 and that the last figure of 
the year had been dishonestly altered in 
order to bring the suit within limitation# 
They also pleaded payment in full. The 
learned Judge of the Court below observed 
that from the appearance of the paper it 
did seem as if the last figure of the data at 
the foot of the pro-note in suit had been 
originally written as a cipher and changed 
to the figure 1. He came to no finding as 
to whether this had been done dishoaeatly, 
or indeed as to whether it had been done 
after the execution of the note or as to 
the date on which the note was actually 
executed. He held it proved that there 
had been a payment on account of interest 
made one year subsequent to the execu- 
tion of the not 09 so that the suit was with- 
in time whether the pro-note in question 
was in fact executed on November the 
28th, 1910, or 1911# He found against 
the defendants that no payment was proved 
over and above the one payment of Rs. 17 
already referred to. Upon these findings 
he decreed the plaintiff's claim. 

The defendants have brought the matter 
before this Court in revision. They con- 
tend that the pro-note in suit, having been 
materially altered, is void as against them 
and no suit is maintainable in respect of 
the same. 

The real question is whether I ought to 
set aside the decree passed by the Court 
below and remand the case for enquiry as 
tQ whether theie has or has not b$en Hiny 
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xnaterial alteration in tbe terms of the pro- 
note in suit since its execution, I! the 
point was one clearly covered hy Statute 
! jaw» I should feel it my duty to inter- 
lere ; but the provisions of Section 87 of 
the Negotiable Instruments Act (XXVI of 
1881) are expressly limited to negotiable 
instruments** as defined in Seotion 13 
of the same Act. The pronote in suit 
was not payable to the plaintiff or his 
order, and was, therefore, not a ** nego- 
tiable instrument.’* It has been contend- 
ed before me that the principle embodied 
in Seotion 87 of the Negotiable Instru- 
ments Act has been applied, on the 
authority of English oases and on princi- 
ples of iustioe, equity and good oonsoienoe, 
to mortgage-deeds, simple bonds and other 
loouments which are not negotiable instru- 
ments, The authorities in this Gourt on 
the point seems to be Ganga Ram v. 
Ohandan Singh (1) and Mangal Sen v* 
Shankar Sahai (2). I do not think the 
point so clear as to justify my interference 
in revision in a case in whiob, on the 
findings of fact recorded by the Court 
below, justice has been done between the 
parties, I dismiss this application, 
Appeal dismissed, 

(1) [1882] 7 All. 62. 

(2) [1893] 15 All. 580*1903 A.W.N. 122. 
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CHAMIER and PlGGOTT, JJ. 
Badan — Judgment-debtor — Appellant 


V. 

Murari Lal and another — Decree- 
holders — Respondents* 


Ex. Second Appeal No. 493 of 1914, 
decided on 8th March 1915, from a 
decree of the Diet. J., Meerut. 


Transfer of Property Act (4 of 1882), S. 101- 
Acquisition by mortgagor by inheritance interesi 
of prior mortgagee — Prior mortgage is extin 
guUhid, 

‘Where a mortgagor inherits tbe interest of th( 
mortgagee under a prior mortgage, the prioi 
mortgage is extinguished, and the mortgagoi 
cannot set it up against a subsequent mortgagee, 
Acquisitions by a mortgagor enure as a rule 
for the bene6t of his mortgagee, thereby inoreas- 
ing the value of his security. [P, 243 C 2 ] 
Otter V. Vaux, 2 K. & J. 650. affirmed ' Platt 
V. Mendel, (1884) 27 Ch. D. 246 ; 5 C. L. J. 95 • 
approved of. ' 


Nihal Ohand — for Appellant. 

Tej Bahadur Sapru and Surendra 
Nath Sen — for Respondents. 

Jaditment.— The question for decision 
in this appeal ii; whether thq respondents 
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are entitled, as held by the lower AppeK 
late Court, in execution of a decree on a 
mortgage to bring the property to sale 
free from a prior mortgage. The appellant 
mortgaged the property first to TJmrao 
Singh and afterwards to Bhup Singh. 
XJmrao Singh sued on his mortgage without 
impleading Bhup Singh and obtained a 
decree for sale, which he transferred to 
the appellant’s brother Bahai. Bhup 
Singh transferred his mortgage to 
the respondents^ who obtained a decree 
for sale subject to the prior mort- 
gage. Bahai died leaving the appellant as 
his sole heir. The respondents have now 
applied for execution of their decree, and 
they claim to be entitled to br^ng the 
property to sale free from the prior mort- 
gage, on the ground that, when Bahai died 
and the benefit of the prior mortgage 
passed to the appellant, that mortgage 
merged in the appellant’s proprietary right 
and was extinguished. The appellant on 
the other hand contends that no merger 
took place. The first Court held with the 
appellant, but the lower Appellate Court 
aooepted the contention of the respondents. 
Hence this appeal. 

Section lOl of the Transfer of Property 
Act was referred to in the course of the 
arguments, but that seotion appears to 
apply only to the converse case of 
the owner of an encumbrance be- 
coming the absolute owner of the pro- 
perty, though it is not easy to see why 
the words “ is or ” were inserted in the 
section. There being no legislative pro- 
vision on the question for decision, the 
case must be decided according to broad 
principles of equity and good conscience, 
with such assistance as may be afforded by 
reported decisions of the Courts, We have 
not been referred to any case that is pre- 
cisely in point, but there are several oases 
which bear more or less closely on the 
point now before us. The question whether 
an encumbrance acquired or paid off by 
the absolute owner of the property is to 
be oPnsidered extinguished or kept alive 
for his benefit is, according to a long line 
of authorities, generally one of intention. 
In the case of Thorne v, Gann (1), Lord 
Maonaghten said: “Nothing, I think, is 
better settled than this, that when the 
owner of an estate pays charges on the 
estate which he is n ot personally liable to 

(1) (1895) A. C. 11*64 L. J, Oh. l=U R, 67=5 
71 L.T- 852, 
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pay* the question whether those charges 
are to be oonsidered as extinguished or as 
kept alive for his benefit is simply a ques- 
tion of intention. You may find the inten- 
tion in the deed or you may find it in the 
oiroumstanoes attending the transaotion» or 
you may presume an intention from con- 
sidering whether it is or is not for his 
benefit that the charge should be kept on 
foot.’* The decision in Johnson v. 
Webster (2) shows that the rule is the 
same where the owner of an estate inherits 
a charge thereon. In the absence of ex- 
pressed intention to the oontraryi it will 
be presumed that when a person claiming 
to be absolute owner of property acquires 
or pays off a mortgage thereon, and there 
is no subsequent encumbrance, he intends 
to extinguish the mortgage, but, where 
there is an encumbrance intermediate bet- 
ween the mortgage paid off or acquired and 
the ownership of the property, the pre- 
sumption is the other way [See Johnson 
V. Webster (2), Mohesh Lai v. Mohant 
Bawan Das (3), Adams v. An^ell (4) and 
Ookaldas Oopaldas v. Puranmal Prem- 
sukhdas (5)]. It would be very much to 
the advantage of the appellant to keep the 
first mortgage alive, and in various ways 
which need not be detailed he has shown 
that he wishes to keep it alive. The ques- 
tion is whether the rule stated abo/e, 
which is founded on the clearest equity 
and has, as we have shown, been applied 
by their Lordships of the Privy Council to 
Indian cases# applies to the case before us 
in which both mortgages were made by 
the owner of the property, who however 
wishes to hold one up against the other. 
In England and also in India it has been 
held that if the owner of an estate creates 
and pays off a mortgage, the mortgage 
merges in the owner’s estate, and that an 
owner who has paid off a prior encumb- 
rance cannot set it up against his own 


(2) (1854) 4 De G. M. & G. 474 = 3 Eq. K. 995s 
24L.J. Oh. 300-1 Jur. (n. s.) 145 = 3 W.R, 
84=s2 Sm. & G. 136-43 E. R. 592 = 24 L.T. (o.s.) 
178=102 R. R. 225. 

(3) (1882-83) 10 I.A. 62=^9 Oal 95i= 13 O.L.R, 
221-4 Sar. P. G. J.424i (P.C.) 

( 4 ) (1877) 25 W. R 139, afh *0131 = 5 Ch. D. 
634-46 A, J. Oh. 352 = 36 L. T. 331. 

(5) (1881) local. 1033=11 I. A. 125- 3 3u . 
P.C.J. 543 (P. C), 


mortgage [See Otter v. Vaux (6), the 
dictum of Ohitty, J., in Platt v. Mendel 

(7) and Bhaju Chaudhri v. Chuni Lai 

(8) ]. Like the general rule, this exception 

to it seems to us to bo founded on the 
plainest equity. Does the fact that the 
appellant inherited the prior mortgage 
furnish any ground for distinguishing the 
present case from the oases last referred 
to? We think not. Indeed we are inclined 
to think that the fact that the appellant 
acquired the rights of the prior mortgagee 
without having to pay for them, makes 
the ease somewhat stronger against him 
than it would have been if he had paid for 
them. It seems to us that it would be in- 
equitable to allow the appellant to set up 
a mortgage whioh he himself created, but 
on whioh he has had to pay nothing, 
against a subsequent rqortgage whioh be 
uudorbook personally to discharge. Ao- 
quiailiioas by a mortgagor enure as a rule 
for the banefib of bis morfcgigee, thereby 
iuoreasiug the value of his security, see 
Raja Kishen Datt v. Raja Mumtaz Alt 
Khan (9) ani Ajudhi'i Prasad v. Man 
Singh (10). On the whole we are of 
opinion that the decision of the lower 
Appellate Court is oorraob. To avoid 
misapprehausion we add that 

it has not baen shown that the appel* 
lanb’s brother left any debts. Tua prior 
mortgage would, of course, be liable 
in bbe hands of the appellaubs for the 
debts of his brother. There could be no 
question of ^lerger to the prejudice of the 
brother’s creditors. 

The appeal is dismissed with costs. 


Appeal dismiss^. 


(6) (1856) 2 K. & J. 650, afiarmed=43 E. R 
1881 = 106 R. R. 235 = 6 Da. G. M. & G. 638 = 26 
L.J. Oh. 128 = 3 Jur. (n. s.) 169 « 5 W. R. 188. 

(7) (1834) 27 Ch. D. 246-34 L. J. Ch. 1145 = 
51 L. T. 421 = 32 W. R. 913. 

(8) (1907) 11 C. W. N. 284 = 5 C. L, T. 95. 

(9) (1880) 5 Cal. 198=5 O.L.R. 213=6 I. A. 14« 
=4 Sar. P.C.J. 17=7 Subh, P.C. J. 637«Ra6qU( 
& Jaoksoa’s P. C. No. 53 = 3 Id. Juc. 426 = 
Shome L. R. 1 (P. 0.) 

(10) (1903) 25 AU. 46=^902) A. W. N. 17$, 
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PiGGOTT, J. 

Mdkhdoom Bdkhsh Shah and others — 
DefendantiB — Appellants 

V. 

Hashim Ali — ^Plaintiff — Eespondent. 

Second Appeal No. 538 of 1914, deoid" 
ed on 22nd April 1915, from the decision 
of the Diet. J., Azamgarh, dated 3rd Febru* 
ary 1914. 

Specific Relief Act (1 of 1877), S. 9 — 'Difference 
between suit under S, 9 and suit on possessory 
title against trespasser is that defence of title 
can he taken in the latter and on failure plain- 
tiff entitled to decree^ 

A suit in ejectment on the basis of possessory 
title is maintainable against any person who 
cannot show title in himself, apart altogether 
from the provisions of Section 9 of the Specific 
Relief Act. The difference is that in a suit under 
the Specific Relief Act, the defendant will not be 
allowed to plead or to prove title in himself ; 
whereas in a suit upon possessory title brought 
independently of the provisions of the Specific 
Relief Act, or even after the period of limitation 
prescribed for a suit under Section 9 of that Act 
has expired, the defendant will be allowed to plead 
his title and to prove it, if he wants to do so. If he 
fails to do so, the plaint if! can get a decree, even 
though he has been able to prove nothing more 
than possession by himself of the property in suit 
up to the date of his wrongful ejectment by the 
defendants. Case law Ref. (P. 245, C. 1 & 2.] 

Shafuu-Zaman — for Appellants. 

8, M, Suleman — for Respondent. 

Judgment. — This is one of those seoond 
appeals in which the only real difiSculty is 
to ascertain with certainty what facts the 
lower Appellate 0 ourt intended to find, or 
must be taken to have found. The suit 
was one for recovery of possession over a 
certain plot of land and a tree situated 
thereon. If I rightly understand the 
pleadings there never was any question of 
title, strictly so called, in issue between 
the parties. The land in question is situat- 
ed in the abadif or inhabited site, of an 
agricultural village, and the proprietors of 
the soil are no doubt the zavfiindars of the 
village. The plaintiflE alleged that he had 
been for notany years in actual possession 
and occupation of the land in suit, having 
erected a thatched hut thereon and possess, 
ing the rest of the land, not actually 
covered by the suit, as a courtyard apper- 
taining to the same. He farther alleged 
that, during his absence from the village, 
the defendants, without any sort of right 
or title, had demolished the but which 
belonged to him and taken possession of 


the land and of the tree, erecting a shed 
of their own on some portion of the land. 
The defendants* reply was that the plain- 
tiff had never been in possession, that they 
had never dispossessed him, but that on 
the contrary they themselves had been in 
possession and occupation of the land for 
many years. The first Court found that 
the plaintiff had failed to prove any title 
to the land in himself, and, upon this 
finding alone, dismissed the suit. One of 
the grounds expressly taken by the plain- 
tiff when he appealed to the Court of the 
District Judge was that he was entitled to 
a decree on proof of the fact of his poEses- 
sion. At the hearing of the appeal by the 
District Judge, a question of pfooedure 
arose which has to some extent complicated 
the case. The defendants themselves in 
the Court of first instance had pleaded that 
the land in suit had, many years previous- 
ly, been oooupied by the residential house 
of a tenant named Reoti. They' alleged 
that tho said Reoti had died many years 
prior to the institution of the suit, leaving 
no heir, and that they had themselves 
oooupied the site ever since the time of 
Reoti'g death. In connection with this 
plea the plaintiff produced in the Court 
of first instance a mortgage-deed in bis 
favour purporting to be executed by this 
Reoti Kabar. The learned Munsif seemed 
to have thought that the production of 
this document could nob help the plaintiff’s 
case, because there was nothing in his 
plaint bo indicate that he claimed posses- 
sion of the land in suit on the strength of 
any title as a mortgagee. He also held 
that the document had not been sufficient- 
ly proved by the evidence of the scribe, 
Uttam Lai. The learned District Judge 
has not clearly stated that he held this 
document to be proved ; but there is a pass- 
age in his judgment which shows that he 
regarded it as evidence of the fact of the 
plaintiff’s possession. The document is un- 
registered, and the transaction was one of 
usufructuary mortgage for a sum of less 
than Rs. 100 so that it could have been 
effected at the date in question without 
execution of any document. Under the cir- 
cumstaaods the learned District Judge was 
entitled to hold it proved, and he seems to 
have so held, that Reoti, who was admitted 
before him to have been the former occu- 
pier of the land in suit, hal transferred, or 
parported bo transfer, whatever rights of 
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oeoupation he possessed to the plaintiff by 
way of usufructuary mortgage. What the 
learned District Judge has, in my opinion, 
undoubtedly found is that, on the evidence 
as a whole the fact of the plaintiff’s being 
in possession, and of his wrongful dis- 
possession by the defendants at or about 
the date alleged in the plaint, is satis- 
factorily proved. On this finding he has 
decreed the plaintiff’s suit. The conten- 
tions before me in second appeal are 
substantially three. One is to the effect 
that there has been no clear finding by 
the lower Appellate Court on the fact of 
the plaintiff’s possession and with regard 
to his dispossession by the defendants. 
This ptea is to my mind concluded by a 
perusal of tbe judgment of the lower 
Appellate Court. The second point taken 
is that the unregistered mortgage by Reoti 
in favour of the plaintiff was not legally 
proved. I think, under the circumstances 
of the case, there was evidence on the 
record upon which the lower Appellate 
Court was entitled to come to the finding 
which I have already set forth. The third 
point taken is that the lower Appellate 
Court made an entirely new case for the 
plaintiff. This has been argued before me 
on the assumption that the learned 
District Judge must be taken to have 
decreed the plaintiff’s claim as a claim 
for recovery of possession under Section 9 
of the Specific Belief Act. There is 
authority for the proposition that a suit 
for recovery of possession based upon title 
should not be allowed to be converted 
into one under Section 9 of the Specific 
Relief Act. I do not think, however, that 
the learned District Judge has offended 
against this principle. The argument 
addressed to me on behalf of the defen- 
dants^appellants overlooks the fact that 
there can be a suit in ejectment on the 
basis of possessory title, maintainable 
against any person who cannot show title 
in himselff apart altogether from the 
provisions of Section 9 of the Specific 
Belief Act. The difference is that» in a 
suit under the Specific Belief Act, the 
defendant will not be allowed to plead or 
to prove title in himself ; whereas in a suit 
upon possessory title brought indepen- 
dently of the provisions of the Specific 
Belief Act, or even after the period of 
limitation prescribed for a suit under 
Section 9 of that Act has expired, the 
ifendaut will be albwel to plead his 


title, and to prove it if he wants to do so. 
If he fails to do so, the plaintiff can get a 
decree, even though be has been able to 
prove nothing more than possession by 
himself of the property in suit up to the 
date of his wrongful ejectment by the 
defendants. Authority for these proposi- 
tions may be found in Pemraj Bhavaniram 
V. Narayan Shivaram Khisti (1), Wali 
Ahmad Khan v. Ajudhia Kandu (2), 
Oobind Prasad v. Mohan Lai (3) and 
Ismail Ariff v. Mahomed Ohous (4). As 
1 have already pointed out, the present 
suit is one in which title, other thcpi what 
may be called possessory title, was not 
set up by, and was not in fact vested in, 
either of the parties, I do not think that 
the decision of the learned District Judge 
is open to objection upon any of the 
grounds taken. I dismiss this appeal with 
costs. 

Appeal dismissed. 

(1) [1881-82] 6 Bom. 215. 

(2) [1891] 13 AH. 537=* (1891) A.W.N. 196. 

(3) [1902] 24 All. 157. 

(4) [1893] 20 Cal. 834 = 20 LA. 99 (P.C.) 
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Ohamibr and Piggott, J. 
Emperor — Applicant 

V. 

Gangua — Opposite Party. 

Criminal Revn. Petn. No. 113 of 1915, 
decided on 11th March 1915, from an 
order of acquittal of the S. J., Main- 
puri. 

Criminal P, C. (5 of 1898), S. 339 — Prosecu^ 
tion of person forfeiting pardon under specifto 
charge cannot he directed by Sessions Judge — 
He can only invite District Magistrate's atten- 
tion^Plea of pardon can be raised before 
Sessions Judge, 

In a case of dacoity one of the accused G was 
given a conditional pardon. The Sessions Judge, 
being of opinion that he had not spoken the 
truth, directed his prosecution under Section 397 
of the Penal Code. G pleaded pardon before ths 
Sessions Judge, but not before the Magistrate : 

Heldt that the Sessions Judge had no autho* 
rity to direct the prosecution of G on any specific 
charge and that if he came to the conclusion 
that the approver had wilfully concealed .any* 
thing essential or given evidence on any point 
which was positively false, ha was entitled to re* 
cord an opinion to that effect and to invite the 
attention of the District Magistrate to his 
opinion or possibly to suggest the propriety of his 
prosecution. Case-law Ref. 

Held^ further, that G was entitled to plead 
pardon before the Sessions Judge, although he 
had not done so before the Committing Magis* 
trate. [P. 246. C. Z.l 



246 AltohAbAd 


ISMPfiBOB i;, (^ANGT^A 


Sm Malcomson — tor the Crown, 
Judgment* — In thia case it appears 
that one Oangua was suspected of having 
taken part in a serious daooity> committed 
at a village called Manpore in the Etawah 
district on the 23rd of October 1913. He 
made a confession before a Magistrate and 
received a conditional promise of pardon. 
He was produced before the Sessions Judge 
as a witness against Abadua and others 
(Sessions Trial No. 8 of 1914, Etawah 
Sessions). The learned Sessions Judge 
who tried that case came to the conclusion 
that Oangua had not given true evidence. 
We have examined the judgment in that 
case, and in some points we find it a little 
difficult to follow the reasoning of the 
learned Sessions Judge. Apparently, 
however, he was of opinion that Oangua 
had in any case, whether he was actually 
concerned in the 'dacoity or not, made 
false statements regarding a certain pair of 
earrings produced as one of the Exhibits 
in the case. He concluded his order, after 
directing the acquittal of the accused 
persons then before him, with the follow- 
ing words : — ** The approver has not 
spoken the truth and he will, therefore, 
forfeit his pardon. The confession made 
by him may be sufficient for his own con- 
viction on the original charge of dacoity, 
though it is valueless without corrobora- 
tion as against his associates. I direct the 
prosecution of Gangua on a charge under 
Section 397.” In accordance with this 
order proceedings were taken against 
Gangua and he was committed for trial. 
In the Committing Magistrate's Court 
Gangua did not plead the pardon, and it 
was apparently taken for granted that the 
Sessions Judge’s order of May26tb, 1914, 
quoted above, was conclusive on this point. 
When Gangua was placed on his trial be- 
fore the successor of the learned Sessions 
Judge who had passed the order of May 
26th, 1914, he did plead that he had not 
broken any of the conditions on which 
pardon had been tendered him and, there- 
fore, had not forfeited his pardon. Upon 
this the learned Sessions J udge appears to 
have called upon the Pleader employed to 
conduct the prosecution in that particular 
case to state what evidence he relied upon 
in order to prove that Gangua had forfeit- 
ed his pardon. He made a note of various 
statements on thia point made by the 
Pleader and thereupon passed an order, 


mi 

accepting the prisoner’s plea tbat« he bad 
not broken the conditions of his pardon, 
acquitting him and directing bis immediate 
release. The record was called for by 
this Court on a perusal of the Sessions 
statements for the district of Etawah 
for the month of November 1914, and is 
before us in order that we may consider 
the propriety of the above proceedings. 

We have examined a number of reported 
oases, in which the question of the change 
in the law effected by the substitution of 
the word “forfeited” for the word ‘^with- 
drawn” in Section 339 of the Code of 
Criminal Procedure has been considered 
by various High Courts. We may refer to 
Emperor v. Kothia (1), Kalian v^Empe- 
ror (2), Aligirimami' jSTaicken^ In re (3), 
Emperor v. Abani Bhushan Chucker^ 
butty (4). We are satisfied that the 
Sessions Judge's order of May 26th, 1914 
was irregular and has given rise to the 
difficulties experienced by the Magistrate 
and the Sessions Judge in dealing with 
this matter. The Sessions Judge before 
whom Gangua gave evidence at the trial of 
Abadua and others had, no doubt, autho- 
rity to pronounce his opinion as to the 
truthfulness or otherwise of the whole or 
any part of Gangua's evidence, apart from 
the question whether it was sufficient for 
the conviction of any of the accused per- 
sons then on their trial. If be came to 
the conclusion that Gangua had wilfully 
concealed anything essential, or given 
evidence on any point which was 
positively false, he was entitled to re- 
cord an opinion to ithat effect and to in- 
vite the attention of the District Magis* 
trate to his opinion, or possibly to suggest 
the propriety of Gangua’s prosecu- 
tion. He had no authority to direct the 
prosecution of Gangua on any specific 
charge. When the committing Magis 
trate took up this matter it was open to 
Gangua to have pleaded his pardon in that 
Court, precisely as he did afterwards 
before the Court of Session. If he had 
done so, the Migiatrate would have been 
bound to inquire into the matter, at least 


( 1 ) (1905) 80 Bom. 611=s8Bom.L.R.740« 
4 0r. L.J. 846. 

iZ) (1905) 2 1.0. 343 «32 Mad. 173*9 Cr. L. J. 
57i. 

(8) (1910) 5 I.C. 831*38 Mad. 614=«11 Or.LJ. 
254. 

(4) (1910) 8 I.C 721*37 Cal. 845*11 Cr. L. J, 
702. , 
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bo the extent of satisfying himself that 
there was prima facie ground for holding 
that Oangua had forfeited bis pardon, and 
to include in bis commitment order a 
statement of the evidence on which he 
relied as establishing this fact* Probably 
the form of the order passed by the 
Sessions Judge at the trial of the case 
against Abadua and others prevented the 
committing Magistrate from looking at the 
matter from this point of view. When 
the case against Gangua came before the 
Sessions Court, Qangua was entitled to 
plead his pardon, and the Sessions Judge 
was right in recording the plea and in ask- 
ing the Pleader, employed to oonduot the 
proseciltion, what evidence he intended to 
offer in disproof of the same. Ordinarily, 
in our opinion, the proper course to have 
followed in such a case would be, first of 
all, to have put in evidence the record of 
the statement made by Oangua as a 
witness at the former trial, together, if 
necessary, with evidence as to the identity 
of the person making that statement. In 
order to form an opinion whether in the 
course of that statement Qangua had given 
false evidence, or had wilfully concealed 
anything essential, it might very possibly 
have been necessary for the learned 
Sessions Judge to have recorded evidence 
in the case, or at any rate the evidence 
particularly bearing on the question of the 
recovery of the pair of earrings already 
alluded to. In passing an order of acquit- 
tal without taking any evidence, and with- 
out any withdrawal of the prosecution by 
a Public Prosecutor properly authorized to 
withdraw the same under Section 494 of 
the Code of Criminal Procedure, the 
learned Sessions Judge adopted, in our 
opinion, an irregular procedure. At the 
same titffe, under the circumstances of this 
particular case, we are not disposed to 
interfere. The fact of the matter is, as 
already pointed out, that the Courts con- 
cerned, and we have no doubt also the 
District Magistrate, were placed in a 
difl&oulty by the irregular order passed by 
the Sessions Court on May 26bh, 1914. 
Apparently, in the opinion of those res- 
ponsible for conducting the prosecution, 
Gangua had not given false evidence, 
either in respect of this pair of earrings or 
in any other matter of importance. Con- 
sequently when the learned Pleader 
instructed by the District Magistrate was 


called upon to inform the Sessions Judge 
what evidence there was on which he 
relied as showing that Gangua bad forfeited 
his pardon, he was unable to state that 
evidence to the satisfaction of the Sessions 
Court. It would seem that this proseou-* 
tion ought never to have been instituted 
and would never have been instituted 
but for the Sessions Judge’s order of May 
26th, 1914. 

For these reasons wo decline to inter- 
fere in this matter, and merely order that 
the record be returned. If Gangua is 
under arrest he should be at once released; 
otherwise his security is hereby discharged. 
Record returned. 
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Chamier and TudbaLL, JJ. 

Ram Autar !Peu;arf— Defendant — Ap- 
plicant 

V. 

Deoki Tewari — Plaintiff — Opposite 
party. 

Civil Revn. Petn. No. 21 of 1915, decid- 
ed on 11th May 1915, from an order of 
the Addl. Dist. J., Gorakhpur, dated 24th 
October 1914. 

Civil P. C. (5 of 1908), S. 115, Sch. IT. CL 15 
-^Order setting aside award ts appealable hence 
no revision lies. 

An order of a Court setting aside an award on 
the ground of its invalidity on account of mis- 
conduct of the arbitrators is appealable. 28 All. 
408; and 4 A.L.J. 256 not appr. and Case Law 
Ref. [P. 248, C. 2.] 

Jang Bahadur Lai — for Applicant, 

Jshwar Saran — for Opposite party. 

Judgment. — This application for revi- 
sion arises out of a suit filed in the Court 
of a Munsif. The parties agreed to refer 
the matters in difference between them 
to arbitration and an order of reference 
was made accordingly. The time for 
completing the award was extended from 
time to time up to December 2ad, 1912. 
On the case being called on on that date, 
it was found that the award had not been 
filed. The Munsif then made an order 
superseding the arbitration and fixed 
December 10th for the bearing of evidence. 
On December 5th the arbitrators filed an 
award purporting to have been made on 
December 2nd, but the Munsif held that 
the award had not been made in time and 
he declined to re-call his order superseding 
the arbitration. Ultimately he tried the 
case out“ and dismissed it. The plaintiff 
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appealed to the District JudgOf and one 
of bis grounds of appeal was that the 
award bad been made in time, and, there- 
fore, the arbitration should not have been 
superseded. The Additional Judge held 
that the Munsif was wrong in bolding 
that the award bad not been made within 
time merely beoause it bad not been filed 
in Court within the tibae limil;ed, and that 
be should have enquired whether it had 
been made by the arbitrators within that 
time. Accordingly be remanded the case 
under Order XL|, Buie 23. The Munsif 
after inquiry dismissed the suit again, 
holding that the award had not been 
made within time, and also that it was 
invalid on account of misconduct by the 
arbitrators. The plaintiff appealed and 
the Additional Judge found that the 
award had been made within time, and he 
remitted an issue on the question of mis- 
conduct. The Munsif found on the issue 
in favour of the plaintiff. The Additional 
Judge agreed with the Munsif and passed 
a decree in accordance with the award 
which was in favour of the plaintiff. The 
defendant has applied to this Court for 
revision of the order of the Additional 
Judge, on the ground that the Munsif’s 
second order holding that the award was 
invalid on account of misconduct of the 
arbitrators could not be interfered with 
by the Additional Judge. No appeal lies 
against the order of a Court under para- 
graph 15 of the 2ad Sohedule to the Code 
of Civil Procedure setting aside an award, 
and it is contended that the order cannot 
be challenged in appeal against the decree 
ip the suit, beoause even if it is erroneous 
it does not affect the decision of the case 
within the meaning of Section 105 of the 
Code. The applicant relies upon the 
decisions of this Court in Qanga Prasad 
V. Kura (1) and Kalyan Das v. Piary Lai 
(2). In the latter case Aikman, J., 
merely followed the former which was 
a decision by two Judges* The learned 
Judges who decided the former case 
profess to follow the decision of 
Banerjee, J., in Shyama Charan Pra- 
manik v. Prolhad Durwan (3), but an 
examination of the judgment of Baner* 
jee, J., shows that be was of opinion 


(1) [1906] 28 All. 408=(1906) A. W. N. 64 = 
3 A.tiJ. 168. 

(2) [1907] 4 A.L.J. 256 = (1907) A.W.N, UQ. 

(3) [19041 8 C.W.N. 39Q. 


that an Appellate Court was entiUed in an 
appeal against a decree to interfere with 
the order of the Court of first instance 
setting aside an award. He held that a 
second appeal lay against the decision of 
the Appellate Court and be sent the case 
back in order that certain evidence might 
be taken. The judgment of Banerjee, J„ 
seems to us to give no support whatever to 
the view taken in Qanga Prasad v. Kura 
(1). The decision in the last-mentioned 
case and the decision in Kalyan Das v. 
Piary Lai (2), which follows it, seem to 
stand quite alone. They ate inconsistent 
with several decisions of this Court beginn- 
ing with the Full Bench decision in Nanak 
Ohand v. Ram Narain (4) and ^ending 
with the decision of Knox and GrifSn, JJ., 
io Ram Jiwan v. Nawal Singh (5), with 
the decision of the Bombay High Court in 
Damodar Trimbak v. Raghunath Hari (6) 
and with a long string of oases in the 
Madras High Court ending with Achu- 
thayya v. Thimmayya (7). It seems to us 
that an order of a Court setting aside the 
award of an arbitrator and deciding that 
the case shall be tried by the Court is an 
order affecting the decision of the case 
within the meaning of Section 105 of the 
Code. It has been held that the words 
“affecting the decision of the case** in 
Section 105 mean “ affecting the decision 
of the case on the merits,** but even so we 
think that the order of the Munsif setting 
aside the award was liable to be challenged 
in appeal against the decree. As long ago 
as 1870 Sir E. Couch and Kemp, JJ., 
held that such an order affected the deci- 
sion on the merits, see Mothooranath 
Tewaree v. Brindabun Tewaree (8). The 
weight of authority is clearly against the 
applicant and we are of opinion also that 
the order of the Munsif was liable to be 
challenged in appeal against the decree. 
It is not suggested that there is any other 
ground upon which we could in revision 
interfere with the order of the learned 
Additional Judge. This application is dis« 
missed with costs. 

Application dismissed. 


(4) (1878)2 All. 181. 

(5) (1908) 5 A.L.J. 644-1908 A.W.N. 242. 

(6) (1902) 26 Bom. 551=4 Bom. L.R. 267. 

(7) (1908) 31 Mad. 345=18 MX.J. 2^8, 

(8) (1870) 14 327, 
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Banbew and Bafiqub, JJ. 

Bishambhar Nath and others — Plain* 
tiffs — Appellants 

V. 

B. Jagan Nath Prasad and others — 
Defendants — Bespondents. 

Second Appeal No. 541 of 1914, de- 
oided on 26tih May 1915, from the decision 
of the Diet. J., Cawnpore, dated 23rd 
January 1914, 

Easement Act (5 of 1882), 8, 13, Cl. 3 (d)— 
Blocking of doors always remaining closed and 
not necessity there being other doors for access 
held to be no infringement — But blocking 
of drain there being no other outlet is infringe^ 
ment. 

Where the defendants were alleged to have 
practically closed by staking bricks three doors 
appertaining to a bouse and to have stopped the 
flow of water through a drain which had existed 
for a number of years, and it appeared that the 
keeping open of the doors was not necessary for 
the enjoyment of the premises, that the doors 
used practically to be closed always, that there 
was access to the house of the plaintifls otherwise 
than through one of these doors and that sufficient 
light and air could be obtained without the open- 
ing of the doors. 

Held. (1) that the plaintiffs’ claim in respect of 
the doors was rightly dismissed ; [P. 249, C. 2.] 

(2) but that as there was no other drain in the 
house of the plaintiffs and for the flow of water 
from the kitchen of the house there was no other 
outlet, the plaintiffs were entitled to use the drain 
for the flow of water from the kitchen and the 
defendants could not obstruct it. [P. 250, C. 1.] 

Ramakant Malaviya — for Appcllantfl. 

B. E. ffConor-^lox Bespondents. 

Judgment. — The facts of this case are 
these: — The father of the plaintiff-respon- 
dent No. 1 was the owner of an enolosare, 
on one side of which there was a temple. 
The enolosare was sold by auction in exe- 
cution of a decree and was purchased by 
the defendants. There was some litigation 
between the parties as regards the portion 
of the building known as the temple. In 
that litigation the defendants failed. It is 
alleged that the defendants have now 
practically closed* by staking bricks, three 
doors appertaining to the house, and have 
stopped the flow of water through a drain 
which had existed for a number of years. 
The present suit was accordingly brought 
for removal of the obstruction to the three 
doors and for restoration of the drain and 
for an injunction. It was alleged that the 
door 0» marked on the plap ffled with the 
1915 A-38 
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plaint, was used as a passage and that the 
doors A and B were used principally for 
light and air. The Courts below decreed 
the claim. Upon appeal this decree was 
set aside and the claim of the plaintiffs 
was dismissed in its entirety. It is con- 
tended on behalf of the plaintiffs-appel* 
lants that the lower Appellate Court bf^ 
wrongly applied the provisions of Section 
13 of the Easements Act to this case. The 
learned Vakil for the appellants relies on 
clause 3 [d) of that section* which is to 
the effect that if an easement is apparent 
and continuous and necessary for enjoying 
the said subject as it was enjoyed when 
the transfer took effect, the transferee 
shall, unless a different intention is ex- 
pressed or necessarily implied* be entitled 
to such easement. It is urged that the 
learned Judge ought not to have consider- 
ed the matter from the point of view of an 
easement of necessity, but should have 
determined whether the doors were neces- 
sary for the enjoyment of the building as 
it was enjoyed before the transfer in 
favour of the defendant took effect. In 
our opinion as regards the three doors in 
question, the learned Judge has found, 
upon a consideration of all the oircums- 
ta>noes, that the keeping open of the three 
doors is not necessary for the enjoyment 
of the premises as it was enjoyed befort* 
the sale to the defendants. He visited 
the locality and he has found that accord- 
ing to the statement of the plaintiffs them- 
selves, the doors used praotioally to re- 
main closed always. He further found that 
there is access to the house of the plain- 
tiffs otherwise than through one of these 
doors* and that in two of the rooms there 
is plenty of light and air, and suffioient 
light and air can be obtained without the 
opening of the doors. He came to the con- 
clusion that the existence of these doors 
was not in the least necessary either for 
egress ani i ogress or for the enjoyment of 
light and air. The meaning of his finding 
clearly is that for the enjoyment of the 
house as it was enjoyed before the sale* 
the existence of the doors is not necessary. 
In view of this finding the claim in respect 
of the three doors has been rightly dismiss- 
ed. As for the drain, we do not agree with 
the learned Judge. He himself finds that 
there is no other drain in the house of 
the plaintiffs, and that for the flow ofi 
water from the rasoi or kitohep of thel 
hQii9e there is no other outlet,. It is thus| 
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clear that the maiDtaiuing of the drain is 
necessary for the enjoyment of the house 
for the flow of water from the kitchen, 
and the defendants are not entitled to 
close the drain. Of course the plaintiffs* 
right is a right to use the drain for the 
flow of water from the kitchen or rasoi, 
and not for the discharge of ordinary 
sullage water or rain water from the whole 
bouse. The defendants will be at liberty 
to cover up the drain, but in such a way 
as not to obstruct the flow of water as it 
has hitherto been discharged from the 
kitchen or rasof. We accordingly vary 
the decree of the Court below to this 
extent that we direct that the drain be 
restored for the discharge of water from 
the kitchen, the defendants being at 
liberty to cover it up in such a way as not 
to obstruct the flow of water from the 
kitchen. In other respects wo affirm the 
decree of the Court below. The parties 
will pay and receive costs in all Courts 
proportionately to fi^ilure and success, and 
the costs in this Court will include fees on 
the higher scale. 

Appeal partly allowed. 
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Ohamiee and Piggott. JJ. 

Binda Prasaci— Opposite party—Ap- 
pellant 

V. 

Raghvbir Satan and others — Appli- 
cants — Respondents. 

First Appeal No. 27 of 1915, decided 
on 6bh May 1915, from the order of the 
Dist. J., Meerut. 

Civil P.C, (5 of 1908), O. 47,/?. I- Prayer 
for ^port unity to produce evidence which 
might change view taken by Judge is not suffi- 
cient ground. 

An application for review was made on the 
sole ground that if the Court allowed the ap- 
plicants another opportunity of producing evi- 
dence, they might persuade the Judge that the 
view taken by him on the previous occasion was 
erroneous : 

Heldt that this was not a suffioienl ground for 
review under Order XLVII, Rule 1, of the Civil 
Procedure Code. [P. 251, C. 1.] 

Harendra Krishna Mukerji and A. H. 
C. Hamilton — for Appellant. 

Sital Prasad Ohosh—iot Respondents. 

Judgment — This is an appeal by leave 
of the Court under Section 46, Sub^Sec* 


tion (3), of the Provincial Insolvency Act, 
against an order of the Distriolb Judge of 
Meerut, allowing an application presented 
by the respondents for review of a previous 
order, whereby the appellant’s half-share 
in a brick kiln bad been released from 
attachment and declared not to be avail- 
able as assets for the payment of the debts 
of one Abdul Haq, who bad been declared 
an insolvent. On June 27fcb, 1914, Abdul 
Haq applied to be declared an insolvent 
and named eleven creditors, among whom 
were the two respondents, Raghubir Saran 
and Badr-ud din. On August 27tb, he 
was adjudicated an insolvent and on Sep- 
tember 24th, the Deputy Nazir of the 
Court was appointed Receiver. The 
Receiver attached or book possession of 
the brick-kiln, whereupon the appellant 
objected, saying that the brick-kiln was 
his property. He explained that it had 
been the property of himself and his 
partner Abdul Haq, and that Abdul 
Haq had on March 26t;h, 1914, 

transferred to him his half-share in the 
brick-kiln for valuable consideration. 
Thereupon the District Judge directed 
that the sale of the brick-kiln which had 
been ordered should be postponed. The 
appellant had brought a suit in the Sub- 
ordinate Judge’s Court for a declaration of 
his title as owner of the brick-kiln against 
Ram Chander and the insolvent. The 
District Judge accepted the appellant’s 
admitted half-share in the brick-kiln as 
sufficient security for any loss which might 
result from the postponement of the sale 
and thereupon the respondents, Raghubir 
Saran and Badr-ud-din, presented a peti- 
tion objecting to the acceptance of Binda 
Prasad’s half-share as security and alleging 
that the transfer of the insolvent’s half- 
share to him was voidable and should be set 
aside under Sections 36 and 37 of the In- 
solvency Act. January 19bh was fixed for 
bearing and ultimately the case was taken 
up on the 2l8t, when the District Judge 
rejected the petition of Raghubir Saran 
and Badr-ud-din and released the whole of 
the brick-kiln from attachment, finding 
that the sale by the insolvent of his half- 
share in the brick-kiln to Binda Prasad 
was valid and could not be set aside. Six 
days later Eaghubir Saran and Badr-ud-din 
presented a petition to the District Judge 
for review of the order just mentioned* 
Notice was issued and the District Judge 
on February 10th, 1915, granted the ^ppli- 
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oalion for review, set aside bis order of 
January 21afc and fixed a date for the far- 
ther hearing of the oase# noting that the 
parties should produce evidence regarding 
the good faith of the transaction which 
had been impugned. The District Judge 
ordered the re-attachment of the brick- 
kiln and directed the Receiver to s.ll the 
bricks as soon as possible and deposit the 
proceeds in Court. It is against this order 
that the present appeal was filed. On the 
application of the appellant the sale of 
the bricks was postponed pending the dis- 
posal of this appeal. 

On behalf of the appellant it is contend- 
ed that the respondents, Baghubir Saran 
and Badf-ud-din, showed no sufficient 
cause for a review of the order of January 
21st, 1915. It was not suggested in their 
petition, and it is not suggested now, that 
they discovered any new and inaportant 
matter or evidence which was not within 
their knowledge or could not have been 
produced by them before the order of 
January 2l8t was passed. Nor was it 
suggested that there was any mistake or 
error apparent on the face of the record. 
When the respondent’s learned Pleader 
was asked by this Court to state the 
ground on which the applioition for review 
was based, he said that a review had been 
asked for “for other sufficient reason” 
within the meaning of Order XLVII, Rule 
1 of the Civil Procedure Code. From the 
application it appears to us that the ground 
for review if there was a ground at all, was 
that if the District Judge allowed the 
applicants another opportunity of produc- 
ing evidence they might persuade him that 
the view taken by him on January 218 1 
was erroneous. The District Judge in 
granting the application for review and 
setting aside bis previous order does not 
say that he is satisfied that his previous 
order was wrong, and docs not in any way 
indicate his reason for allowing the ap- 
plication beyond this, that he thought that 
there was a ease for further inquiry. It 
seems to us that no sufficient ground was 
made out for a review of the previous 
order. An attempt was made on behalf of 
the respondents to show that the question 
of the validity of the transfer of half of 
the brick-kiln was not considered by the 
District Judge before passing his first 
order; but an examination of the order 
shows that the District Jadgo did apply 
his mind to that very question. Hu re- 


fers at the beginning of his order to the 
application of November 19th, 1914, and 
says that the question is whether the 
transfer to Binda Prasad should be can-- 
celled under Section 36 of the Insolvency 
Act. It is, therefore, quite clear that the 
question was before the Court and was 
decided upon such materials as were avail- 
able. Under the oiroumsbances we do pot 
think that the application for review 
should have been allowed. We, there- 
fore, allow the appeal and set aside the 
o'der of the District Judge dated Feb- 
ruary lOfch, 1915, with costs. It appears 
to us that the appeal has been overvalued. 
We fix the Vakil’s fee in this Court at 
Rs. 50, fifty rupees, only. 

Appeal allowed. 
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Richards, 0. J., and Banebji, J. 

F. S. Old — Dafendaut— Appellant 

V. 

J. A» Shall — Plaintiff— Respondent. 

SeoDod Appeal No. 351 of 1914, decided 
on 13fch Miy 1915, from the decision of 
the Dist. J., Sharanpur, dated 2lqt 
February 1914. 

Transfer of Property Act (4 of 1882), S. 106 — 
In Mussoorie lease for ‘'season*' means lease 
till end of year. 

In the ab30n:e of evidoaoa to the contrary & 
lease of a house at Mussoorie for the 'season' 
continues to the enl of the year. [P, 252, C. l.J 

Wallach-^loc Appellant. 

Nihal Ohand-^iot Respondent, 

Judgment. — This appeal arises out of a 
suit in which the pUintiff claims possaa- 
sioQ of a house at Mussoorie, called “Oak 
Bush,” The Oourts below have given the 
plaintiff a decree. Tae defendant appeals. 
In the plaint the plaintiff alleges that the 
defendant was his tenant during the season 
of 1913 either from month to month or for 
the season, and that on the Idth of Octo- 
ber 1913 he gave him notice to vacate the 
house on the 31st of October 1913 as the 
tenancy would expire on that date. The 
suit was insbibulied on the 19bh of Novem- 
ber 1913. It is said that the dafeudant had 
a lease from the plaiatiff’s pradooessor-in- 
title oo/ering this very period, that this 
dooument could n^t bo gtveu iu evidcaao 
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because it was unregistered ; the defend- 
ant is said to have another lease which 
will entitle hiaa to possession of the house 
from the 1st of January 1915. It seems to 
us that the defendant must be deemed to 
have 'been at least a tenant for the season. 
Having regard to the way in which the 
rent is paid» it is quite clear that he was 
not a tenant from month to month. If the 
defendant was tenant for the * season/* he 
could only be put out at the end of the 
season of 1913, and it lay upon the plain- 
tiff to prove by clear evidence that the 
* 'season” at Mussoorie terminated on the 
Slst of October. It is quite clear that the 
plaintiff never proved that the season 
terminated on the Slst of October. We 
are not, of course, called on to decide 
questions of fact, but it seems to us that 
ohe “season” would ordinarily continue to 
the end of the year, and we think that this 
ought to be the assumption in the absence 
of evidence to the contrary. If the 
^season” did not terminate before the 19th 
of November 1913, then the suit was 
premature. It is contended on behalf of 
the respondent that this ground was not 
taken in the written statement. The 
defendant pleaded that the plaintiff could 
not terminate his tenancy at the time he 
alleged and, in our opinion, this clearly 
oast the onus on the plaintiff of proving 
such facts as entitled him to possession of 
the bouse on the date on which the suit 
was brought. We allow the appeal, set 
aside the decrees of both the Courts below 
and dismiss the plaintiff's suit with costs 
in all Courts. Costs in this Court will 
include fees on the higher scale. 

Appeal allowed. 


A.I.R. 1915 Aliahabad 252 

Chamier and Piggott, JJ. 

Umrao Kunwar ani another — Defen- 
dants — Appellants 

v. 

Badfi — Plaintiff — Bespondent. 

First Appeal No, 23 of 1915, decided 
on 2l8t April 1915, from an order of the 
Dist. J., Meerut. 

Hindu Law — Reversioner cannot sue for 
declaration that widow" s will not hinding--Will 
is not alienation, 

A suit by a reversioner for a deelaratioa th-^t 
a WiU executed by a Hindu widow in respect of 


her husband’s property is void and not binding 
upon him, is not maintainable, as there is no 
alienation by the widow. Case Law Ref. 

[P. 252. 0. 2 & P. 253 C. 1.} 
Tej Bahadur Sapru — for Appellants. 

8. M* Sulaiman — for Respondent, 
Judgment — This was a suit by a 
plaintiff claiming to be the next reversion- 
er under the Hindu Law to the estate of 
one Dewa. The said Dewa died leaving a 
widow, Umrao Kunwar. This lady has exe- 
cuted a. Will bequeathing the property in 
her hands as widow of Dewa to one Tika 
Bam, son of Naidar, brother of the said 
Dewa. In the Will there is a recital to the 
effect that the bequest is made in accord- 
ance with oral directions given |^y Dewa. 
The plaintiff sought a declaration that the 
Will in question is void and ineffectual as 
against his interest and that Tika Bam, 
who was impleaded as defendant No. 2, 
will acquire no rights under the said Will, 
The Court of fret instance dismissed the 
suit upon a preliminary point, holding that 
there had been no alienation by Umrao 
Kunwar of the property in her hands and 
that under the oiroumstances the mere exe- 
cution of a Will would not afford a suffi- 
cient reason for granting a declaratory 
decree. It supported itself by a quotation 
from Mulla's Principles of Hindu Law. 
The learned District Judge on appeal has 
reversed the finding on the preliminary 
point and remanded the case for trial on 
the merits. He bases bis decision upon the 
reported ease of Jatpal Kunwar v. Indar 
Bahadur Singh (1). It is obvious that in 
that case their Lordships of the Privy 
OouDoil maintained the decision of the 
-Courts in India with considerable reluc- 
tance and carefully guarded themselves 
against being understood to hold that the 
execution of a Will, under such circums- 
tances as the present, would afford a cause 
of action for a declaratory suit on the part 
of the nearest reversioner. It is certainly 
not the practice of this Court to encourage 
such suits, vide Ram Bhojan Kunwar v. 
Ourcharan Kunwar (2). The learned 
District J adge, moreover, while purport- 
ing to follow the Privy Council ruling 
quoted by him, has really departed from 
the spirit of that ruling by interfering 
with the decision of the Court of first in- 
stance. We think that the learned Addi- 

(1) [1904] 26 All. 238=31 I. A. 67 = 3 C. W.N. 
463»6Bjm. L.R. 495«14 M. L.J. 1490 (P.C.). 

(e)(1905) 27 All. 14»1 A. L. J. 468-1904 
A W. N. 150,. 
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Itioml Subordinate Judge was right in re- 
Ifusiug to grant the declaration sought by 
the plaintiff and gave good reason for his 
decision. We set aside the order of the 
Court below and restore the decree of the 
Court of first instance dismissing the suit. 
The defendants-appellants will get their 
costs in this Court and in the lower Ap. 
pellate Court. 

Appeal decreed, 
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Ohamieb and Piggott, JJ. 

Abdul Qajfar — Defendant — Appellant 

• V. 

Nur Johan Begum — Plaintiff — Respon- 
dent. 

First Appeal No. 2 of 1915, decided on 
28th April 1915, from the order of Dist. 
J., Budaun, dated l8th November 1914, 

Limitation ^ct (9 of 1908), Arts, 62 and 120 — 
Suit by heir against other heirs for share of 
debt recovered is governed by Art* 62. 

A suit by one of the heirs of a deceased person 
to recover his share of the debt due to the de- 
ceased, which had been realized by another heir 
holding succession certificate, is governed by 
Article 62, and not Article 120 of the Limitation 
Act. [P.253, C. 2] 

A. Haider — for Appellant. 

Sundar La/— for Respondent. 

Judgment. — This is an appeal against 
an order of remand passed by the District 
Judge of Budaun. The facts are that one 
Najmuddin died in July 1901 leaving a 
widow, Zebunnissa, a brother, Hamidud- 
din, and two nephews, Abdul Gaffar and 
Zahiruddin. In March 1903 Abdul Gafifar 
obtained a succession certificate in respect 
of the debts due to the deceased. Zahii- 
uddin died in 1906 and his rights devolved 
directly or indirectly upon the plaintiff- 
respondent, Nur Jahan Begam, who in 
July 1913 brought the present suit 
against Abdul Gaffar claiming an account 
of all sums received by him as holder of 
the succession certificate and payment of 
what might be found due to her. The 
Subordinate Judge dismissed the suit, 
holding that it was governed by Article 62 
of the first Schedule to the Limitation 
Act, and was barred by that Article, 
inasmuch as it was proved that no sum 
had been received by Abdul Gaffar 
within three years of the suit. On appeal 
the District Judge held that the suit 


was governed, not by Article 62, but by 
Article 120 and remanded the suit for trial 
on the merits. 

The District J udge has relied upon the 
decision of this Court in Vmardaraa AU 
Khan v. Wilayat Alt Khan (1). The facts 
of that case do not differ in essential 
particulars from the facts of the present 
oasci except that the defendant in the 
present case obtained a succession oertifi* 
cate whereas the defendant in that case 
does not seem to have done so. The 
Court was disposed to follow the decision 
in Kundan Lai v. Bansi Dhar (2), but 
considered itself bound by the decision of 
the Privy Council in Mahomed Riasat 
AH V, liasin Banu (3) to bold that the 
suit was governed by Article 120. It seems 
to us that the decision of the Privy Coun- 
cil in the case mentioned had no applica- 
tion to the facts of the case of Umardaraz 
AH Khan v, Wilayat AH Khan (1), The 
case before the Privy Council was one in 
which the widow of one Mosheraf Ali 
claimed the moveable and immoveable 
property of her husband from a brother 
of the deceased who had taken possession. 
Their Lordships held that the claim to 
cash and moveables was governed by 
Article 120. Article 62, which, of oourBe» 
had no application to the claim for 
moveables, does not seem to have been 
mentioned at all. The cash in question 
had not been received from any one, but 
had been seized by the defendant upon his 
brother's death. We do not think that 
the decision of the Privy Council obliges 
us to hold that such a case as this is 
governed by Article 120, In the recent 
case of Amina Bibi v. Najmunnissa Bibi 
(4), it was held that a suit like the one 
before us was governed by Article 62. In 
bis judgment in that case Tudball, J., 
referring to the ease of Umardaraz Ali 
Khan v. Wxlayat Ali Khan (1), said that 
Article 62 was not mentioned at all in the 
judgment in that ease, but he must have 
overlooked the last paragraph of the judg- 
ment at page 172 of the report, where 
Article 62 was mentioned and was held to 
be inapplicable on the strength of the deoi- 
siou of the Privy Oounoil. The deoisioo 
in the case of Umardaraz Ali Khan v. 

(1) (1897) 19 AU. 169a 1897 A.W.N. 34. 

(2) U881) 3 AIL 170. 

(3) (1894) 21 Cal. 137-20 LA. 153 (P.C.) 

(4) (1913) 37 AU. 233 -27 I.C. 712. 
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Wilayat Ali Khan (1) is a direct authority 
in favour of the respondent's oontention» 
but for the reason already stated we think 
that the Court was wrong in supposing 
that the point was covered by the decision 
of the Privy Council. We prefer the later 
decision in the case of Amina Bibi v. iVa;- 
munnissa Bibi (4), which is supported by 
the decisions in Parsotam Eao v. Radha 
Bai (5)r Masihuddin vJmtiazunnissa Bibi 
(6) and Mahomed Wahib v. Mahomed 
Ameer (7). The oircumstance that the 
defendant-appellant held a succession 
certificate does not appear to us to differ- 
entiate the case from oases in which oie of 
several heirs receives payment of a debt 
due to the deceased, though be does not 
hold a succession car tide ite. 

In our opinion the Subordinate Judge 
was right in holding that the suit was barr- 
ed by limitation. We allow this appeal, 
set aside the order of the District Judge 
and dismiss the suit with costs throughout. 
Costs in this Court will include fees on the 
higher scale. 

Appeal allowed. 

(5) (1915) 28 I.C. 953. 

(6) (1915) 27 I.C. 533*37 All, 40. 

(7) (1906) 32 Cal. 527-1 C.L.J. 167. 
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Baneeji, J. 

Mathra Per shad and another— J) dm- 
danbs — ^Appellants 

V. 

Oheddi Lai — Plaintiff — Bespondent. 

Second Appeal No. 554 of 1914, decided 
on 2l8t April 1915, from the decision of 
Diet. J., Allahabad, dated 2ad April 

1914. 

Evidence Act (10 of 1872), Ss. 68 and 72— Not 
Properly attested mortgage deed is admissible as 
money bond. 

Where a mortgage-deed is not properly attested 
In accordance with the provisions of Section 59 of 
the Transfer of Property Act, it is not . admissible 
in evidence as a mortgage-deed but it is admis- 
sible in evidence as a simple money-bond, 1 1. C. 
1 ; 26 Cal. 78 and 30 Mad. 251 Foil, and 18 I. C. 
311 Dist. [P. 255, C. 2.] 

Umashanker Bajpai—iot Appellants. 

G. L. Agarwala—iax Respondent 

Jud^meat.-— This appeal arises out of a 
suit brought by the plaintiff-respondent to 
realise the amount of a bond, dated the 
23rd of August 1910, alleged to have been 
executed by one Rimdhan Lai in favour of 
the plaintiff and his deceased father, 
Bamadhin. Bamdhan Lai is dead. The 


IdLS 

suit was brought against the appellants 
who are in possession of Bamdhaa Lal^s 
property under a Will. The bond on the 
face of it purported to be a mortgage bond 
and the suit was brought in the Court of 
first instance to enforce the mortgage. 
That Court was of opinion that the doou« 
ment bad not been duly attested as reguir* 
ed by Section 59 of the Transfer of Pro- 
perty Act and could not be treated as a 
mortgage. For that reason alone the 
Court dismissed the suit. The plaintiff 
appealed and in the Appellate Court he. 
abandoned the claim for sale of the mort* 
gaged property and asked for a simple 
money decree in respect of the debt. The 
learned Judge found that the document 
had been duly executed by Ramdhan Lai 
and that he had received the amount of it 
which was paid in the presence of the 
Sub-Registrar. He made a money-deoree 
in favour of the plaintiff, to be recovered 
from the assets of Bamdhan Lai in posses- 
sion of the defendants-appellants. This 
appeal has been preferred by the defen- 
dants and the only contention on their 
behalf is that in view of the provisions of 
Section 68 of the Evidence Act the bond 
was not admissible in evidence for any 
purpose. 1 am unable to agree with this 
contention. As a mortgage it was un- 
doubtedly necessary that the document 
should be attested by at least two witness- 
es and that one of those witnesses should 
be called. But it appears from the evi- 
dence of the scribe and of the witness 
Mata Ghulam that the document in ques^ 
tion was not attested at all. On the con- 
trary the scribe proved that Ramdhan Lai 
signed the document at the house of the 
scribe where it was written, and took it to 
the witnesses afterwards and got their sig- 
natures on it after admitting execution. 
This evidence of the scribe shows that the 
document was not attested in accordance 
with the provisions of Section 59 of the 
Transfer of Property Act, Therefore it 
could not be treated as a mortgage. It is 
only in the case of a document which re- 
quired to be attested and was attested that 
under Section 68 of the Evidence Act it 
was necessary to call an attesting witness, 
as the document in this case was nOj so 
attested, Section 68 had no application, 
and the case, in my opinion, fell within 
the purview of Sjotion 72 of the E /idenoe 
Act. For a simple money bond it is not 
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neoesaary that it should be attested by 
witnesses. As the bond in this ease was 
^ot so attested it was a valid dooument as 
a simple money bond and was admissible 
in evidence. This was held by a Full 
Bench of the Madras High Court in the 
case of Pulaka Veetil Mvthalakulangara 
Kunhu Moidu v. Thiruthipalli Mddava 
Menon (1) and by the Calcutta High 
Court in Tofaluddi Peada v. Mahar Ali 
Shaha (2). The case of Veerappa Kavun- 
dan V. Ramasami Kavundan (3)» has, 
under the circumstances mentioned above, 
no application to the present case and it is 
unnecessary for me to say whether I agree 
with the decision in that case. There can 
be no^doubt that the bond in this case 
contained a personal covenant and the 
plaintiff is entitled to a money decree in 
enforcement of that covenant. .The learned 
Vakil for the appellant has referred to the 
Full Bench ruling of this Court in Qolleo 
tor of Mirzapur v. Bhagvxm Prashad (4), 
but that case has apparently no bearing on 
the case before me. The terms of the 
dooument in that case were peculiar and it 
was held that under those terms there 
could not be a personal decree against the 
executant of the document. The appeal 
is, in my opinion, without force. I dismiss 
it with costs including fees on the higher 
scale. 

Appeal dismissed. 

(1) [1905] 1 I.C. 1«32 Mad, 410. 

(2) [1899] 26 Cal. 78. 

(3) [19071 80 Mad. 251 = 17' M.L.J. 213=2 M. 
L.T. 175. 

V) [1913] 18 LC. 311=35 All. 164. 
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Ghamieb and Piggott, JJ. 

Mst. Lakhpati — Defendant — Appel- 
lant 

V. 

Rambodh Singh — Plaintiff — Respon- 
dent. 

Second Appeal No, 1532 of 1913, de- 
cided on 24th March 1915, from the deci- 
sion of the Dist. J., Benares, dated 17th 
May 1913. 

(a) Hindu law-^Rever$voner^Widow*8 daugfh 
ter is no impediment to reversioner's suit for 
declaration of widow's alienation not being 
binding* 

The presence of a daughter is no bar to a suit 
for declaration, by a reversioner to the estate of 
a Hindu widow that au alienation made by her 
is VQld, 256, C. l.j 


(b) Hindu law^Reversiottir^Consent’^Aties^ 
tation does not import consent but it may he 
proved otherwise. 

Mere attestation of an instrument by a re- 
versioner does not necessarily import concur- 
rence by him. It may, no doubt, be shown by 
other evidence that when the reversioner became 
an attesting witness, he fully understood what 
the transaction was and that he was a oonour- 
rlng party to it, but from the mere aubsoription 
of his name that inference does not neoessaxilv 
ftrtse. fP, 256. C. 1,] 

(c) Evidence Act (1 of 1872), S. \lh--Wheiher 

attestation implies consent is question of fact 

It depends upon circumstances, 18 M. I, A. 209 
(P.C.)FoIl. 

The question whether the attestation of a 
dooument should be held to be simply assent is a 
question of fact .and must be determined with 
reference to the oircumstanoes of each case. 21 
LC. 367 and 5 I.C. 252 Foil. [P. 256. C. 2] 

5. 0, Banerji—lor Appellant. 

Tej Bahadur Sapru and 8. iV. Sen — 
for Respondent. 

Judgment. — The facts of this case are 
that ifuaammat Kulwanti, the widow of 
a separated Hindu, Jita, mortgaged her 
husband’s property to the appellant by two 
deeds of January 28th, 1907 ; and August 
7th, 1908. At the time of these transac- 
tions there were living Sarju Dei, who is 
said to be a daughter of Jits, Budhai, the 
son of a deceased brother of Jita, and Bam 
Raj and Ram Bodb, sons of another de- 
ceased brother of Jita. The three nephews 
were the sole presumptive reversionary 
heirs of Jita. Ram Bodh was a minor 
living in union with his brother, Ram Raj, 
who joined in executing both mortgages, 
and Budhai attested both as a witness. Ram 
Bodh who is still a minor brought this suit 
in 1910 fora declaration that the mort- 
gages were not binding upon him. The 
Subordinate Judge held that the earlier 
mortgage was not proved to h^ve been 
made for lawful necessity at all, and 
that the later mortgage was proved to have 
been made for lawful necessity to the 
extent of Rs. 282 out of Rs 800, but he 
held that Ram Bodh was bound by his 
elder brother’s oonsent to the transactions, 
and that Budhai's consent to them was 
proved by the fact that he attested them. 
Therefore, the whole body of male re- 
versioners must be taken to have oonsent- 
ed to the transaotions, and the plaintiff 
was not entitled to ohallenge them. On 
appeal the District Judge agreed with the 
first Court as to the extent to which 
the mortgages had been shown to be 
supported by legal neoessity, but ho held 
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khat the attestation of the deeds by Budbai 
did dot prove that he had consented to the 
mortgages and that the plaintiff was not 
bound by the elder brother’s consent* be- 
cause it had been neither alleged nor 
proved that be had acted for the benefit of 
the plaintiff. Both Courts below have 
held that the presence of a legitimate 
daughter of Jita, even if proved, did not 
prevent the plaintiff from maintaining the 
suit. The learned District Judge gave the 
plaintiff a declaration that the earlier deed 
was not binding upon him and that the 
later was binding only to the extent of 
Es. 282. This is a second appeal by the 
mortgagee. On the authorities it is quite 
clear that the presence of the daughter* 
even if proved to be legitimate, is no bar 
to the maintenance of the suit by the 
plaintiff. 

It appears to us that the only difficulty 
in the case arises from the finding of the 
District Judge that the attestation of the 
deeds by Budhai does not prove that ho 
consented to the transactions. If Budhai 
consented to them, then we have the con- 
sent on the part of all the adult male re- 
versioners* and it is clear that such oonsent 
is sufficient to raise the presumption that 
the mortgages were made for purposes 
binding upon the whole body of reversio- 
ners. It is contended on behalf of the 
plaintiff respondent that the finding of 
the District Judge, that Budhai is not 
proved to have consented to the mort- 
gages* is a finding of fact which cannot be 
distuibed in second appeal, while the 
appellant contends that it is not a finding 
of fact but that the question is, what is 
the true conclusion to be deduced from 
the fact that Budbai attested the execu- 
tion of the mortgages. In our opinion 
the finding of the learned Judge is one ol 
fact which cannot be disturbed in second 
appeal. In a well-known case decided as 
long ago as 1869 their Lordships of the 
Privy Council said that mere attestation 
of an instrument by a person did not 
necessarily import concurrence by him. 
It might no doubt be shown by other 
evidence that when be became an attest- 
ing witness, he fully understood what the 
transaction was* and that he was a con- 
curring party to it* but from the mere 
subscription of his name that inference 
did not p 9 cei^arily arise Lt^Jchee 


Dabea v. Qokocl Chunder Ohowdhry (1)] 
and it has been held, in several ^oases by 
different Courts in India, that the ques- 
tion whether the attestation of a dooument 
should be held to simply assent is a ques- 
tion of fact, and must be determined with 
reference to the oiroumstanoes of each case, 
see for example Deno Nath Das v« Kotis^ 
war Bhattacharya (2) and Mewa Singh v* 
Bhagwant Singh (3). 

We must, therefore* accept the finding 
that Budhai is not proved to have 
assented to the transactions in question, 
and it follows that it is not proved 
that there was such assent on the 
part of the reversionary body as to raise 
a presumption that the mortgages were 
made for purposes binding on the Rever- 
sioners. The appeal fails and is dismissed 
with costs. 

Appeal dismissed, 

(1) <1869.70) 13 M,LA. 209 = 12 W.R. 47=2 
Suth. P.C.J. 275=2 Sar. P,C.J. 518*20 Eng. Rep. 
529 (P.C.) 

(2) (1913) 21 I.C. 367. 

(3) (1910) 5 I.C. 252. 
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Chamibb and Piggott, JJ. 

Afzul S/iaA— Defendant — ^Appellant 

V. 

Muhammad Abdul Karim Khan — 

Plaintiff — Respondent. 

First Appeal No. 108 of 1914, decided 
on 5th February 1915, from the order of 
the Addl. D. Sub-J., Aligarh, dated 15th 
Aoril 1914. 

Agra Tenancy Act (2 of 1901), S, 
ordmate Judge to exercise appellate powers in 
hearing appeal transferred. 

Where a District Judge transfers an appeal to 
a Subordinate Judge the latter may exercise all 
the powers vested in an Appellate Court by Sec- 
tion 197 of the Agr» Tenancy Act. 16 All. 863 
(F. B.) ; Poll. [P. 257. C. 2] 

M, L, Agarwala — for Appellant. 

Shafiuzzaman—lor Respondent. 

Judigmefit. — This is an appeal against 
an order of the Additional Subordinate 
Judge of Aligarh, setting aside a decree 
passed by the Munsif of Bulandshahr and 
remanding the suit to the Munsif’s Court 
to be disposed of according to law. The 
Munsif had held that the suit was not oog- 
nizabte by a Civil Court and had on that 
ground dismissed it. The plaintiff appealed 
to the District Judge, who transferred the 
^|)|)6al to ^he first Additiour^I Subordloftt^ 
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for di 0 po 9 al. The latfcer offioer was of 
opinion that the suit had been rightly 
instituted in the Oivil Court and remanded 
the case to the Munsif for trial on the 
merits. In apneal to this Court it is oon- 
tend#5»d that the suit was not oognizahle by 
the Oivil Court and that the Subordinate 
Judge had no power to make the order of 
remand. It is oonoeded that if the order of 
remand had been made by the District 
Judge, the case would have been covered 
by S. 197 of the Tenancy Act and no ob- 
iection could have been taken to the order; 
hut it is contended that the Subordinate 
Judge had no power to act under that 
Election* The case ist oov<»*'ed by the deci- 
sion in thi case of Bnbu Nnndan Pf'a^ad 
V. Ohanwr(l), On the authority of that 
ruling we must hold that the Additional 
Subordinate Judge had power to make the 
order of reoiand. The appeal fails and is 
dismissed with costs. 

Appeal 

-1894 A?^N. 113 (F.B). 
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Richards, 0. J. and BanerJi, J. 
Robert Williarn Anderc^on — Defendant 
— Appellant 

V. 

Bank of Upper India Ltd, — Plaiutifif — 
Respondent, 

First Appeal No, 293 of 1913, decided 
on 6 h April 1915, from the decree of the 
Suh-J., Bareilly. 

Transfer of Property Act (4 of 1882', 8, 58— 
Mortgaqe of qood will and stock-in-trade agreed 
not to he sold — Stock sold and replaced — New 
stock held not affected by mortgage, 

A certain person mortgaged the good-will and 
the stock-in-trade of his business A list of _ the 
stock-jn-trade was scheduled to the mortgage- 
deed. There was a clause in the deed that the 
stock-in-trade would not be transferred. The 
scheduled stock was, as a matter of fact, subse- 
quently, sold and was re-placed by another : 

Held, that the stock-in-trade which was ac- 
quired after the mortgage was not affected by 
the mortgage, Tapfleld v. Hillman (1843) 134 
E, K. 883, Foil, and Coltman v. Chamberlain 
(1890) 59 L. J. Q. B. 563 Ref. [P. 259. C. \\ 

Sundar Lai — for Appellant. 

J5. E. O'Oonor and P. If. Banerji—lor 
Respondent. 

Judgment. — This appeal arises out of 
a suit brought by the Bank of Upper India 
claiming that they might be put into pos- 
session of ' the chattels, goods, stock-in- 
trade, book-debts, securities and moneys 
1915-A. 33 


and the businesa belonging to a firm of 
merchants carrying on business under th^ 
style of Burton & Co. at B^ireilly, or in 
the alternative that the Bank should haya 
a decree for the sum of Rs. 18,839*5-6 
against the defendants jointly and severally 
and that in default of payment the business 
should be sold for the realisation of their 
debt. 

The Court below has given the plaintiff 
Bink a decree directing the defendants to 
pay the sum of Bs. 18 839-5-6 together 
with interest and coots, and further that 
in the event of the amount in the hands of 
the Receiver (who had already been 
appointed) not being sufficient to pay the 
plaictiff's decree, the Receiver should call 
for tenders and sell the business of Messrs. 
Burton & Co. with the “good-will”, etc., 
as a going concern. 

We are informed that in execution of 
this decree the business has been sold as a 
going concern. 

The defendant Robert William Anderson 
has appealed. The Bank’s claim is based 
on a deed, dated the 11th of August 1911, 
executed by the defendant Graham in 
favour of the Bank of Upper India. The 
document commences by reciting that the 
said Graham was indebted to the Bank 
and other persons and required a loan of 
R^ 11,000. Then follows a covenant to 
re-pay the Rs. 11,000 by instalments. 
There is a clause which provides “if for the 
j)reservation of the security hereby created 
it be necessary for the said Bank to make 
any advance or to incur any other charge, 
such advance or charge shall form part of 
this loan and be subject to the same 
stipulation about interest.” The docu- 
ment then proceeds as follows : “and this 
indenture further witnesseth that for the 
due rc-payment of the money due under 
these presents and other charges as above 
specified and interest or both as above stat- 
ed and agreed upon, the said mortgagor do^ 
hereby mortgage unto the said Bank# i^s 
executors and administrators and assigns 
all and singular the several chattels, goods, 
stock-in-trade and things specially describ- 
ed in the schedule hereto annexed, by 
way of security for the re-payment of tbe 
loan and interest and charges thereon as 
stipulated above. Further be, the mort- 
gagor, as beneficial owner doth hereby 
mortgage unto the said Bank, its executors, 
administrators Qr assigns all th^ benefi^pifil 
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inifereflli of the said basineiia of Messrs. 
Barton & Co. with the fixtures appertain- 
ing thereto and also all the book-debts 
and other debts now due and owing to the 
said Percy Huburt Graham or Messrs* 
Barton & Co. upon account or in respect 
of the said trade or business and all secu- 
rities for the same, to bold the same unto 
the said Bank, its executors, administrators 
or assigns for securing payment of the 
loan and interest thereon as stipulated**' 
There is a further clause authorising the 
Bank in the event of default to take over 
the property mortgaged* (This power was 
admittedly never exercised). There was 
a further olaase mortgaging or charging a 
certain policy of insurance of the life of 
the said Percy Huburt Graham and finally 
a clause (hopelessly inconsistent with the 
entire object of the deed) that the mort- 
gagor would not alienate any of the pro- 
perty mortgaged during the continuance of 
the security* Attached to this deed is a 
schedule of the goods whjch formed the 
stock-in-trade of Graham's business at the 
time of the mortgage* 

The appellant! Anderson, who was con- 
nected by marriage with Graham, got a 
deed from the latter on the 3lst of August 
1912. This document recites that Graham 
was indebted to Anderson in the sum of 
Bs. 22,854. This sum was made up of 
Bs. 15f000 advanced at the time in cash, 
Bs. 3,750, promissory notes executed in 
favour of Anderson by Graham, Rst 1,654, 
a decree against Graham by a creditor, and 
Bs* 2,450 a debt due by Graham to 
another firm* This document provided for 
interest on the Bs. 15,000 at seven per cent. 
It gave Anderson power to take possession 
of all the stock-in-trade in the business. It 
provided that the stock-in-trade should be 
kept fully replenished and all new stock 
which was brought in should be regarded 
and treated as being pawned to secure the 
debt* This document was followed by an- 
other document, dated the SIst of August 
1912, which provided for the carrying on 
of the business by Graham as a manager 
at a salary of Bs. 200 per month, and a 
man of the name of Norton (who also was 
connected with both Anderson and Graham 
by marriage) should be an assistant at a 
salary. The deed finally provided that as 
soon as all debts and incumbrances had 
been discharged, the business should be- 
long to Graham, Anderson and to two 
Nortons in certain specified shares. 


There was considerable controversy in 
the Oourt below as to whether Anderson 
had notice of the Bank’s mortgage when he 
made the further advance of Bs. 15,000 
and got the documents of the Slst of August 
1912 executed in his favour. The Oourt 
below has found that he had notice but 
having regard to the view we take of the 
case, it is quite unnecessary for us to come 
to any decision on the question of notice. 
It is contended on behalf of the appellant 
that all that was mortgaged by the Bank’s 
mortgage of the llfch of August 1911 were 
(i) the articles which are specified and set 
forth in the schedule to the deed ; (2) the 
good-will and (3) the book-debts actually 
due at the time, that at the time Q^f the mort- 
gage, and certainly at the time the Receiver 
tookpossession of the property, all the goods 
which were mentioned in the schedule had 
long before been sold in the ordinary 
course of business and that the plaintiff’s 
security did not attach to any goods that 
might have been subsequently purchased. 
(The appellant makes no claim to the 
policy of insurance.) The appellant con- 
tends that under the terms of his indenture 
he was entitled to enter into possession of 
the business and tcj carry it on, that all 
profits made during that time, or subse- 
quently by the Beoeiver, belong to him, 
and that the proceeds of the sale, which is 
said to have taken place in execution of the 
decree, also belonged to him. He finally 
contends that in no event ought there to 
have been a personal decree against him. 

On behalf of the respondent it is con- 
tended that on the true construction of 
the indenture of the 11th of August 1911, 
any stock-in-trade which was purchased to 
re-plaoe the articles specified in the 
schedule must be regarded as part of the 
Bank's security, and that accordingly they 
are entitled to all profits in the hands 
of the Beoeiver as well as to the entire 
proceeds of the sale. 

In our opinion it is absolutely clear that 
the goods and chattels described in the 
schedule alone were mortgaged. We 
think that the good-will of the business 
was also mortgaged. Mr. O'Gonor on 
behalf of the respondent has cited the case 
of Ooltman v. Chamberlain (1). That 
was a case of mortgage of a ship and in 
her boats, guns, ammunitions, small arms 

(1) (1890)^59 U J. Q. a 583^*25 iQ. B. D. 

W. R. 12. 
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and appurtenanoee.*’ The question arose 
as to whether eundiy articles of ship’s 
furniture purchased after the date of the 
mortgage were included in the security. It 
was held on the construction of the mort- 
gage in that case that all these articles 
passed under the mortgage of the ** ship ’• 
or as “ appurtenant ’* thereto. 

A case much more like the present is 
the case of Tap field v. Hillman (2), In 
that case there was a mortgage of an inn 
together with “ the furniture, 8took-in« 
trade in, about, upon or belonging to the 
Inn with a power on non-payment to the 
mortgagee to enter into possession of the 
inn and **to take, possess, bold and enjoy 
all the goods, chattels, effects and pre- 
mises.’* The question arose as to whether 
or not stock-in-trade and goods acquired 
after the date of the mortgage were 
covered by the deed. Pattison, J., at the 
trial held that on the true construction of 
the deed only the stock-in-trade existing at 
the date of the mortgage was pledged. 
Tindal, 0. J., Coltman, J., Maule, J., and 
Gresswell, J., all concurred in holding 
that the after-acquired stock-in-trade 
was not subject to the mortgage. Colt- 
man, J., says ** It is not improbable 
that the parties intended that the 
security of the mortgagees should extend 
to the stock and effects brought upon the 
premises from time to time to re-plaoe 
that which was disposed of and consumed 
by the plaintiff in the course of his 
business* We can, however, only look to 
the language of the deed, which clearly is 
not sufficient to include property not on 
the premises at the time the deed was 
executed.** 

If then the plaintiff *s mortgage in the 
present case did not attach to the subse** 
quently acquired stock, the Bank had no 
right to bring anything but the **good-wiir* 
to sale, and the question whether or not 
Anderson had notice of their mortgage be- 
came quite immaterial. In our opinion the 
plaintiff Bank are not entitled to the pro- 
fits in the hands of the Heceivert nor are 
they entitled to any portion of the pro- 
ceeds of the sale, save eo far as the same 
are attributable to or represent the "*good- 
wiir* of the business. In our opinion, also, 
the Bank are not entitled to a personal de- 
oree against the appellant. 

(2) (1843) 6 IMaxi. & G. 245 a 6 Scott (N,B.) ^67 
• 12L.J. C. P. Jur. 773 »a34E. P. 

818 . 


It is unnecessary to decide the qu^ion 
of the %mount to realise which the Bank 
were entitled to bring the mortgaged pro- 
perty to sale. It seems to us more than 
doubtful that they were entitled to add to 
their debt any sum that was not strictly 
paid or advanced for the purpose of pre* 
serving their security, e. g., premium paid 
to keep up the policy of insuranoe. 

Before passing a final order in the case 
we think it desirable to refer an issue to 
the Court below, namelyt ^‘what portion, if 
any, of the proceeds of the sale represents 
the value of the good-will.** 

Issue referred. 

% 
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Biohabds, 0. J., AND Banebjbb, j. 

Hansraj — Defendant — Appellant 

V. 

Ratni — Plaintiff — Bespondent* 

Second Appeal No. 206 of 1914, decid- 
ed on 12th April 1915, from the decree of 
the Dist. J., Saharanpur. 

Limitation Act (9 of 1908), Art, 62— Swil for 
money received by agent after termination of 
agency ia governed by Art, 62. , 

Where an agent receives money due to the 
principal after the termination of his agency, a 
suit to recover the same must be brought within 
three years from the time of the receipt as money 
had and received. [P. 260, C. 1] 

Surendra Nath Sen-^iox Appellant. 
Jawahar Lai Nehru for Mali Lai 
Nehru — for Bespondent. 

Judgment.— This appeal arises out of 
a suit in which the plaintiff prayed for an 
account of certain income which the 
defendant is alleged to have received as 
her agent and for a decree for the amount 
of such income when ascertained, and also 
for the recovery of papers and books con- 
taining the names of jajmans. The 
plaintiff’s case was that her husband was a 
Qskngak-purohit at Hardwar, that on his 
death she handed over the books, etc., to 
the defendant, who undertook to make 
use of them as her agent and to pay her 
over the income which was derived from 
pilgrims. There had been previous litiga* 
tion between the parties oommenoing in 
the year 1905 and finally decided by the 
High Court in 1910. The decision was 
altogether favourable to the plaintiff, who 
was held to be entitled to the books and 
to tbe amount received by the defendant. 
The present suit was instituted on tbe 
loth of February 1911. Tbf leljel 
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claimed is substantially the same as that 
claimed in the previous suit, the difference 
being that an account was claimed for 
the period between the institution of the 
previous suit and the commencing of the 
present* 

Both Courts have held in favour of the 
plaintiff. On the general merits we 
entirely agree with the decision of the 
Court below. As to the decree, however, 
we feel that it must be modified. The 
plaintiff had determined any agency which 
existed between her and the defendant in 
the year 1905. From that time on the 
defendant in no way collected the income 
as the agent of the plaintiff. He did not 
hold himself out as her agent; on the 
contrary he was insisting upon collecting 
the income on his own behalf, wrongly 
making use of the books which contained 
the names of the pilgrims. In our opinion 
the only form of the suit in which the 
plaintiff is entitled to relief is for money 
had and received by the defendant for her 
use. Article 62 of the Limitation Act 
provides that such a suit most be brought 
within three years from the time of the 
receipt of the money. We must accord- 
ingly modify the decree of the Court below 
by directing that the accounts shall be 
limited to an account of the income 
received three years before the institution 
of the present suit. In all other respects 
we affirm the decree of the Court below. 
As the appeal has substantially failed, the 
appellant must pay the costs of the res- 
pondent. 

Decree modified. 
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Bichabds, C. J., and Tudball, J, 

Zamir Ahmad and another — Defen- 
dants — Appellants 

V. 

Abdul Razzik and others — Plaintiffs-*- 
Besnondents. 

First Appeal No., 10 of 1914, decided on 
20tih Mav> 1915, from the order of the 
Addl. J., Moradabad. 

Pre-emption — Wajib-ul-arz giving right to 
khalsa and maltk hut not giving incidents 
of cuatom-^Held right co-extensive with Maho- 
medan Law. 

Where a wajib-ul-arz provided that a right of 
pre-emption existed among the owners of the 
khalsa separately and among the owners pf the 


milak separately but gave no incidents of the 
custom of pre-emption. 

Held, that the right was co-exteasive with that 
given by the Muhammadan Law. [P. 261, 0. 1] 

Surendro Nath Sen — for Appellants. 

B. E. 0* Conor— lot Respondents. 

Judgment. — This is an appeal arising 
out of a suit for pre-emption in respect of 
a certain zemindari situate in the village 
of Katra. Originally this village consisted 
of two mahals, one of Hi biswa^ and one 
8i biswas. The 8J bisioas mahal was 
subsequently divided into two mahalst one 
of 3i biswas and one of 5 biswas. The 
5 biswas mahal (which is now a 20 biswas 
mahal) belonged one-half to the vendors 
and one-half to the pre-emptors. The 
vendors have sold their half share to a 
stranger. The pre-emptors brought their 
suit to enforce their right, alleging (a) in 
paragraph 3 of their plaint, that the “ cus- 
tom of pre-emption prevailed among pro- 
prietors of the khalsa' as entered in the 
wajib-ul-arz of the village and also (6) (as 
set out m paragraph 6 of the plaint) that 
directly he “ got the news of the sale he 
fulfilled the conditions by the Muhamma- 
dan Law for pre-emption” and called upon 
the defendant to transfer the pre-empted 
property to him for tne price entered in 
the sale-deed. The defendants met the 
case first of all by denial that there was 
any custom of pre-emption in the village 
at all, or that the plaintiffs had a right of 
pre-emption on the basis of the wajib- 
ul-arz to which the provisions of the 
Muhammadan Law, applied, that the 
plaintiffs had not in any way fulfilled the 
necessary demands. It wan alleged that 
the plaintiffs had actually refused to pur- 
chase the property after full notice and, 
therefore, if they bad had any right they 
had lost it. Five issues were framed, the 
first : — Does the custom of pre-emption 
prevail in Mauza Katra ? This the Court 
below decided in favour of the plaintiff's 
and the decision is not seriously contested 
here. The second issue was; — ‘‘If so, 
what are the incidents of the custom, 
whether those arising under the Muhamma- 
dan Law or not V' On this issue the 
Court held that the rules of Muhammadan 
Law did not apply. Issue three was * 
“ Under the custom (if any) found to pre- 
vail is the plaintiff entitled to pre-empt?” 
This issue was found in the affirmative* 
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T!he fourth isme : — Have the plaintiffB 
performed the preliminaries necessary to 
pre-emption under the Muhammadan 
Law?” This issue was left imdeoidud 
as being unnecessary in view of the finding 
on the second issue, and consequently evi- 
dence on this issue was not taken. The 
fifth issue was : — ^‘Did the sale take place 
with the plaintiffs' knowledge and after 
their refusal to purchase. If so, is their 
right of pre-emption lost.” On this point 
the Court below held in favour of the 
plaintiffs. 

The sole point which has been argued 
before us is, whether or not the rule of 
Muhammadan Law applied in the present 
case. H is pointed out that in the wajib- 
, ul-arz the custom as set forth is laid down 
^ in the following words : — ‘‘ among the 
owners of the khalsa separately and 
among the owners of the milak separately 
the custom of pre-emption is in vogue,*' 
that no incidents of the custom are set 
forth and that, therefore, the principle 
that has been laid down in a long series of 
rulings of this Court should be applied and 
in such cases the rule of Muhammadan 
Law must be followed. The latest decision 
on the point is to be found in Jagdam 
Sahai v. Afahabir Prasad (1), The judg- 
ment therein refers to Pam Prasad v. 
Abdul Karim (2), and it is an admitted 
fact that those rulings have been oonsist- 
ently followed in this Court, The lower 
Appellate Court has tried to distinguish 
the present case from those quoted, on the 
ground that the wajtb ul-arz stated that 
the right of pre-emx)ti6n exists among the 
owners of each class of proxierty as such, 
bub if the wcgib^ul-arz had merely stated 
that the custom existed, the learned 
Additional Judge would have felt bound by 
the rulings cited and would have applied 
the Muhammadan Law in the case. We do 
not think that the language of the present 
wajib^ul-arz is such as to enable us to 
distinguish it from those in the oases 
quoted. The meaning of the document is 
simply this, that among the co-sharers of 
the khalsa the custom of pre-emption 
prevailed. None of the incidents are set 
forth and it seems to us clearly a case in 
which the right is oo-extensive with that 
given by the Muhammadan Law. We, 

(1) (1906) 28 All. 60 -2 A.L.J. 4823=1906 A.W. 

N. 190. 

(2) (188?) 9 All, 618 « 1887 A.W.N, 146. 
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therefore, before deciding the case, must 
have a decision by the Court below on the 
fourth issue framed by it. The parties will 
be allowed to give fresh evidence on that 
point relevant to the issue. Ten days will 
be allowed on reoeipb of the finding for 
objection. 

Issuo remitted. 

A. I. R. 1915 Allahabad 261 

PlGGOTT, J. 

Dori Lai — Plaintiff — Applicant 

V. 

Sewak Pam and o/iof/ti^r—Defendants 
— Respondents. 

Civil Revn. Petn. No. 24 of 1915, decid- 
ed on 23rd April 1915, from the order of 
the Sub-J., Pilibhiti. 

Negotiable Instruments Act (2G of 1881), 78 

•--Person entitled to possession of promissory 
note negotiable or not is entitled to sue. 

A person who is entitled to the p05sosbiou of 
ft promissory note in his own name is alone 
entitled to sue upon it whether the instrument 
be negotiable or not. 28 Mad. 205 and 18 M. 
L.J. 186 Ref. [P. C, l.J 

Oulzari Lai — for Appellflut, 

Sarat Qhandra Ghaiidhri — for Respon- 
dents. 

Judgment. — This suit was brought upon 
a promissory note executed in favour of 
one Ram Narain. The plaintiff claims to 
be the true owner of the instrument from 
the time of its execution, and alleges Ram 
Narain to have been a benamidar for him- 
self. He has also impleaded as defendants 
the heirs of the ostensible payee. After 
the suit had been decreed by the first 
Court, it was dismissed by the learned 
Subordinate Judge of PiJibhit, on the 
ground that only the ostensible payee can 
maintain a suit upon a promissory note. 
The Subordinate Judge has supported him- 
self by authority of a Madras case, in 
respect of which it is contended here that 
the learned Judges who decided that ease 
were referring specifically to a negotiable 
instrument as defined in Section 13 of the 
Negotiable Instruments Act (XXVI of 
1881). 1 find, however, that there is 
clear authority of the same Court on the 
same point in Pamanvja Ayyangar v, 
Sadagopa Ayyangar (1) and m Subra-> 
manya Tevan v. Arunachela Tevan (2). 
According to Section 78 of the Negotiable 
Instruments Act, only the holder of a 
promissor y note can receive payment 

(1) (1905) 28 Mad, 205=25 “ 

(2) (1908) 18 MX J. 186, 
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of the same so as to discharge the 
maker, and this section applies whether 
the promissory note in question was 
negotiable or not. The “holder** of a 
promissory note is dehned in Section 8 of 
the same Act, and means a person entitled 
in his own name to the possession thereof. 
In the absence of any ruling to the con- 
trary, I am certainly not prepared to hold 
that the learned Subordinate Judge acted 
with material irregularity in the exercise of 
his jurisdiction in applying to the decision 
of the question of law raised by the 
pleadings before him a principle which 
has been specifically laid down by one at 
any rate of the High Courts in India, and 
not dissented from by the Court to which 
he is subordinate. I dismiss the appli- 
cation with costs. 

Application dismissed. 
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Ohamieb and Piggott, JJ. 

Kheshtrapal /SAarwa— -Plaintifl-Appli- 


pQiicharn Singh Varma — Defendant- 
Bespondenti 

Civil Bevn* Petn. No. 148 of 1914f 
decided on 7th May 1915, from the order 
of the Diet. J., Agra. 

(a) jyade mark-^lf can he injrifiged hy ad- 
vertisement. 

A trade-mark can be infringed by means of 
adveriiaement. [P. 262, C. 2.] 

(b) Civil P.C. (5 0 ^ 1908), S. 20— Cause oj 
action— Infringement of Tradi-mark, 

The cause of action for infringement of 
trade-mark arises partly where the advertise- 
ment is published and distributed. [P. 202, C. 2.J 

Tej Bahadur Sapfu and Mot% Lai 
Nehru — tor Applicant. 

Sundar Lai — for Bespondent. 

Judilnaent. — This is an application for 
revision of an order of the District J udge 
of Agra, confirming an order of the Sub- 
ordinate Judge of Muttra directing that 
the plaint be returned to the plaintiii for 
presentation to the proper Court. The suit 
was one by the applicant for damages on 
account of alleged infringement by the de- 
fendant of the applioant*s trade-mark. The 
applicant has for a considerable time been 
selling a medicine under the name of 
Sudha Stndhu which, we understand, 
means *Ooean of neotar’ in the course of his 
business at Muttra. He sells chiefly on 
V.P, P» orders received 'm re 8 |) 0 Dse to 


advertisement which he puts in the papers. 
The respondent, who is a resident of Gaya^ 
sells a medicine which he calls Asli Sudha 
Sindhu in the same way. The applicant’s 
case is that his trade-maik which has been 
duly registered has been infringed by the 
respondents. The .alleged infringement is 
an advertisement of the respondent’s medi- 
cine in papers published in Muttra and in 
oirculars and band-bills distributed in the 
same place. The Courts below have held 
that the suit should have been brought in 
Gaya. They have treated it as a question of 
convenience rather than as a question of 
law. ‘But it the applicant can show that 
the cause of action arose wholly or in part 
within the limits of the jurisdiotioa of the 
Subordinate Judge of Muttra, he islentitleo 
to maintain his suit in Muttra. The ques- 
tion is whether the publication of the 
advertisement by the respondent of his 
medicine, Asli Sudha Sindhu^ in papers, 
hand-bills and circulars published in 
Muttra is an infringement of the applicant’s 
trade-mark. For the purpose of this appli- 
cation we must, of oourse, assume that the 
applicant is entitled to the trade-mark 
which he claims and that the respondent’s 
advertisement is calculated to induce people 
to believe that they will get from him the 
applicant’s ‘medicine*. No authority has 
been produced in support of the argument 
that such an advertisement cannot be an 
infriegement of the trade-mark. On the 
other hand several English oases have been 
cited which show that it has been held for 
some years past that a trade-mark may be 
infiinged by.meansofan adveitisement. 
We think it is sufiioient to refer to deci- 
sions in Jay v. Ladler (1), Bourne v. 
Swan and Edgar Limited (2), and to the 
injunction which was issued by the House 
of Lords in the case of Beddaway v. 
Banham (3), On the authorities we must 
bold that if the facts are as alleged by the 
applicant, bis tiade^mark has been infrin- 
ged within the jurisdiction of the Subordi. 
nate Judge of Muttia. We, therefore, allow 
this application, set aside the orders of the 
Courts below and direct that the record 
be returned to the Court of first instance 


(1) (1888) 40 Ch. D. 649-=60 L. T. 27«37 W. 
R. 505. 

(2) (1903) 1 Ch. 211* 72 L. J. Ch. 168«51 W 

R. 2]8«87 L. T. T. L. R. 59^20 R.P 

C. 105. 

(3) (1696) A. C. 199te65 L. J. Q. B. 381«; 
L. T. 28>«44 W. B. $8®, 
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And the suit restored to the pending file to 
be disposed of aooordinf? to law. Costs here 
and hereto will be oosts in the hanse. 

Application allowed. 
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BIOHARDS, C. J. and Banerji, J. 

Mahmud All and others — Defendants- 
Appellants 

V 

Yawnr Plaintiff-Respondent. 

Second Anneal No. 352 of 1914, decided 
on let June 1915, from the decree of the^ 
D«8t. J., Benares, dated 14th January 
1914. 

Specific Relief Act (1 of 1877,) Ss^ 15 and 16 — 
Agreefmnt to sell whole by owner of half share 
in house — Specific performance of half on pay- 
ment of full Price can he decreed. 

The defendant No. 1 on behalf of himself and 
as agent of the defendant No. 2 agreed to sell a 
house, in which each of the two defendants had 
one-half share, to the plaintift. Defendant 
No. 1 had no authority to sell the half share of 
defendant No. 2. The plaintiff sued for specific 
performance of the contract : 

Held, that the plaintiff was only entitled to a 
decree for specific performance for half the 
house on condition of paying the full price 
agreed upon for the entire house. (P. 20 3, 0. 2.] 

M, L, Agarwila and W. Wallach — for 
Appellants. 

8- M. Sulaiman-^fox Respondent. 

Judgment. — This appeal arises out of a 
suit for specific performance of a contract 
to sell a house. The house belonged to 
Sheikh Muhammad Ali and Sheikh 
Muksud Ali, the defendants Nos. I and 2. 
It is alleged that the defendant No. 1 on 
behalf of himself and as agent of defend- 
ant No. 2 agreed to sell the bouse to the 
plaintiff, that then in breach of the agree- 
ment the house was sold to defendant 
No. 3, the sale being taken fiotitiously in 
the name of his wife, defendant No. 4. 

The Court below has found that the 
oontraot was entered into but that defend- 
ant No. 1 had no authority to sell bis 
brother’s share of the bouse. The Court 
accordingly made a decree for speoifio 
performance in respect of the half of the 
house whioh belonged to defendant Ko. 1, 
at half the price agreed upon. 

In second appeal it is contended on 
behalf of the defendants that the Court 
ought not to have decreed speoifio per- 
formanoe of half the house. Section 15 
of the Speoifio Belief Act is relied upon, 
and it is oontended that the plaintiff was 
only entitled to a decree for specific 
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performance for half the bouse on condi- 
tion of paying the full price agreed upon 
for the entire house. On the other hand, 
the plaintiff relies on the provisions of 
Section 16. The Court below considered 
that this section applied. The section is 
as follows ; When a part of a oontraot 
which, taken by itself, can and ought to 
be specifically performed, stands on a seps- 
rate and independent footing from another 
part of the same oontraot whioh cannot or 
ought not to be speoifioally performedt the 
Court may direct speoifio performance of 
the former part.*’ 

It must be remembered that the eon-* 
tract as proved was a oontraot to sell the 
whole house for one lump sum as consi- 
deration. It can hat'dly be said that the 
contract consisted of ^*two parts, each 
standing: on a separate and indepen jent 
footing Jrom the other,’* one part being to 
sell the share of defendant No. 1 and the 
other part to sell the share of defendant 
No. 2. This is illustrated by supposing 
for a moment that the suit had been by 
the defendant No. 1, against the plaintiff 
for speoifio performance of a oontract to 
buy half the house. It seems quite clear 
that Mirza Yarwar Beg oould have pleaded 
that his oontraot was a oontraot to buy the 
whole bouse, and not half and that no 
Court would have forced him to take half 
the house. In our judgment the decision of 
the Court below was wrong. As, however, 
in the oonrse of the hearing the plaintiff, 
has expressed his willingness to pay the 
full price, we think that he ought to have 
half the house on these terms. 

We accordingly vary the decree of the 
Court below by giving the plaintiff a dec- 
ree for speoifio performance for sale of 
half the house (the share of defendant 
No. 1) conditional upon his paying the 
entire price. The plaintiff will have 
his oosts from the defendants other than 
the defendant No* 2. He will be entitled 
to set off his oosts against the amount 
paid by him into Court. We allow him 
two months to pay the money into Court, 
but we direct that in the event of the 
money not being so paid within that 
time the suit will stand dismissed with 
costs in all Courts* 

Decree varied. 
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CHAMIBB and Piggott, JJ. 

Kamta Prasad — Deoree-holder-Appel- 
lant 

V. 

IndoTnati and o^/i^rs— Ju^gmettt-deb- 
fcors — Respondents. 

Ex. Second Appeal No. 331 of 1909, 
decided on 13th April 1915, from an order 
of the Sub. J., Maiapuri. 

Benamidar transferee can execute decree^ 
Civil P,C, (5 of 1908), O. 21, R. 16. 

A benamidar tran*^ferQe of a decree is entitled 
to execute ib. Case Law Ref. (1907) A W.N. 
39, applied. 

Sunlar Lai and Satish Chandra 
Banerjee — for Appellant. 

Tej Bahadur Sapru, Moti Lai Nehru^ 
Qokal Prasad^ Baldeo Rarn^ Puru- 
shottarn Das Tandon^ Parmeshwar 
DayaL Rama Kant Malaviya and Iqbal 
Ahmad — for Respondents. 

Judgment. — These are appeals against 
an order of the Subordinate Judge of Miin- 
puri, rejecting an application presented by 
the appellants for an order absolute under 
Section 89 of the Transfer of Property 
Act. A decree nisi was passed in favour 
of two persons, Sbeo Pras^id and Tulsi 
Ram, on December 24th, 1900, and was 
confirmed on appeal by this Court with a 
slight modification on January 19lib, 1914. 
That decree was pasav.d against Afusammat 
Indomati and others. The business of the 
decree-holders failed and theii rights under 
the decree were pub up for sale in execu- 
tion of a decree held against them by 
Moti Lai and Fateh Lai. At the execution 
sale the share of the decree-holder, Sheo 
Prasad, was sold to one Ram Bharose and 
the appellants assert that ^on September 
27tb, 1905, the rights of Ram B ? arose 
were transferred bo Biaheshar Nath and 
that on May 3rd, 1906, Bisbesbar Nath 
transferred his rights to Kamta Paisad, 
the appellant in Appeal No. 331. At the 
game execution sale the share of the 
decree^holder, Tulsi Ram, was sold to 
Ajudhia Prasad. Badlu Ram, the appellant 
in Appeal No. 332, says that on March 
Slat, 1905, Ajudhia Prasad transferred to 
him all his rights under the decree. The 
appellants, therefore, applied to the Court 
below for the passing of an order absolute 
in the capacity of transferees of the 
decree. The application was resisted by 
the judgment-debtors on the ground that 
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the applicants were benamidar s and^ there- 
fore, could not maintain the application. 
The Court below on the question of fact 
has held that the appellants are no more 
than benamidars for the original decree- 
holders, Sheo Prasad and Ihilsbi Ram, 
who, it is supposed, have re-purobased 
their rights under the decree in the names 
of other persons in order to protect those 
rights from attachment and sale at the 
instance of their other creditor^. The 
Court below has, in accordance with the 
decisions of the Calcutta High Court, 
held that the appellants as benamidars 
are nob entitled to apply for an order 
absolute. 

In appeal it is contended that tbj deci- 
sion of the Court below on the question 
of fact is erroneous. We have been taken 
through the evidence regarding the pur* 
chases effected by the appellants, and we 
think it is sufficient to say that we agree 
with the Subordinate Judge that it is 
proved that the appellants are no more 
than benamidars for other persons. 

Next, it is contended that even if the 
appellants are benamidars they are entitled 
to maintain the application. All the reported 
cases upon the question whether a benami- 
dar can execute a decree as the transferee 
thereof, seem to have been decided by the 
Calcutta High Court, and we have been re- 
ferred in the course of tho arguments to a 
number of them. The net result of the 
Calcutta cases seems to be that a benimadar 
is not entitled to tike out execution of a 
decree as the transferee thereof, but if he 
Buccoeds in doing so his application for exe- 
cution may in some cases be sufficient to 
save a subsequent application by the real 
deoroo-holder from the bar of limitation. 
Tne question whether a benamidar may 
take out execution of a decree as the 
t’ansfeiee thereof does not seem to have 
been decided by any other High Court, 
But this Court, agreeing with the Bombay 
and Madras H gh Courts, and differing fronc 
tho Calcutta High Court, has held that a 
benamidar may bring a suit of any kind in 
his own name, see Yad Ram v. Umrac 
Singh (1), which was a suit for possession 
Nand Kisfiore Lai v. Ahmad Ata (2) 
which was a suit for possession ; Bachchc 
v. Qajadhar Lai (3), which was a suit foi 

(1) (1899) 21 All. 380==1899 A.wy. 

(2) (1896) 18 All. 69=1895 A.W.N. 16o. 

(3) (1906) 28 All. 44=1905 A.W.N. 173=2 A.L 
J. 702. 
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parMkion, and a very recent case of Par- 
meshwar Dot v# Anardan Dat (4), which 
was a suit for sale on a mortgage. It was 
pointed out by Sir Arthur Straohey in the 
case of Yad Bam v. Umrao Singh (1), 
oited above, that in those oases which have 
affirmed the right of the benamidar to suo# 
the right has been based partly on the fact 
that he is the transferee named in the 
registered instrument constituting the 
transfer and on the principle that the 
contract can be enforced by the parties 
who have entered into it, and partly on 
the view that the benamidar must be pre- 
sumed to be suing on behalf of the benefi- 
cial owner or, to put the same idea in other 
words, that the suit is really brought by 
the beneficial owner through and in the 
name of the benamidar. It is well-establish- 
ed in this Court that a benamidar is en- 
titled to maintain a suit. It seems to us 
that the principle upon which a benamidar 
has been allowed to maintain a suit applies 
equally to the execution of a decree. It was 
contended that Order 21, rule 16 shows 
that it is only the real transferee, that is 
the person beneficially interested in the 
transfer, who can apply for execution of a 
decree. We cannot accept this argument. It 
seems to us that the considerations which 
have led this Court to hold that a benamU 
dar can maintain a suit apply with eveo 
greater force to an application for execu- 
tion by a transferee who is a benamidar. 
The transfer is in favour of the person who 
applies for execution of the decree, and it 
seems unreasonable that the Court execut- 
ing the decree should be required to enter 
into the question whether the ostensible 
transferee is the real transferee or not, and 
in this connection we may refer to what 
was said by the present Chief . Justice in 
the case of Intikhab Husain v. Rafi-un- 
nissa (5). He observed that it might be 
urged with great force that whether the 
assignment was real or not was a matter 
with which the judgment-debtor was not 
concerned. 


In the present case, there can be no 
doubt whatever that the application for 
the order absolute was put in with the full 
approval and consent of the persons for 
whom the appellants are said to be bena^ 
midars. In our opinion, the application 
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should not have been dismissed on thp 
ground that the appellants were henami- 
dars. As between the appellants and Sheo 
Prasad and Tulshi Bam on the one hand 
and the judgment-debtors on the other# we 
hold that the application of the appellants 
is maintainable. We put it in this form# 
because we have been told that in conse- 
quence of the decision of the Court below 
one Gopal Das, who held a decree against 
Sheo Prasad and Tulshi Ram, has in exe* 
cution of that decree attached, brought to 
sale and purchased himself the rights of 
flheo Prasad and Tulshi Ram under the 
decree msi of January 1904, and we have 
also been informed that the present 
appellants have brought a suit for a 
declaration of their rights as beneficial 
owners of the decree nisi. It will be 
for the Court below to consider 
and determine the effect; of the alleged 
purchase by Gopal Das and of any 
decision that may be arrived at in 
the suit brought by the appellants for 
a declaration of their rights. We would 
also point out that Gopi Naraiu and 
others resisted the application for an order 
absolute, on the ground that they are pur-^ 
chasers of two-thirds of a village called 
Pale Kalan, and they say that the suit was 
dismissed by the High Court against tbecd 
and their property. This is a point which 
must be taken up and decided by the 
Court below. 

We set aside the order of the Court 
below and sending the case back to that 
Court we direct that the appellants* appli- 
cation be restored to the pending file and 
disposed of according to law* Costs of this 
appeal will be costs in the cause. 

Appeal decreed : Cause remanded. 
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Richakds, C.J. and Banebji, J. 
Bishrup —Plaintiff — Appellant 


V. 

Nil Kanf A— Defendant— Respondent. 

First Appeal No. 393 of 1918, decided 
on 14th April 1914, from a decree of the 
Addl. Sub, J., Cawnpore. 
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Civil P.C. (V of 1908), S'. 11 and O. 38, P. 15— 
Plea oj undue influence through weak intellect 
and want of consideration decided against 
plaintiff in prior suit ts res judicata in subse- 
quent suit challenging decree in former suit on 
ground of plaintiff being not properly represen- 
ted^Decree^Setting aside. 

The defendant sued the plaintiff for the pos- 
session of certain property, the subject-matter 
of a sale-deed executed by the plaintiff. The 
plaintiff pleaded that he was of weak intellect 
and that advantage had been taken of him and 
that he had not received the consideration. The 
Court found against the plaintiff and decreed 
the defendant’s suit. The plaintiff then brought 
the present suit to have it declared that the 
decree in the former suit was not binding on him 
as he, being of unsound mind, had not been pro- 
perly represented : 

Held^ that the plaintiff, not having been ad- 
judged a person of unsound mind at the time of 
the previous suit, was a party to that litigation, 
and was bouod by the result. [P. 207. C, l.j 

Tej Bahadur Sapru—tot Appellant. 

Madan Mohan Malaviya and Kama 
Kant Malaviya — for Bespondent. 

Jud^ent. — This appeal arises out of 
a suit in which the plaintiff Bishrup by 
bis guardian, Bam Sarup, seeks to set 
aside a sale-deed dated the 6bh October 
1906 And a decree which was subsequently 
obtained by the defendant for possession 
of the property, the subject-matter of the 
sale-deed. It is alleged in the plaint that 
Bishrup was at the time of the sale a 
perjon of unsound mind incapable of 
understanding what he was doing ; that 
the defendant fraudulently took advantage 
of his infirmity and induced him to 
execute the sale-deed ; that no considera- 
tion was given ; that the property was 
worth Ks. 10,000# while the amount of 
consideration was only Rs. 5,500. Then 
follows paragraph 5 of the plaint, which 
contains allegations which under certain 
ciroumsbances might have been of consi- 
derable importance. It is there alleged 
that the defendant brought a previous suit 
on the 4bh of May 1909 against Bishrup 
as a person of sound mind, while he well 
knew that be was a person of unsound 
mind, that by fraudulent means he made 
a man of the name of Bhola Nath pairo^ 
kar for Bishrup who did not put forward 
a proper defence on behalf of Bishrup. It 
appeals that a suit was brought by the 
defendant against Bishrup on the 4th May 
1909 seeking possei^siQq of property. 


the subject-matter of the sale-deed. 
Bishrup put in a defence to that suit, 
alleging that he was of weak intelleot and 
that advantage had been taken of him and 
that he had not received the consideration. 
The sale was challenged on the same 
grounds as in the present suit, save the 
ground which relates to the value of the 
property. The case was tried by the 
Subordinate Judge of Oawnpore who went 
into all the facts and held# first, that 
Bishrup was not of unsound mind, and 
secondly, that the full consideration bad 
been paid. There was an appeal to the 
High Court by Bishrup in his own name. 
After considering the evidence the High 
Court confirmed the decision of the Court 
below granting the plaintiff a decree for 
possession of the property. The Court 
below in the present suit framed six issues. 
The first issue was whether the suit was 
barred by Section 11 of the Code of Civil 
Procedure. There was no issue based upon 
the allegations contained in paragraph 5 of 
the plaint. 

The learned Subordinate Judge decided 
that the previous litigation operated as 
res judicata. It is contended here that if 
Bishrup was in fact of unsound mind at 
the time the previous suit was instituted 
then the decision cannot possibly bind 
him., and it is then pointed out that since 
the previous litigation an enquiry has been 
held by the District Judge at Cawnpore 
and that Bishrup has been adjudged a 
person of unsound mind and his mother 
appointed guardian of his person and Ram 
Sarup guardian of his property. On behalf 
of the appellant we are asked to infer 
from the judgment of the District Judge 
that Bishrup must have been of unsound 
mind when the previous litigation was 
instituted. Sections 440 to 462 of Act 
XIV of 1882 (which was in force at the 
time of the previous litigation) provide 
how suits are to be brought by and against 
minors. Section 463 of the same Act 
enacts that the provisions contained in 
Sections 440 to 462, both inclusive, shall 
mutatis mutandis apply in the case of 
persons of unsound mind adjudged to he 
so under Act XXXV of 1858 or under 
any other Act for the time being in force^ 
In the present Code the provisions relating 
to suits by and againsc minors are applied 
not only to persons adjudged to be of un- 
sound mind, but alsp tp person^ who e^rp 
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found by the Court on enquiry to be in- 
capable of protecting their interests when 
suing or being sued, by reason of un- 
soundness of mind or mental infirmity, 
see Order XXXIIi Rule 15. Bishrup 
had not at that time been adjudged a 
person of unsound mind. He, therefore, 
was a party to the previous litigation and 
is prima facie bound by the result. In 
this view the finding of the Court below 
that the previous litigation operated as 
re^ judicata is correct. 

It is said, however, that a decree obtained 
by fraud cannot operate as res judicata 
and that the Court ought to have taken 
evidence oP the allegations contained in 
paragraph 5 and that the case should be 
sent to the Court bslo97 for that purpos^^. 
There are objections to this conten- 
tion. In the frst place, the plaintiff’s 
advisers do not appear to have asked the 
Court to frame any issue on the question 
of fraud in oonnaction with the previous 
litigation. Even in the memorandum of 
appeal to this Court this ground ia not 
taken. The reasonable inference to be 
drawn from this is that the advisers of the 
plaintiff in the Court below felt that it 
would be impossible to sustain the allega- 
tions in paragraph 5. The whole history 
of the previous litigation renders it ex- 
tremely improbable that the plaintiff could 
have adduced evidence to support the 
allegation that the previous suit was not 
fairly fought out, far less that the plaintiff 
in that suit by fraud prevented it from 
being fairly fought out. Even granted that 
Bishrup was not a man of strong intolleot, 
it is quite clear that every possible defence 
that could be put forward on his behalf 
was put forward. Witnesses ware called 
as to the condition of his mind and 
evidence was given as to the giving back 
of parts of the consideration. Legal 
gentlemen were employed not only in the 
Court of first instance but also in the 
High Court. 

Under these oiroumstanoes, we do not 
think that the omission by the plaintiff’s 
advisers to ask the Court to frame an issue 
on the ground of fraud was au accident or 
that we ought now to allow any such 
matter to be gone into. We dismiss the 
appeal with costs. 

Appeal dismissed. 
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Baneeji and RaFIQUE, JJ. 

Jhandu Mai and anofAer— Plain tiffs— 
Appellants 

V, 

Karan Singh and others — Defendants — 
Respondents. 

Saoond Appeal No. 674 of 1913, decided 
on 26tih April 1915, from a decree of the 
Diet. J., Agra. 

Evidence Act (1 of 1872), -S's. 103 and 114— 
Suit on lost bond --Plea of payment— Burden 
of proof of payment is on defendant in spite 
of loss of bond when he admits execution. 

Where a suit was brought on a lost bond and 
the defendant admitted its execution but pleaded 
payment : 

Held, tbit the question of loss of the document 
was nob material, and that it was for the defend- 
ant to prove payment. [P. 268» C. 1.] 

Haribms Sahai—lot Appellants. 

Satish Chandra Saner jee-^lor Respon- 
dents. 

Judgment, — This appeal arises out of 
a suit brought by the phintiffg-appellants 
to enforce a mortgage, dated the lObh of 
July 1884, alleged to have boon executed 
by Rmdhir Singh and ParUb Singb. 
Riudhir Singh is dead aud is represented 
by hi8 son, Karan Singh, and his daughter- 
in-law, Musammat R^dhi, the widow, 
apparently, of a pre-deceased son. The 
share of Rmdhir Singh in the mortgaged 
property was sold to Chidammi Lai, whose 
minor sons, Daya Kiahore and Jai Kishore, 
are the defendants Nos. 4 and 5. The 
defendant No. 2 is the mortgagor, Parbab 
Singh, and defendant No. 3, Nahar Singb, 
is the son of Parbab Singb. The case in 
our opinion was not properly tried. On 
the first date fixed for hearing the learned 
Subordinate Judge dismissed the suit for 
default of appearance of both parties. On 
the same date, i.c., the' l6th of September 
1911, he restored the case to his file. 
On that date Parbab Singh and Karan 
Singh filed a oompromiae and the learned 
Judge proceedel to bear the oisa ex 
parte against the other dafenlants and 
made a decree in the terms of the conpro- 
miae. Subaequenbly an appUoktion wM 



268 AlUfcab*^ EunKc M&l 

made on behalf of Nahar Singh and 
Musammat Radha to have tbe 
decree made against them set aside. This 
application was granted and the case was 
re-heard. It is clear that Musammat 
Badha has no interest in the suit. Strictly 
speaking Karan Singh also has no interest 
in the suit, because the plaintiff cannot 
enforce the mortgage against any property 
other than the mortgaged property and 
Bandhir Singh*s share of the mortgaged 
property was sold to Ohidammi and is in 
the possession of the minor defendants, 
Daya Eishore and Jai Kishore. Nahar 
Singh filed a written statement in which 
he said that his father Partab Singhi was 
of unsound mind and was under the influ- 
enoe of the plaintiffs and that the bond 
had been discharged by Chidammi (the 
purchaser of Rmdhir Singh’s property) 
and had been returned to him. Ha denied 
the allegation of loss of the bond made on 
behalf of the plaintiffs. Partab Singh and 
Karan Singh admitted the claim. Musam- 
mat Badha denied the bond and Musam- 
mat Ghironji (the mother and guardian of 
the minor defendants) did not enter ap- 
pearance. The Court proceeded to try the 
suit and held that the claim was time- 
barred. This finding on the question of 
limitation was, as the lower Appellate 
Court has held, erroneous in view of the 
rulings of this Court. The learned Subordi- 
nate Judge> however, also tried the other 
issues framed by him. He was of opinion 
that the loss of the bond was not proved 
and that the bond had b3en discharged. 
He accordingly dismissed the suit. Upon 
appeal the learned District Judge, as we 
have said above, disagreed with the learned 
Subordinate J udge on the question of 
limitation, but he held that the loss of the 
bond had not been proved and accordingly 
affirmed the decision of the first Court. 

It is contended .on behalf of the appel- 
lants that the question of the loss of the 
bond was immaterial. It is said that it was 
Nahar Singh who denied the loss, but as 
he admitted the bond and only pleaded 
payment, the question of loss was only 
material for the purpose of determining 
whether the bond had been discharged and 
returned. We think this contention is 
valid. Nahar Singh, however, also stated 
that his father was of unsound mind ahd 
was under the influence of the plaintiffs. 
That was a question which the Court of 
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first instance ought to have tried but did 
not try. It was alleged that the bond had 
been admitted by Musammai Ghironji, the 
mother of the minor defendants, who are 
the real parties interested in the portion of 
the mortgaged property which belonged to 
Randhir Singh. That question also was 
not tried by the Court of first instance. If 
she admitted the genuineness of the mort- 
gage and the liability of the property for 
the mortgage debt, that would be a strong 
piece of evidence in favour of the plaintiff, 
bub it would have to be proved that she 
made the admission. For all these reasons 
we think that the case has nob been pro- 
perly brie3. We, accordingly, discharge 
he decrees of the Oourbs below and 
remand the ease to the Court of first 
instance, with directions to re-admit the 
suit under its original number and try it 
de novo after framing proper issues. Costs 
here and hitherto will be costs in the cause. 

Appeal decreel ; Oame remanded. 
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Richards, 0. J„ and Piggott, J. 

Kunnu Mai — Defendant-Appellant 

v. 

Tara Chand and ofAers— Plaintiff s- 
Respondents. 

Second Aopeal No. 1515 of 1913, decid- 
ed on27(ih Miroh 1915, from the decision 
of the Addl. J., Aligarh, dated 2l3t July 
1913. 

Hi ndu Law-^Alienation — Father — Mortgage 
of family property not binding to the extent of 
consideration though cash hut not for necessity » 

The sons and grandsons of a Hindu mortgagor 
mortgaging the family property are not bound 
under the mortgage in respeot of that part of the- 
consideration, which was paid in cash at the re- 
gistration 'office but not required for legal neces- 
sity. ' IP.269. C. 2.] 

Durga Oharan Banerji — for Appel- 
lant. 

Lakshmi Marain-^lox R33pondents. 

Judgmeut.-^These are two oouneoted 
appeibls IQ which substibatially similar 
qiajtioas were litigated. Tie slits ware 




brought in ono oase by the sons and 
grandsons^ and in another case by the 
sons only, of one Ohhittar Mai. In the 
suit oat of wbioh this appeal, No* 1515 of 
1913, arises, the plaintiffs were the sons 
and grandsons. The relief sought was a 
deolaration that oertain alienations of joint 
family property were nob binding on the 
plaintiffs. There was a considerable array 
of defendants, of whom only one, Kannu 
Mai has contested the matter in second 
appeal before this Oourt. We are concern- 
ed, therefore, with the findings arrived at 
in the Courts below regarding two mort- 
gage>deeds in favour of Kanou Mai, one 
dated the 30th March 1904 and one dated 
the 9th of January 1906. The considera- 
tion for these bonds has been analysed by 
the learned Subordinate Judge who tried 
the suit in the first instance. He has come 
to the conclusion that part of the oonslde** 
ration for each of these bonds was due on 
account of antecedent debt and is binding 
on the sons and grandsons. In the oase of 
each of these bonds part of the oonsidera* 
tion was paid in ojish at registration. The 
finding of the first Court, which has been 
affirmed by the lower Appellate Oourt, is 
to the effect that it has not been shown 
that this money was borrowed for any 
such legal necessity as to make the aliena- 
tion binding on the sons. On these find- 
ings the plaintiffs have been given a 
decree that each of these bonds is binding 
on them only to the extent of the antece- 
dent debt. Coming to this Oourt in second 
appeal Kannu Mai has raised various 
points. One of these is as to a finding of 
fact with regard to the question, whether 
a oertain award and a decree passed in 
accordance with the same had been actual- 
ly acted upon. If the decision of the 

Courts below on this point were 
wrong, it is possible that a question 
of limitation might arise : but we see no 
reason for holding that the finding to 
the effect that this award has been shown 
to have been acted upon, should be inter- 
fered with by us. Two other pleas of a 
technical nature have been raised, one as 
to the effect of the provisions of section 
41 of the Transfesof Property Act, IV of 
1883, on the position of the parties, and 
the other is as to whether the filing of 
these two suits does not contravene the 
provisions of Order II, Rule, 2, of the Code 
of Oivil Prooedure. We are content to say 


that we find no force in these pleas. The 
latter has been more particularly dealt 
with by the lower Appellate Court and we 
agree with the view taken by the learned 
District Judge on the point. The substan- 
tial plea taken is that the Courts below 
have not considered the question, whether 
the money advanced at registration in 
respect of each of the two bonds in favour 
of Kannu Mai might not constitute a debt 
binding upon the sons, in view of their 
pious duty to satisfy their father’s debts 
not tainted with immorality. We cannot 
find that there was any plea to this effect 
taken in the Courts below, and naturally 
no such plea having been taken there has 
been no inquiry as to whether the debt in 
question could or could not be said to be 
tainted with immorality. We think, 
however, that the point does not really 
arise in a suit like the present and that it 
was rightly passed over in the Courts be- 
low. It might arise in the event of Kannu 
Mai's obtaining a simple money decree on 
his bonds and seeking to enforce the same 
against the ancestral property. What the 
sons and grandsons are now contesting is 
the alienation ; that is to say, the question 
raised is whether the mortgage of the 
family property as such is binding Upon 
these plaintiffs in respect of those sums 
which were advanced cash down as 
consideration for the two mortgages. In 
the present state of authority in this Oourt, 
we think this question must be answered in 
the negative. The appeal, therfore, fails 
and we dismiss it with costs, including fees 
on the higher scale. ^ 

The questions raised in the connected 
Second Appeal No, 1516 of 1913 are sub- 
stantially identical, and that appeal must 
also fail. 

Appeal dismissed. 
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Knox, J. 

Jwala Singh and others — Plaintiffs — 
Appellants 

V. 

Abdul Razak and another — D efendants 
— Bespondents. 

Sdoond Appeal No. 711 of 19 L4, deoid- 
ed on lat J ana 191 5, from the deci sion of 
the Diat* J», S’lahjahanpur, dated 4th 
Maroh 1914 . 

Grant-^Ferry^Right to ply ferry by long 
user can be rebutted by evid ence of Crown 
grant — Easements Act (5 of 1882), S. 15, 

The plaintifEs were the owners of Mouza R and 
the defendants of MouziB, Between villages 
R and B flowed the river G. The plaintiffs 
alleged that they were entitled to ply boats 
across the river and to disembark passengers on 
land belonging to the defendants ani prayed 
that the defendants be res '^rained from obstruct* 
ing ; 

Held, that the use of a ferry by the zemindars 
of Mouza 6, which had been found t) be a long 
and continuous use, was entitled to prevail until 
the plaintiffs, who were starting up an opposi- 
tion ferry, oould show a Grown grant or could 
give evidence from which a Crown grant could 
be presumed. [P. 271, C. 1.] 

Peare Lai Banerji — tor Appellants. 

Iqbal Ahmad— for Respondents. 

Judgment. — The plaintiffs-appellants in 
this Court desoribe themselves as zemin- 
dars of Mouza Bampur Jaiohand, Mahal 
Awal ; the defendants, they say, are 
zemindars of Mouza Bamhiana. The 
river Gara Hows between the two villages. 
They add that the boats of both parties 
ply between the Mouzas Bamhiana and 
Bampur Jaiohand but the defendant No. 4 
in oollusion with defendants No. 1 to 3 
has of late prevented the plaintiffs from 
plying their boats and has appropriated 
the whole income that results from the 
same ; in law and custom the owners of 
both villages are entitled to ply boats 
in the Gara between Bampur Jaiohand 
and Bamhiana. They prayed that the 
defendants may be restrained from 
obstructing, and that damage may be 
awarded. In dafenoe the plea is taken 


that for a very long time the Jerry at 
Bamhiana and the right to ply boats has 
always appertained to Mouza Bamhiana 
and the income resulting from the forty 
has always been entered in the revenue 
papers of that village as setoai income* 


The Munsif of Tilhar, in whose Court 
the case was instituted, says in hisiudg- 
ment, It is clear from the statement of 
the plaintiffs’ own witness, the patwari, 
that the defendants alone have been 
working the ferry referred to since the 
last Settlement.” The plaintiffs had 
failed to prove that they ‘at any time 
since the last Settlement or before have 
ever worked the ferry on their own side. 
On the other hand, the defendants had by 
their evidence shown that they alone bad 
been working the ferry for more than 20 
years and had assured a right to do so by 
prescriptive and adverse possession. It 
held, however, that a monopoly to a ferry 
can only be acquiesced by a Grown grant. 
For these reasons it decided that the 
plaintiffs were entitled to start a rival 
ferry and that the defendants oould not 
restrain them. It accordingly granted the 
plaintiffs a decree to this effect, that they 
are entitled to ply their boats on the river 
between the villages referred to and that 
the defendants be restrained from interfer- 
ing with their doing so. It pronounced 
DO decision upon the question whether 
the plaintiffs have a right to embark and 
disembark passengers on the Bamhiana 
side, holding that it did not arise in the 
present case. The defendants went in 
appeal to the District Judge of Sbabjahan- 
pur. That Court held that for more than 
20 years ferry boats had been plying and 
the ferrymen had taken leases from the 
defendants, the owners of the village 
Bamhiana, and the income arising from it 
is entered by the patwari in the khatoni of 
that village; further, it held that the 
opposite bank of the river belongs to the 
defendants. The mere fact that there is a 
right of way across the river does not 
give the plaintiffs the right to disembark 
passengers on the defendhints’ land. There 
is no public landing place there which 
every one has the right to use. For these 
reasons it held that the plaintiffs had no 
right to a declaration that they were 
entitled to carry passengers across the 
river ah this ferry and allowing the 
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appealf it dismissed the plaintiffs' claim 
with oosts. 

The plaintiffs have come to this Court 
and they contend, that the defen^ 

dants have no monopoly to ply their boats 
across the river and plaintiffs have equal 
rights with the defendants, next^ that the 
Court below having found that there was 
a right of way from one village to the 
other across the river when it was dry, it 
follows that the plaintiffs could ply their 
boats over the river when it was full. The 
second plea was the one that was strongly 
urged. The learned Vakil’s argument was 
that as the public had the right to go 
down b^^a path or road to Eampur Jai- 
ohand 8ide> to cross the river when it was 
shallow, land on the Bamhiana side and 
take up their journey onwards, the defen- 
dants could not claim any monopoly to 
carry passengers across. When ask^^d to 
point out the law or custom on which the 
plaintiffs based their alleged right, the 
learned Vakil could point out neither. 
Several English oases were cited but I do 
not think that they are of much use in 
deciding this matter. The case, in my 
opinion, resolves itself into the question 
whether the plaintiffs have acquired any 
right to easement or to a right in the 
nature of an easement on the Bamhiana 
side of the river, when that involves a 
right to embark and disembark passengers 
on another’s land. It is a misnomer to 
talk of a public road. Whatever might 
be the nature of the track from the river 
side onwards, that track is on land belong- 
ing to the zemindars of Bamhiana and 
the plaintiffs are really seeking to enforce 
a right in the nature of an easement, 
when they claim a right to embark and 
disembark passengers on the Bamhiana 
land. Following the view taken by the 
Calcutta High Court in Nityahari Boy 
V, Dvnne (1), I am prepared to hold that 
the use of a ferry by the zemindars of 
Bamhiana, which has been found to be 
a long and continuous use* is entitled to 
prevail until the plaintiffs who are starting 
up an opposition ferry can show a Crown 
grant or give evidence from which a Crown 
grant can be presumed. The result is 
that the appeal is dismissed with oosts, 
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which will include fees in this Court on 
4ihe higher scale. 

Appeal dismissed. 
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PULL BENCH 

Etohaeds, C. J., Banebjbb and 
TudbaLL, JJ, 

Birj Kumar Lai and others— Deteud- 
ants — Appellants 

V. 

Sheo Kumar Missir and others— VlsAw 
tiffs — Eespondents. 

Second Appeal No. 143 of 1914, decided 
on 7th May, 1915, from the decision of 
the Dist. J., Benares, dated 18th Septem- 
ber, 1913. 

Agra Tenancy Act (2 of 1901)— Occw^<r#ic|/ 
tenant cannot defeat usufructuary mortgagee 
before the Act by surrender » 

Where an occupancy holding was usufructua- 
rily mortgaged for good consideration before the 
passing of the Agra Tenancy Act and where the 
mortgagor after passing of the Act relinquished 
the holding to defeat the mortgagee’s rights. 

Held, that the relinquishment was ineffectual 
against the mortgagee, 10 I.C. 573 Appr, of. 

[P, 272, C. U] 

Oulzari Lai— tor Appellants. 

A, P. Dube — for Eespondents. 

Judgment— The facts oonneoted with 
this appeal are extremely simple. Prior 
to tb. passing of the Agra Tenancy Act 
an occupancy tenant purported to mort- 
gage the occupancy tenancy. The term of 
the mortgage was 59 years. In the year 
1911 the occupancy tenant entered into 
an arrangement with the zemindar to 
relinquish bis rights. The Court below 
has found that the mortgage was for con- 
sideration ard genuine. It has found that 
the object of relinquishment was to defeat 
the mortgagee’s rights. The first Court 
dismissed the suit on the ground that the 
Civil Court had no jurisdiction. Mr. Dalai, 
District Judge, on appeal reversed the 
decree of the Court of first instance and 
granted the plaintiff a declaration that thq 
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relinquishmeBt was ineffeotual against him, 
and also granted an injunction restraining* 
the zemindar from interfering with the 
plaintiff’s possession. In our opinion the 
decision of the Court below was correct. 
It is fully covered by the decision of this 
Court in the case of Jai Oopcd Naraia v, 
Uman Dot (1), with which we still 
agree. We dismiss the appeal with costs 
including in this Court fees on the 
higher soale. The objection is disallowed 
with costs. 

Appeal dismissed; Objection disallowed. 

(1) [1911] lOI.C. 573. 
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Richards, 0. J., and Banbbji, J. 

Dwarka Prasad — Defendant — Appellant 

V. 

Raja Ram and another — Plaintififs — 
Respondents. 

First Appeal No. 348 of 1913, decided 
on 7th April 1915, from the decision of the 
Sub-J., Allahabad, dated 24th April 
1914. 

Limitation Act (9 of 1908), S. 25 — Mortgage 
bond payable by instalments — Suit filed after 12 
years according to Gregorian Calendar — Held 
suit barred’— Test when time begins to run ts 
when plaintiff ts entitled to demand if no 
instalment ts paid, 

A mortgage bond executed on the 24th of July 
1892 provided that the money due under it 
should be paid in eight ytarly instalments. Each 
instalment had to be paid on Magh Sudi Puran- 
masht of eaoh year. The last payment was to be 
made on Magh Sudi Puranmashi^ 1956 corres- 
ponding to 14th of February 1900 : 

Held^ that a suit on the bond brought on the 
l9th of July 1912 was barred by limitation and 
that Section 25 of the Limitation Act did not 
apply to the case. 24 Cal. 382, Referred. 

The true te^t in a case of this kind is on what 
date was the plaintiff entitled to demand his 
money, if payment was not made of any instal- 
ment fixed in the bond, [P. 273, C. 1.] 

Sundar Lai — for Appellant. 

M. L. Agarwala — for Respondents. 

Jud^ent. — This appeal arises out of 
i suit brought by the plaintiffs to enforce 


payment of money due upon a mortgage 
executed on the 24th of July 1892. The 
question to be considered is whether the 
claim of the plaintiffs, which was instituted 
on the 19th of July 1912, is or is not 
time*barred. The bond provides that the 
amount secured by it should be paid in 
eight years *'in this wav that we shall pay 
interest on the whole amount aforesaid 
at the rate of twelve annas per cent, per 
mensem and also Bs. 500 out of the 
principal on Puranmashi of Magh Sudi 
of each year. ' The first instalment of 
interest and that of principal shall be 
payable on Puranmashi of Magh Sudi 
1949 Sambat. Similarly the instalment of 
principal and interest shall be 4)ayable 
each year on Puranmashi of Magh Sudi. 
We the debtors shall pay without objec- 
tion interest on the whole of the remaining 
amount and Bs. 500 out of the principal 
year by year.*’ There is a further clause 
in the bond that in case of default in the 
payment of three instalments, the creditors 
would be entitled to realise the whole 
amount secured by the bond without wait- 
ing for the other instalments. 

Two contentions have been raised before 
US. The first is that default having been 
made in the payment of instalments, the 
whole of the amount of the bond became 
due when default was made in the payment 
of the third instalment, and accordingly 
calculating limitation from the date of that 
default the claim is time barred. The 
second contention is that in any event the 
whole amount of the bond wa^ re-payable 
on Magh Sudi Puranmashi 1956, correg. 
ponding to the I4tb of February 1900, and 
as the suit was brought after twelve years 
from that data, it is equally barred by 
limitation. 

Holding the view that we do on the 
second point, it is unnecessary to refer to 
the first point. We are of opinion that 
having regard to the terms of the bond 
the amount of it became payable at the 
latest on Magh Sudi Puranmashi of 
1956, that is to say, the date on which 
the eighth instalment was payable* It is 
true that in the earlier part of the bond it 
is said that the debt was to be re-paid in 
eight years but this is qualified by the 
clause which follows, namely, the clause 
stating how the eight years were to be 
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oaloulate^. The fcrue test in a case o* 
this kind is on whati date were the pla'^* 
tiffs entitled to demand their money “ 
payment was not made of the eight instal* 
ments fixed in the bond. If default was 
made on Magh Sudi Pumnma^hi 1956, 
oorresponding to the 14 th of February 
1900, there can be no doubt that the cre- 
ditors would be entitled to demand their 
money on the expiry of that date, and it 
would be no answer to their demand for 
the money to say that they were bound 
to wait till the expiry of eight years 
calculated from the date of the bond 
according to the English Calendar- The 
whole quSation turns upon the intention 
of the parties and it seems to us that in 
this case the intention clearly was that 
payment of the instalments was to be 
made on the Hindi dates mentioned 
in the bond, and that the last payment 
was to be made on the date on which 
the eighth instalment was payable, namr- 
ly, on Magh Sudi Puranmashi 1956. 
oorresponding to the 14th of February 
1900. In this view Section 25 of the 
Limitation Act has no application to a 
case of this kind. 

The learned Counsel for the respon- 
dents relied on the ease of Latif^un^nissa 
y. Dhan Kunwar (1) and the oases referred 
to therein. 

The provisions of the bond in that case 
are not identical with those of the bond 
before us, and even in that case Mr. Justice 
Ameer Ali was of opinion that Section 25 
of the Limitation Act did not apply. He 
concurred with his learned colleague as 
there were doubts as to what the intention 
of the parties was under the document in 
that case. 

In our opinion the suit of the plaintiffs 
is time-barred and ought to have been 
dismissed. We accordingly allow the 
appeal, set aside the decree of the Court 
below and dismiss the suit with costs in 
both Courts. 

Appeal allowed. 


(1) (1897) 24 Oal. 882. 
1915— A. .S5 
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Eichabds, C. J. and Baneeji, J. 

hmail TiTAan —Applicant 
v. 

Swperof— Opposite Party. 

Criminal Ref. No. 73 of 1915, decided 
on 26th February 1915, made by the 8. J., 
Kumaon. 

Po^t Office Act, (6 of 1898), Ss. 19, 20. 61 and 
70^S. 10 does not apply to sending of cocaine 
and it is not offence under (S'. 61 , 

Cocaine not being an “explosive” or a danger- 
ong, filthy, “noxious” or “deleterious substance” 
within the meaning of Section 19 of the Post 
Office Act, the sending of it by post is not an 
offence under S. 61 of the Post Office Act. 

[P. 274, C. t] 

0, J. A, Hoskins — for Applicant. 

A. E, By ves-^f or the Crown. 

Judgment.—Ismail Khan has been 
convicted under Section 60-A of the Excise 
Act and under Section 61 read with Sec- 
tion 70 of the Post Office Act ; on con- 
viction, on the first charge be was fined 
Rs. 200 and on the second one Bs. 100. 
The learned Sessions Judge to whom 
Ismail Khan appealed has affirmed the 
convictions but referred the matter to this 
Court for the purpose of having the sen- 
tences considered with a view to enhance- 
ment. Notice was duly served upon 
Ismail Khan and he has been represented 
by Mr. Hoskins as Counsel. Mr. Hoskins 
on his behalf urges, first, that both con- 
victions were illegal, and that in any 
event the punishment was sufficient. In 
our opinion the Court below was justified 
in finding that the accused had been guilty 
of an offence under Section 60-A of the 
Excise Act and that he was rightly con- 
victed. So far as the conviction under 
Section 61 read with Section 70 of the 
Post Office Act is concerned, we think that 
the conviction was not justified by law. 
Section 70 of the Post Office Act, VI of 
1898, provides that any person, “who 
abets the commission of any offence 
punishable under the Act or attempts to 
commit any offence so punishable, shall 
be punishable with the punishment pro*- 
vided for that offence.’* We have now lo 
see what offence Irmail Khan is alleged to 
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bare abetted. Section 61 is tbe only 
section referred to. That section provides 
that “whoever in contravention of the 
provisions of Section 19 or Section 20 
sends or tenders or makes over in order to 
be sent by post any postal article or any- 
thing shall be punishable with imprison- 
ment for a term which mav extend to one 
year or with fine, or with both.” We 
have noV7 to see whether any person in 
contravention of the provisions of Sec- 
tion 19 or Section 20 sent any article by 
post. Section 19 is as follows • — “Except 
as otherwise provided by rule and subject 
to such conditions as may be prescribed 
thereby, no person shall send by post any 
explosive, dangerous, filthy, noxious, or 
deleterious substance, any sharp instru- 
ment not properly protected, or any living 
creature which is either noxious or likely 
to injure postal articles in course of trans- 
mission by post or any officer of the Post 
Office.” Clause (2) ‘ ‘no person shall send 
by post any article or thing which is likely 
to injure postal articles in course of trans- 
mission by post or any officer of the Post 
Office. ” It is quite clear that the 
provisions of Section 20 have no bearing 
on the case. It seems to us that the 
provisions of Section 19 really deal with 
the sending of articles or animals by post 
which will be likely to injure any person 
occupied in the execution of the Post Office 
work, or which might be likely to cause 
injury to articles in the course of trans- 
mission through the post. It does not 
seem to aim at the restriction of any 
trade. It is very hard to say that cocaine 
could be considered to he an ” explosive 
or a dangerous, filthy, “noxious” or “dele- 
terious Bubstanoo" within tbe meaning of 
the section. No doubt the abuse of cocaine 
may be followed by very serious conse- 
quences but this, it seems to us, is not 
what the section was intended to provide 
against* It is said that rules have been 
made to prevent the sending of these 
artiolea by post. The sending of articles by 
post in contravention of the rules so made 
does not seem to be an offence under 
Section 61, which only deals with the 
sending of articles in contravention of 
Section 19 and Section 20. We think, 
therefore, that the accused was wrongly 
convicted of an offence under the Post 
Office Act. Wa think, however, that the 
sentence under Section 60-A of the Excise 


Act was inadequate. We, therefore, set 
aside the conviction under Section 70 read 
with Section 61 of the Post Office Act and 
acquit tbe accused of that offence and 
remit the fine. We enhance the sentence 
under Section 60-A of the Excise Act 
to a sentence of three month’s simple 
imprisonment in addition to the fine of 
Es. 200. The fine of Rs. 100, if paid, 
will be refunded. 

Order modified. 
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Ohamier and Piggott, JJ. 

Plaintiff-Appellant 

V. 

8alim-un-Nissa — Defendant-Respon- 
dent. 

First Appeal No. 45 of 1915, decided 
on 31st May 1915, from an order of the 
Add!. Sub-J., Aligarh, dated 19bh January 
1915. 

Jurisdiction — Civil or Revenue Courts — Suit 
for declaration of title between rival claimants 
or alternatively for possession of occupancy 
holding is cognizable by Civil Court. 

A suit between rival claimants to an occu- 
pancy holding, to which the landlord is no party, 
for a declaration of title or in the alternative for 
possession is cognizable by a Civil Court. 11 I.C. 
268 and 27 I.C. 913. Foil. [P. 275, C. 1.] 

8. M. 8uleman—tor Appellant. 

Ibn-i-Ahmad — for Respondent. 

Judgment — The point of law raised 
by this second appeal is whether a suit 
by one person claiming to be the occu- 
pancy tenant of a certain holding against 
another person also claiming to be the 
occupancy tenant of the same holding, in 
which the relief sought is a declaration of 
the plaintiff’s title or in the alternative 
recovery of possession, where the zemin^ 
dar to whom the rent of the holding is 
payable is no party, is maintainable in a 
Civil Court. Sitting singly we have both 
of us been disposed to take the same view 
on this controverted point as did another 
learned Judge of this Court, on the 
strength of whose reported decision the 
lower Appellate Court has dismissed the 
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[suit We find, however, that so far as 
[reported deoisions of two Judges of this 
Court go, there is a stroug concensus of 
opinion the other way. We may refer to 
the cases of Bhup v. Bam Lai (1) and 
Kanhi Bam v. Durga Prasad (2). We 
think it better that there should bo 
uniformity of decision ur.on a question 
of this sort ; and whatever our personal 
opinion regarding this point of law may 
be> we are satisfied that we should, sitting 
as a Bench, follow the trend of authority 
in this Court. We accordingly allow this 
appeal, set aside the decision of the lower 
Appellate Court and, as that Court has 
dismissed the suit upon a preliminary 
point, we return the case to the said Court 
with directions to restore the appeal to 
the file of pending appeals and diBi)088 of 
it according to law. Coats of this appeal 
will abide the event. 

Appeal allowed ; Case returned. 

(1) [1911] 11 I.C. 268 = 33 All. 795. 

(2) 11915] 27 LC. 913 = 37 All. 223. 
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BiCHABDS, CJ. AND BanEBJI, J. 

Bisheshar Das and others — Plaintiffs- 
Appellants 

V. 

A m bika Per shad — D efendant- Respon- 
dent. 

Second Appeal No. 581 of 1914, decided 
on 1st June 1915, from a decision of the 
Sub-J., Allahabad, dated 2l6t February 

1914. 

(a) Ctvil P.C. {V oj 1908) 0. 38, Rr, 5 and 10 
•— /?. 5 conjers no right by attachment , 

(a) An attachment before judgment confers 

no right in the property on the party who obtains 
the order of attachment. [p. 276, C. 1.] 

(b) Civtl P. C. (F 0 / 1908), S. 73, and O. 21, 
Rr, 52 and 63— price o/ perishable pro- 
perty attached and sold be J ore judgment ^ depo- 
sited-^Plamttff*s attachment of the money 
canceU€d---Plainttff sued for declaration of 
being entitled to the deposit — Held plaintiff 
entitled in ^pite of previous attachment by 
defendants^Tlaintifps suit lay. 


ib) Certain property of a perishable nature 
was attached before judgment by the defendant 
and the property was sold^uud the proceeds de- 
posited in Court. The plaintiffs also obtained a 
decree against the same party and applied for 
execution by attachment of the money m Court 
and obtained an order of payment. On the 
defendant taking objection, the order was 
cancelled. Tben plaintiffs then sued for a 
declaration that they were entitled to the 
amount of thoir decree out of the proceeds 
deposited in Court. 

Held, (1) that the priority of attachment gave 
no priority of title to the e’efendants who could 
not, theretore, object to the nionov being paid to 
the plaintiffs. [P. *276. C. 1 & 2.] 

(2) that the plaintiffs wore entitled to maintain 
the suit. [P. 276, C. 2 & P. 277, C. 2.] 

Ladli Prasad Zutshi — for Appellants. 

Haribans Sakai and 8. N. Sen — for 
Respondent. 

Richards, C J. — This appeal arises out 
of a suit in which the plaintiffs sought a 
declaration that they were entitled to 
Rs. 627‘9*6 out of a sum which bad been 
deposited in Court. The facts are us fol- 
lows. Ambika Peishad brought a suit 
against Mabbub and others. Before judg- 
ment he attached property which belonged 
to Mahbuh, under the provisions of Order 
XXXVIII of the Code of Civil Procedure. 
The property being of a perishable nature, 
it was sold and the proceeds were lodged 
in Court on the 29iih of March 1911. It 
is out of this sum that the plaintiffs seek 
to be paid the amount of a decree. The 
plaintiff's obtained their decree on the 
12th of September 1911. They made an 
application for execution by “attachment’* 
of the money in Court on the lOfeh of 
January 1912. The Court made an order 
on the 2lBt of February 1912, in which it 
is stated that the property having been 
attached tho money should be paid to the 
decree-holders upon application. An 
application for payment was made on the 
23rd of February 1912. On the 26bh of 
February 1912. Ajcbika made an objection 
to the money htiog paid to the decree- 
holders on the ground that be had attach- 
ed it before judgment. The Court on this 
objection refused to allow the money to 
bo paid out to the deoree-holdersi who 
are the plaintiffs in the present case* 
Ambika got his decree on the lOtb of 
April 1912. It seems to me that we have 
to consider, what were the rights of the 
decree-holders on the 23rd of February 
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1912, that is to say, were they entitled by 
law to have their decree satisfied out of the 
money deposited in Court? If they were, 
they are entitled to a decree in the present 
suit provided that their remedy lay by 
suit. Order XXXVIII, rule 5, provides 
for attachment before judgment. Proper- 
ty can only be attached before judgment 
upon the Court being satisfied that the 
defendant, with intent to obstruct or delay 
the execution of any decree that may be 
given against him, is about to dispose of 
the whole or any part of bis property, or 
that he is about to remove the whole or 
part of his property from the local Units 
of the jurisdiction of the Court. It seems 
to me absolutely clear that as it is only to 
prevent one or other or both of these 
things that attachment before judgment is 
allowed, such attachment confers no right 
in the property on the plaintiff who ob- 
tains the order. Everything remains as 
before the attachment, save that it has 
been taken out of the power of the defen* 
dant to dispose of the property attached 
or remove it out of the jurisdiction. If 
there was the least doubt about the 
matter, it is set at rest by the provisions 
Order XXXVill, rule 10, which is as 
follows : — **Attaohment before judgment 
shall not affect the rights, existing prior 
to the attach ment, of persons not parties 
to the suit, nor bar any person holding a 
decree against the defendant from apply- 
ing for the sale ot the property under 
attachment in execution of such decree.” 
Supposing^ therefore, that the propeity 
had not been of a perishable nature but 
had been simply attached before judgment, 
the plaintiffs wouh have been entitled to 
have attached the property, had it sold and 
obtained payment under their decree. 
Ambika would have had no right of any 
sort to object to the decree of the plain- 
tiffs being discharged. Some attempt has 
been made to contend that the fact that 
the property has been turned into money 
altered the circumstances. 1 think that is a 
most unreasonable contention. In my opi- 
nion the moneys which represented the 
property which bad been attached before 
judgments is to be treated in exactly the 
same way as the propeity would have 
beeui with this diilerence only that of 
oouise there is no sale. Under these 
circumstances it seems to me that the 
plaintiffs were clearly entitled on the 23rd 
pf Februarj^ 1912 to have bad their decree 


satisfied out of the money deposited in 
Court. 

It is next argued that the dispute bet- 
ween the plaintiffs and Ambika had to be 
decided by the Court in which the money 
was deposited and that no suit lay. Order 
XXI, Rule 52, provides that '‘where pro- 
perty which has been attached is in the 
custody of the Court, any question of title 
or priority arising between the decree- 
holder and any other person not being the 
judgment-debtor, claiming to be interested 
in such property by virtue of any assign- 
ment, attachment or otherwise, shall be 
determined by such Court.” Order 
XXXVllI, Rule 8, provides that “where 
ai.y claim is preferred to property attached 
before judgment, such claim shall be 
investigated in the manner hereinbefore 
provided for the investigation of claims to 
property attached in execution of a decree 
for the payment of money.” Order XXI, 
Rule 63, provides “where a claim or an 
objection is preferred the party against 
whom an order is made may institute a 
suit to establish the right which he claims 
to the property in dispute, but subject to 
the result of such suit, if any, the order 
shall be conclusive.” It seems to me that 
the effect of Order XXXVllI, Rule 8, is 
to incorporate the provisions of Order XXI, 
and amongst' them the provisions of Rule 63. 
The Court accordingly having investigated 
the claim of the decree-holders, the 
plaintiffs in the present suit, and made 
an order against them, the effect of which 
was that they were not allowed to receive 
payment of their decree, they are entitled 
to institute a suit. I hold, therefore, that 
the present suit is maintainable. I would 
allow the appeal and decree the plaintiffs' 
claim. 

Banerji, J. — I have arrived at the 
same conciiision. The first question to 
be determined is, whether the Court below 
was justified in ordering a rateable distribu- 
tion. It is clear from the provisions of the 
Code of Civil Procedure that priority of 
attachment gives no priority of title. Order 
XXX VIH, Rule 10, clearly provides that 
where property has been attached before 
judgment, that oiroumstanoe does not 
preclude any other judgment- creditor of 
the judgment-debtor from attaching the 
same property and proceeding to |he sale 
of it. It is obvious from the provisions of 
that rule that notwithstanding an c^t^eb^ 
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ment before judgment, any other creditor, 
who has obtained a decree, may proceed to 
execution and caus^ the property attiobed 
bo be sold. The effect of the attachment 
before judgment is only to prevent the 
debtor from dealing with the property, hut 
the property still continues to be Ins. 
Therefore, the plaintiffs in the present case 
were entitled to attach the money which 
was in Court, being the proceeds of the 
sale of the property attached before judg- 
ment. As the Court made an order on the 
23fd of February 1912, directing the monny 
attached to be paid over to the plaintiffs, 
the plaintififs were entitled to receive that 
money and the Court or the defendant 
Ambik^ Prasad could not deprive them of 
their right to get the mouey. Had Ambika 
Prasad already obtained a decree on the 
date on which the money was ordered to 
be paid to the plaintiffs and had he applied 
for execution, different equities might 
arise. It may be that when several decree- 
holders have caused the same property to 
be attached, but to whoso case Sootion 73 
of the Code of Civil Procedure does not 
strictly apply, they would be entitkd to 
a rateable distribution on general i^rinoiples 
of justice, equity and good conscience. 
But that is not the ease heie. It is not 
necessary, therefore, to express any 
opinion on the point. In the present case, 
as I have said above, Ambika Prasad bad 
not obtained his decree when the Court 
ordered the money in deposit, attached by 
the plaintiffs, to be paid over to them. Had 
the property not been of a perishable 
nature, and had it not been already sold, the 
plaintiffs would have boeii entitled to get it 
sold, and after the sale to have their decree 
satisfied out of the proceeds of the 
sale, and there is nothing in the Code to 
prevent their doing so merely because 
Ambika Prasad had caused the same pro- 
perty to be attached before judgment. He 
had not obtained a decree and had not ap- 
plied for cxeoutioD. Section 73 of the 
Code of Civil Procedure would not apply 
to a case of this kind, because ibis was 
not a case in which several decree-holders 
had before the realisation of assets applied 
for execution of their decrees. 

There remains the other question as to 
whether such a suit is maintainable. As 
has been pointed out by the learned Chief 
Justice Rule 52 and the subsequent rules 
in Order XXI are, by reason of the provi- 


sions of Order XXXVI LI, Rule 8, applic- 
able to oases of attachment before judg- 
ment. Under Rule 52 of Order XXI the 
C mrt which holds the property is the 
Court which must decide all claims made 
in respect of it, whether arising from 
assignment or attachment or otherwise. 
The mode of investigation is provided for 
by Rule 58 and the subsequent rules, but 
in all oases when an order is made, the 
defeated party is entitled to bring a suit 
to establish his right under Rule 63. The 
language of that rule differs from that of 
Section 283 of the old Code of Civil 
Procedure. Under that section a party 
was allowed to bring a suit when an order 
had been passed against hiai under Sec- 
tions 280, 281 and 283. There is no such 
limitation in Order LXllI and this alter- 
ation appears to have been deliberately 
made by the Legislature to include all 
cases of orders of this kind passed under 
Order XXF, including orders under 
Rule 52. I find that under the old Code 
of Civil Procedure, it was held that whore 
an order was made under Section 272, 
which corresponds to the present Rule 52 
a suit would lie to set aside the order 
[Tikum Singh v. Sheo Ram Singh (1). 
Tde present suit was, iu my opinion 
clearly maintainable. I also would allow 
the appeal. 

Bf the Court.— The order of the 
Court is that the appeal be allowed, the 
decree of the Court below set aside and 
the decree of the Court of first instance 
restored with costs in all Courts, includ- 
ing in this Court fees on the higher 
scale. 

Appeal allowed* 


(1) [1892] 19 Cal. 286. 
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Chamieb and Piggott, JJ. 

{Muhammad) Inam-ullah Khan-^ 
Judgment-debtor — Appellant 
v. 

Narain £)as — Deoree*holder Kego 
pondent. 

First Appeal No, 185 of 1914, deotded 
on 2l8t April 1914, from an order of tba 
Sub-J., Agra. 
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Civtl P. C. (V of 1908), O. 38, R. 5, and O. 39, 
i?. Oft mortgage of right to collect 

malikaca dues — Order restraining receipt of 
dues in execution of the decree is ultra vires. 

The appellant mortgaged to the respondent his 
right to receive mahkana duos from a number of 
villages and a decree for sale was passed on the 
mortgage. But before the sale the decroe-D older 
obtained an order restraining the judgment- 
debtor from receiving the mahkana dues. 

Held, that the Court had no power either to 
ttach the mahkana duos or to prevent the ap- 
alfant from receiving them, 

[P. 278. C. 1.] 

Abdul Raoof--{Qx Appellant. 

Shiam Krishna Dar — for Respondent, 

Jud^meot. — This appeal arises out of 
in order passed in the course of proceed- 
ngs taken to execute a deerte dated 
STovember 23fd, 1911. It appears that 
n August 1901 > the appellant mortgaged 
30 the respondent his right to receive 
vhat arc described as talukdari 
mahkam dues from a number of 
spillages. A decree nisi for sale of the 
property was passed in favour of the res- 
londent on November 23rd, 1911. There 
vas an appeal to this Court which was 
lismissed in April 1913, and an order ab- 
lolutc for sale of the property was passed 
m February 10th, 1914. In March of the 
lame year the respondent applied for sale 
)f the property. Notice was issued to the 
appellant who put forward objections. 
Those objections were ultimately dismissed 
and an order was made that the property 
should be sold. On July lOtb, 1914, the 
respondent applied to the Court to issue an 
injunction to the appellant restraining him 
from receiving the mahkana dues. At first 
light it seems to be an application under 
drier XXXIX, Rule 1 of the Code of 
Divil Procedure, but from certain expres* 
lions used in the application it may have 
been an application under Order 
XXXVJII, Rule 5 of the Code of Civil 
Procedure. The Court ex parte made an 
Drder as prayed and issued injunction. 
Objections were put forward which were 
lismissed and the ex parte order of the 
3ourt was maintained. This is an appeal 
against the last-mentioned order* 


i9lS 

As the appellant has a right of appeal 
whether it was an order of attachment or 
an order for the issue of injanotion, it is 
unnecessary to consider whether it was 
passed under Order XXXVIll, or under 
Order XXXIX. of the Code of Civil Pro* 
oedure. In appeal it is contended that 
the Court had no power either to attach 
the mahkana dues or to prevent the ap- 
pellant by injunction from receiving them. 
It is contended that all that the respondent 
is entitled to do, under his decree, is to 
have the property sold. For the respond- 
ent it is contended that it is competent to 
a Court to attach property in a case of 
this kind, at all events where it is clear 
that, in the event of the mortgaged property 
not realizing sufficient to satisfy thO’deoree, 
a decree can be passed under Order 
XXXIV, Rule 6. We will assume, for the 
purposes of this appeal, that the property 
mortgaged will not realize eufliciont to satis- 
fy the decree. It appears to us clear that 
the case does not fall either within Order 
XXXVJII, Rule 5 or within Oicer 
XXXIX, Rule 1 of the Code of Civil 
Procedure. There is no suggestion that 
the appellant is about to dispose of the 
whole or any part of his property, or re- 
move it from the jurisdiction of the Court, or 
that any property in dispute is in danger of 
being wasted, or that the appellant intends 
to remove bis property with a view of de- 
frauding his creditors. All that the ap- 
pellant in the ptesent case insists upon 
doing is receiving the income of the pro- 
perty until a sale takes place. In the last 
resort it is contended that the Court was 
justified in pafesing the order under appeal 
either under clause (c) or clause (e) of Sec- 
tion 94 of the Code ol Civil Procedure. It 
is a question whether the clauses referred 
to are intended to authorise a Court to grant 
i njunotions or to make attaohmeuts in oases 
not provided for by the Orders or rules. 
We may assume that it was intended to 
give the Court powers outside the Orders 
and rules in exceptional cases. In the 
present oase» we see no reason to take 
action of an extraordinary character. The 
order absolute for sale was not passed 
until February 1914^ and it cannot be 
said that the appellant has for any great 
length of time prevented the respondent* 
decree-holder from enforcing his decreet 
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Assuming, therefore, that Section 94 can 
be construed in the way suggested by the 
respondent, we are not prepared to hold 
that the present case is covered by that 
section. It seems to us that the Court 
below was not justified in either attaching 
the malikana dues or restraining the ap- 
pellant by injunction from receiving them. 
We allow the appeal and set aside the 
order of the Court below. The respond* 
ent will pay the appellant's costs of this 
appeal. The record should be sent back 
at once so that f^irther execution may not 
be delayed. 

• Appeal allowed. 
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OhaMIER and PlGGOTT, JJ. 

Allahahod Trading and Banking Cor- 
poration Ly—Pctitioner-Apflioant 

V. 

Qhulam Muhammad an I others — 
Opposite Parties-Respondente. 

First Appeal No. 49 of 1914, decided on 
6th April 1915, from an order of the 
Dist.,J,, Allahabad, dated 11th Mtrch 
1914. 

Provincial Insolvency Act {111 of 1907), S. 31 
• — Creditor made sole agent for sale of debtor's 
hooks with condition that sale proceeds are to 
he credited towards debt — Creditor is a secured 
creditor. 

Where an agreement was entered into between 
a debtor and his creditor whereby the latter was 
appointed the sole agent for the sale of all books 
already published or thereafter to be published 
by the debtor with a condition that the sale-pro- 
ceeds, after deducting the commission, was to be 
credited towards the discharge of the debt: 

Held, that the creditor was entitled to be re- 
garded as a secured creditor. 

[P. 279, C.2&P. 280, C. 2.] 

Secured creditor means a person holding a 
mortgage, charge, or lien upon property of the 
debtor or any part thereof as security for the debt 
due to him from the debtor. [P. 280, C. 2.] 

Satish Chandra Banerjee and Sarat 
Chandra Ohaudhuri — for Appellant. 


Hcrendra Kiuhna Vuketji, 8. J. 
Shopoorjee, Girdhari Lai Agarwala^ 
Ladli Prasad ZuUhi and Uma Shankar 
Bajpai — for Respondents. 

Judgment.— The only question for 
decision in this appeal is whether the ap- 
pellant, the Allahabad Trading and 
Banking Corporation, Limited, is entitled 
to be regarded as a secured creditor of the 
respondent, Ghulam Muhammad, who has 
been declared an icsolvenh The appellant 
Bank rests its claim to be regarded as a 
secured creditor (1) upon an agreement, 
dated October the 18th 1910, (2) upon 
Section 171 of the Indian Contract Act, 
and (3) upon Section 221 of the same Act. 
The learned District Judge has held that 
all three grounds are untenable. As re- 
gards the second and third grounds we 
may content ourselves with saying that 
we agree with the Court below that neither 
Section 171 nor Section 221 of the Cont- 
ract Act gives the appellant any hen on 
the property in question. The first 
ground requires careful examinaiion. The 
agreement above mentioned was entered 
into between Ghulam Muhammad and his 
wife, Musammat Shahzadi, on the one 
hand and the appellant Bank on the 
other. It begins by appointing the Bmk 
sole agent for the sale of all books already 
published or to be published thereafter by 
the City Press and Messrs. G. A. Asghar 
and Co. It appears that Ghulam Muham- 
mad and his wife were owners of the City 
Press and carried on business also under 
the name of Mo^sis. G. A. Asghar & Go. 
The appointment of the Bank as the sole 
agent of Ghulam Mahammad.and his wife 
for the sale of the books is declared to be 
subject to several terms or conditions. 
The first condition is, shortly, that all 
books then in stock and all books to be 
published thereafter are to be made over 
at once to the appellant Bank and the 
liability of the Bank in respect of the 
books made over to them is specified. The 
second condition is that a commission 
of eight per cent, will bo allowed to the 
Bank on the net value of all books sold 
by it, except school and college books on 
which a commission of ten per cent, will 
be allowed. The third condition is that 
the sale proceeds of the books realized by 
the Bank shall be placed to the credit of 
Ghulam Muhammad’s and ifusammat 
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Shahzadi’a joint loan account every 
month after deducting the commission due 
to the Bank. Toe fourth clause deals with 
discounts. The fifth with the giving of 
credit to purchasers. The sixth with the 
question of advertising books for sale. The 
seventh clause provides that the agree- 
ment shall continue as long as Gbulam 
Muhammad and Musammat Shahzadi re- 
main owners of the City Press and the 
firm of Messrs. G. A. Asghar & Co., and 
as long as the appellant Bank continues. 
The eighth condition (so called) is an 
undertaking by one Ram Charan Shukul, 
on behalf of the appellant Bank, to act as 
the sole agent of the City Press and of 
Asghar & Co., on the terms and condi- 
tions set out in the agreement. The appel- 
lant Bank relies prirci pally upon the third 
clause of the agreement, namely> that 
which provides that the sale proceeds 
shall be credited to the joint loan ac- 
count of Gbulam Muhammad and 
aammnt Shahzadi. On behalf of the gone- 
ral body of creditors, ib is contended that 
the agreement of October the 18bb, 
1910 evidences no more than a contract of 
agency, and it is argued that the parties 
cannot have intended to make the books 
security for any particular loan, seeing 
that it is expressly provided that the 
agreement is to last so long as the two 
businesses owned by GhuUm Muhammad 
and his wife exist, and so long as the 
appellant Bank continues to do business; 
it is said that if the intention bad beer to 
make the books security for the benefit of 
the appellant B ink, some express provi- 
sions would have been made regarding 
proceeds ofjsale after the loan was paid off. 
Stress is also laid on the fact that the 
agreement docs not in express terms confer 
either a lieu or a charge on the Bank. 

The learned District Judge says that 
the claim of the Bank based upon the 
agreement of October the 18 bb, 1910, is 
obviously untenable# for the agreement 
does not provide that books shall be 
regarded as security for the debt or that 
the creditors shall have a lien on them, 
and that the third clause, on which the 
Bank relies so much, prescribes merely the 
way in which the sale proceeds shall be 
applied. On behalf of the Bank it is 
contended that the agreement should be 
construed as a whole# and that the test is 
whether the parties to the agreement 


intended that the Bank should, under it, 
have special facilities for recovering the 
advanofs which it bad made. The expres- 
sion “secured creditor” if not defined in'the 
Provincial Insolvency Act. For the purpose! 
of this case both sides arecootent to accept 
the definition contained in the Eoglieh 
Bankruptcy Act, according to which 
secured creditor means a person holding t 
mortgage, charge, or lien upon the property 
of any debtor or any part thereof as 
security for the debt due to him from the 
debtor. The word security is not defined 
in the Indian Act or in the English Act. 
On behilf of the Bank it is contended 
that the word means and includes dtiything 
that makes payment of the money more 
secure or the money more readily recover- 
able. There can he no doubt that the 
agreement wis intended to give the appel- 
lant Bink the exclusive right to sell all the 
books published by the debtor and his wife 
and to appropriate the whole of the pro- 
ceeds, after payment of the oemmission, 
towards the disobage of the joint loar 
account. According to the agr 0 em:mt the 
Bank had a right not only to retain, wher 
handed over the books of the debtor anc 
his wife and sell them, as provided in the 
agreement, but a right to call upon th( 
debtor and his wife to deliver all boDks# as 
they were published, for the purpose o 
being sold by the B ink. It seems tom 
impossible to avoid the conclusion that th( 
intention was to confer a security upon tht 
B^.nk. A question might arise as tc 
whether the general body of creditors 
would not be entitled to any surplm 
proceeds available after discharge of tht 
Bmk’s claim. We are informed, however, 
that there is no prospect of there being an^ 
bajanoe after the discharge of the Bank'i 
claim and that we need not consider the 
question any further. We hold that the 
agreement was intended to give the appel- 
lant Bank a lien or charge on the booki 
and that, therefore, the Bank is entitled tc 
be regarded as a secured creditor, W< 
allow this appeal and set aside the order o 
the District Judge. Goats of this appeal am 
of the proceedings in the Court below wil 
be paid out of the estate. In tfie oiroums 
tanoes this means that the appellant Ban 
will be entitled to add its costs to thi 
amount due to it under the agreement. 

Appeal allowed* 
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Eichabds, C, J. and Piggott, J. 

Bastd Khan and others — Appellants 

' V. 

Emperor — Eespondent. 

Criminal Appeal No. 60 of 1915, decid- 
ed on 26feh March, 1915, from an order of 
the S. J., Aligarh. 

Penal Code (XLV of 1860), Ss. 149 and 303— 
Death happening in lathi charge with object of 
rescuing cattle — All guilty under S. 303. 

In an attempt to reacue certain cattle from 
being driven to the pound one of the persona of 
the accused party ordered the others to use 
their lathis and beat the other party. The lathis 
were at once used with the result that one of the 
oppondiits died : 

Held, that the offence was committed in 
further »no 3 of the common object of the patty 
and each one of the accused was guilty of an 
offence under S. 302 of the Penal Code. 

[P. 281, G 2]. 

C. Dillon and Muhammad Hameed 
Ullah — for Appellants. 

B. Maloomson — for the Crown. 

Judgment : — This is an appeal by nine 
persons against convictions under S. 302 
read with S. 149 of the Indian Penal Code 
and sentences of transportation for life. 
The main facts of the case are proved 
beyond all possible doubt* The cattle of 
the accused’s party were trespassing and 
apparently doing considerable damage to 
the crop growing in a field belonging to 
the complainants. The complainants’ party 
drove off the cattle and were bringing 
them to the pound. Some twelve or 
thirteen persons rushed down armed with 
lathis to rescue the cattle. Hanna Khan, 
appellant, at once gave the command to 
rescue the cattle and to use their lathis. 
The appellants’ party at once proceeded to 
carry out the order. One of the complain- 
ants’ party, a man named Lokha, ran away 
for about ten paces pursued by three'rnen, 
all of whom are amongst the appellants, 
namely, Easul Khan, Hakim Ali and 
Ashraf. They surrounded him, cutting 
off his retreat. All the witnesses agree 
that Easul struck him with a lathi on the 
top of the head. The witnesses also agree 
that he was struck by Ashraf and Hakim 
Ali. There is some discrepancy as to 
which of these two last* mentioned persons 
actually struck him on the head, but he 
was struck again on the head with a lathi. 
He was struck with lathis even after he 
fell to the ^ound. The attack was un- 
provoked, save about the cattle, and the 
1915 A— 36 & 37 


complainants’ party were unarmed. The 
medical evidence shows that Leklaa receiv- 
ed two fractures of the skull,~oa the right 
and left temple. Ho also bad a contusion 
over the left side of the chest and over the 
left eye. Death resulted almost immedi- 
ately. Another of the complainants’ party, 
named Cbuta, received injuries, which 
caused compound fractures of both bones 
of the right arm and a simple fracture of 
the left arm. Another man, Puran, suffer- 
ed compound fracture of the right ulna. 

We have first to consider what was the 
offence which caused the death of Lekha. 
These blows on the head with lathis were 
undoubtedly sufficient in the ordinary 
course of nature to cause death. They 
were intentionally struck and death re* 
suited. The appellants’ party seem to 
have acted with considerable ferocity and 
cruelty. In our opinion the evidence 
amply justifies the finding that an offence 
under S. 302 was committed. 

We have next to consider whether or 
not this offenco was committed in “pursu- 
ance” of the common object of the appel- 
lants' party. All the members of this 
party came down armed with lathis, and 
the man who seems to have been the most 
influential amongst them, namely, Eanne, 
ordered them to use their lathis, and the 
lathis were at once used with the result 
which W 0 have stated before. Taking the 
evidence as a whole, we think that it is 
impossible to say that the offence, which 
was in fact committed, was not committed 
in “prosecution of the common object.’* 
Section 149 provides “that where an 
offence is committed by any member of 
an unlawful assembly in prosecution of 
the common object of that assembly, every 
person, who at the time of the committing 
of that offence is a member of the same 
assembly, is guilty of that offence.’* Some 
attempt was made to show that the kill- 
ing of Lekha was a separate transaction. 
We think that this contention cannot be 
sustained on the evidence, and that all the 
appellants were members of an unlawful 
assembly at the time that Lekha met bis 
death. On those findings the appeals 
must necessarily be dismissed. We have 
no power to award any less punishment 
than the punishment of transportation for 
life. We, however, think it right to say 
that in our opinion the most guilty of the 
appellants were Eanne Khan, Easul Khan, 
Ashraf and Hakim Ali. There is no evi- 
dence to show that Eanne struck any blow 
himself, but he was undoubtedly more 
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responsible than any one else. It is said 
that he is a very old man, perhaps this 
was the very reason why his advice was 
followed. Ifc is difficult to draw any dis- 
tinction between Easal, Ashraf and Hakim 
Ali. They were all beating the unfortu- 
nate Lekha at the same time. Easul be- 
yond doubt struck him one of the blows 
on the head which caused the fracture to 
his skull. If it were within our power 
to do so, we would award substantially 
less punishment to the other appellants. 
We dismiss the appeals. 

Appeal dismissed. 


A. I. R. 1915 Allahabad 282. 

Eichards, G. J. and Banerji, J. 

Mt, Sundar Kunwar — Plaintiff-Appel- 
lant 

V. 

Dina Nath and others — Defendants - 
Eespondents. 

First Appeal No. 318 of 1913, decided 
on 18th February, 1915, from the decision 
of Sub - J., Moradabad, dated 2nd May, 
1913. 

U. P. Land Revenue Act {III of 1901), 8s 111 
and 112— Revenue Court's decision of proprietary 
rightif not appealed from, bars suhseguent civil 
suit— Civil P. 0. {V of 1908), 8, IL 

Where la an ejeotmeut suit in a pevenuo 
Court the defendants raise a plea of proprietary 
title and the Revenue Court decides the ques- 
tion itself and the plaintifi fails to appeal to the 
District Judge, the decision of the Revenue 
Court becomes final and bars any subsequent 
suit in the Civil Court Case-law Ref. 

[P. 282, C. 2 ] 

B, E, O' Conor and Surendra Nath Sen — 
for Appellant. 

Mohan Lai Sandal — for Eespondents. 

Facts:- -The plaintiff, Sundar Kunwar, 
instituted a suit in the Eevefiue Court. 
The defendants pleaded that they were 
not her tenants and that the plaintiff had 
given them the property. The Assistant 
Collector decided in favour of the defend- 
ants. The plaintiff appealed to the Com- 
missioner who affirmed the decree of the 
Collector. The plaintiff again brought a 
suit in the Eevenue Court, which dis- 
missed the suit. The plaintiff then 
brought the present suit in the Civil Court. 
The Subordinate Judge dismissed the suit, 
the plaintiff appealed to the High Court. 

Judgment: — This appeal arises out of 
a suit for ejectment. A suit was instituted 


by the plaintiff in the Eevenue Qourt in 
the year 1909 or 1910, in which the plain- 
tiff alleged that the defendants were her 
tenants and she sought to eject thorn for 
non-payment of rent. In that case the 
defendants pleaded that the plaintiff had 
given them the property. The Assistant 
Collector held that the story told by the 
defendants was correct, namely, that the 
plaintiff having no issue of her own 
brought them from their village and estab- 
lished them on the property, promising 
that they should have the property now in 
suit. Having found that these were the 
true facts he concludes by saying, “ under 
these circumstances I find the defendants 
are rent-free holders of the land in suit, 
which was given to them in gift bf the 
plaintiff,” The plaintiff appealed to the 
Commissioner (not to the District Judge). 
The Commissioner held in effect exactly 
the same as the Assistant Collector had 
held. Meanwhile a second suit had been 
brought by the plaintiff for rent, also in 
the Eevenue Court. This suit has been 
dismissed as being a matter which was 
already decided in the suit to which we 
have already referred. The plaintiff ‘then 
instituted the present suit in the Civil 
Court. The Court below has dismissed her 
suit on the ground that the previous pro- 
ceedings bar the suit. 

It seems to us that the decision of the 
Court below was correct. The plea of the 
defendants in the first mentioned suit was 
clearly a plea that they were the pro- 
prietors. Two courses were open to the 
Eevenue Court. Tt could decide the ques- 
tion itself, in which case the appeal lay to 
the District Judge, or it might re^er the 
parties to the Civil Court. From the 
nature of the issue framed and the finding 
of the Court it seems to us that we must 
presume that the Eevenue Court adopted 
the first course. It was, therefore, the 
plaintiff's duty to have appealed to the 
District Judge if she was dissatisfied with 
tlie decision. She did not do so and, there- 
fore, the decision of the Eevenue Court is 
final and has the same effect as the deci- 
sion of the Civil Court. [Sea Shazade 
Singh V. Mohammad Mehdi Ah Khan (1), 
Bed Saran Kuar Y. BhagatDio {2), Beni 
Pande v. Raja Kausal Kishore Prasad 
Mai Bahadur (3).] 


(1) (1901) 3 1. 0. 954=32 All. 8. 

(2) (1911) 10 I. 0. 924 = 33 All. 453 (P.B.). 

(3) U907) 29 All. 160=4 A. L.'J. 63 = 1907 

A. W. N. 6. 
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If W0 wore to hold that the decision by 
the Assistant Collector and the Oommis- 
Bioner was that the defendants were rent- 
free grantees, then the plaintiff’s remedy 
would be under the Tenancy Act to have 
the rent-free grant resumed. 

We dismiss the appeal with costs includ- 
ing in this Court, fees on the higher scale. 
Appeal dismissed, 

A. L R. 1915 Allahabad 283. 

Chamier, J. 

Bhajan Teivari — Petitioner 

V. 

'Emperor — Opposite Party. 

Criminal Revn. No. 117 of 1915, 
‘■decided on 13th March, 1915, from an 
•order of the Asst. Collector, Basti. 

Penal Code (XLV of 1860), 8. 182^ Assistant 
Collector not competent to rece%ve application 
under rules framed under S. 70, Civil Procedure 
Code, cannot order prosecution under 8. 182. 

kn Assistant Gollectoc has no powers of either 
Civil, Revenue or Criminal Court while receiv- 
ing an application under R. 30 of the rules 
liramed by the Local Govorcment under Ss. 68 
and 70 of the Code of Civil Procedure, 1908. 
Hence if an ofEence as defined in S. 182 of the 
Penal Code is committed in the course of making 
the appllcAtion under the above rule, the 
Assistant Collector has no jurisdiction to order 
■ prosecution. [P. 284, C. 2.] 

B, K. Sorabji — for Petitioner. 

Asst, Govt, Advocate — for the Crown. 

Judgment: — This is an application 
for revision of an order passed by an 
Assistant Collector of the first Class in 
the Basti District directing the prosecu- 
tion of the applicant for an offence under 
S. 182, Indian Penal Code. A ques- 
tion might arise as to whether this appli- 
cation should not have been presented 
under S. 115 of the Code of Civil Proce- 
dure and not under Chap. XXXII of 
the Code of Criminal Procedure. But in 
the view I take of the case, it is unneces- 
sary to discuss the question. 

It appears that one Bindhachal Tewari 
obtaine 1 a decree for money against 
Bhajan Tewari and others in the Court of 
the Munsif of Basti. In execution of that 
decree immovable property was ordered 
to be sold and the execution of decree was 
transferred under S. 68 of the Code of 
Civil Procedure to the Collector of Basti. 
On October 23rd, 1914, a sale took place 
and the property was knocked down to 
‘One Ramphal Misra. On November 3rd, 


1914, the judgment-debtor presented a 
petition under R. 30’*' of the rules made 
by the Local Government under Ss. 68 and 
70 of the Code of Civil Procodure praying 
for permission to pay the sum decreed and 
five per cent, of the purchase money. Next 
day he presented a petition in which he 
said he had paid in the sum required by 
R. 30, and he prayed that the sale might 
be set aside. On November 5th .he put 
in a petition, saying that some unautho- 
rized person had paid the money into the 
treasury and he charged Bansi and others 
with having compelled him to put his 
thumb impression on a blank paper 


* Rule 30. (1) Whore immovable property 

has been sold in exooation of a decree, any 
person, either owning such property or holding 
an interest therein by virtue of a title acquired 
before such sale, may apply to have the sale set 
aside on his depositing with the Collector . — 

(а) for payment to the purchaser, a sum equal 
to 5 per cent, of the purchase money ; and 

(б) for payment to the decree-holder, the 
amount specified in the proclamation of sale aa 
that for the recovery of which the sale was 
ordered, lesj any amount which may, since the 
date of such proolamatton of sale, have been* 
received by the decree-holder 

(2) where a person applies under R. 31 to set 
aside the sale of his immovable property, he 
shall not, unless he withdraws his application, 
be entitled to make or prosecute an application 
under this rule. 

(3) nothing in this rule shall relieve the 
judgment-debtor from any liability ho may be 
under in respect of costs and interest not cover- 
ed by the proclamation of sale. 

Rule 31. Where any immovable property 
has been sold in execution of a decree, the 
decree-holder or any person entitled to share in 
a rateable distribution of assets, or whose in- 
terests are affected by the sale, may apply to 
the Collector to set aside the sale on the ground 
of a m Serial irregularity or fraud in publishing 
or conducting it . 

Provided that no sale shall be set aside on the 
ground of irregularity or fraud unless upon the 
facts proved the Collector is satisfied that the 
applicant has sustained substantial injury by 
reason of such irregularity or fraud. 

Rule 32. (1) Where no application is made 

under R. 30 or R, 31 or whore such application 
is made and disallowed, the Collector shall 
make an order confirming the sale, and there* 
upon the sale shall become absolute. 

(2) Where such application is made and 
allowed, and where in the oise of an application 
under R. 30 the deposit required by that rule 
is made within 30 days from the date of sale, 
the Collector shall make au ordar setting aside 
the sale : 

Provided that no orier shall be made unless 
notice of this application has been given to all 
persons affected thereby. 

(3) No suit to set aside an order made under 
this rule shall be brought by any person against 
whom such order is made. 
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which was subsequently used for the 
petition under E. 30. It is quite 
clear that the Assistant Collector to 
whom these applications were presented 
was a public servant, and I will 
assume that a charge might properly be 
brought against Bhajan Tewari under 
S. 182, Indian Penal Code, in respect of 
the statements made by him in his third 
petition. On behalf of Bhajan it is, how- 
ever, contended that the Assistant Collec- 
tor who ordered 'his prosecution had no 
power to do so not being a Civil, Criminal 
or Eevenue Court. The Assistant Collec- 
tor has the powers of a Magistrate of the 
First Class , but the application was not 
made to him as a Magistrate , it is clear 
that it was not made to him as a Revenue 
Court, and it is beyond question that 
even if the officer in question could be 
regarded as a Criminal or Revenue Court, 
the alleged offence was not committed 
before him or brought under his notice in 
the course of any judicial proceeding of 
a Criminal or Revenue Court. The ques- 
tion is whether the Assistant Collector 
*was, or had the powers of, a Civil Court 
in respect of the application made by 
Bhajan Tewari, The rules made by the 
local Government above referred to con- 
tain provisions authorizing a Collector to 
make over to any Assistant Collector of 
the First Class any of the powers and 
duties conferred by the rules upon the 
Collector with certain exceptions. It 
seems that in respect of powers and duties 
delegated by the Collector to an Assistant 
Collector of the First class the latter may 
be a Civil Court, for S. 70 of the Code of 
Civil Procedure authorizes the Local 
Government to make rales conferring 
upon a Collector or any gazetted subordi- 
nate of the Collector all or any of the 
powers which the Court, that is, the Civil 
Court, might havo exercised in the execu- 
tion of the decree if tbe execution had not 
been transferred to the Collector. Among 
the powers of a Collector which may not 
be delegated to an Assistant Collector 
under the rules are the power to order a 
sale under paragraph (1) (c) and certain 
other paragraphs of the third Schedule to 
the Code of Civil Procedure and the 
power to confirm a sale or set aside a sale 
under R. 32 of the rules made by the 
Local Government. It thus appears that 
the Assistant Collector who has ordered 
the prosecution of the applicant had not 
power either to sell the property as a 
Court or to confirm the sale or to set it 


Singh v. Jahaj^giri Mal 

aside. The application in respjsct of 

which the prosecution has been ordered 

was presented to the Assistant Collecfcor. 
Possibly no objection could be taken to* 
this ; but the Assistant Golleotor could 
not deal with the application. Ho could 
only pass it on to the Collector who 
would then dispose of it with the powers 
of a Civil Court. It appears to me that 
so far as the application in question was 
concerned, the Assistant Collector had noj 
powers of a Civil Court and the applica- 
tion was not presented to him in the 
course of a judicial proceeding. That 
being so, I must hold that the Assistant 
Collector had no power to order the 
prosecution of the applicant. I, therefore, 
set aside his order. * 

Order set aside, 

A. I. R. 1915 Allahabad 284. 

Chamier and Piggott, JJ. 

Thakur Mordhaj Smgh — Judgment- 
debtor- Appellant 

V. 

Jaha7igzri Mal and others — Decrea- 
holders-EevSpondents. 

First Appeal No. 2G5 of 1914, decided 
on 17th February, 1915, from the First 
Addl. J., Aligarh, dated IGbh May, 1914. 

Civil P. C. [V of 1908), 0, 41, B. 33^AppeU 
Ickle Court cciu correct decree in favour of non-ap' 
pealing respondents. 

Aa Appollata Oourh has power to sot the 
decree of the Court bolow tight even iu respect 
of that portion of it which ia againnt the res- 
pondent and in respect of which the respondent 
has not appealed. [P. 285, C. 2 ] 

ll’fVes— (or Appellant. 

Bajpal — for Respondents. 

Judgment : — This appeal arises out of 
proceedings taken to execute a docroa for 
sale passed in a suit upon two mortgages 
dated June, 18th 1888 and August, 10th 
1894 The earlier mortgage comprised 
5 hisioas of a village called Partaul and 
5 biswansis of a village called Nausana. 
The later mortgage was of a 2 ft^swas-share 
in Partaul i and a 5 share in 

Nausana. In the suit on the mortgages it 
was held that the same 5 5i.sw;a^4s/,s-shar0 
in Nausana was covered by both mort- 
gages, but that of the 2 hiswas share in 
Partauli covered by the second mortgage, 
only 1 bisioa 12 biswansis 16 kachwansis 
were included in the 5 hiswas share mort- 
gaged by the first deed, and the remaining 
7 biswansis 4 kachwansis were outside tha 
5 share. The Court passed a paou- 
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liar docree, which provided that the shares 
included in the first mortgage should be 
sold separately for the recovery of 
Bs. 1,876-4-0 declared to be due on that 
mortgage and that if there was a balance 
after discharging that amount then the 
whole of so much of the balance as was 
attributable to Nausana and part of the 
balance attributable to Partauli {iji,, a part 
bearing the same proportion to the whole 
as 1 hiszoa 12 bistvansis 16 hachtvamis bear 
to 5 biswas) should be devoted towards 
the discharge of the second mortgage. In 
passing we may observe that the decree 
does not indicate how the balance, if any, 
was to be divided between the two 
villages, but we assume that the intention 
was ifhat the balance should he divided 
between the two shares in proportion to 
the sums realised by the sale thereof. 
The decree went on to provide that the 
7 bistvansis 4 kaGhtvansiS’Sha>xQ in Partauli 
should be sold and the proceeds along 
with the balance aforesaid sliould be 
devoted to the discharge of the second 
mortgage. In July 1913 the ludgment- 
debtors paid Bs. 2,085 into Court, that 
being the amount then due on the first 
mortgage, and claimed that it should be 
received by the decree-holders on account 
of that mortgage alone, and that that 
mortgage should be declared to have been 
discharged. The decree- holders objected 
and the Court held with them that the 
payment must be taken to have been made 
on account of the whole decree. The 
judgment-debtors appealed to this Court 
but their appeal was dismissed. In 
February 1914 the decree-holders made 
the application for execution out of 
which this appeal has arisen, praying that 
the property might be sold in accordance 
with the directions contained in the 
’decree. The judgment-debtors objected 
that the first mortgage had been discharg- 
ed by the payment of 1913 and that the 
decree-holders were entitled only to bring 
to sale the 7 bistvansis 4 kachivansis-shotte 
in Partauli! The Court below has held 
that the decree-holders are entitled to 
bring to sale a 2 as- share in Partauli 
and a 5 6isw;a7iszs- share in Nausana for 
recovery of the balance due under the 
decree, that is to say, the amount due 
under the second mortgage. We cannot 
follow the Subordinate Judge in his 
construction of the decree. In our 
opinion the judgment- debtors cannot go 
behind the previous decision that the 
ipayment made by them was made on 


account of the decree as a whole. We 
hold that the decree- holders are entitled 
to execute the decree in accordance with 
its terms, i.e., they are entitled to bring 
to sale the 5^ bisiv as- share in Partauli 
and the 5 hisivansis share in Nausana. 
Out of the proceeds the first mortgage 
should be discharged and the balance, if 
any, should be dealt with as directed by 
the decree, t.e,, 41/125ths of the balance 
attributable to the share in Partauli and 
the whole b dance attributable to the 
share in Nausana should be devoted to 
the discharge of the second mortgage, 
and then if necessary the 7 hisivansis 4 
kachwansis share in Partauli should be 
sold. The amount paid in by the 
judgment-debtors sliould be treated as 
part satisfaction of the decree as a whole 
and dealt with in the usual way. The 
only question is whether we can make 
an order to this effect now, seeing that the 
Court below has made an order giving 
the decree-holders loss than they are 
entitled to and the decree- holders have not 
appealed against it. Order XLI, B. 33, 
empowers us to pass such an order if we 
think fib to do so. On a full considera- 
tion of all the circumstances, we have 
cometo the conclusion that we ought to 
take advantage of this rule. The order 
of the Court below is clearly wrong, but 
it would be most inequitable to merely 
set it aside as suggested by the judgment- 
debtors with the probable result of put- 
ting an end to further execution of the 
decree In 1913 the judgment-debtors 
sought to take advantage of the peculiar 
nature of the decree and prevent the 
decree- holders from enforcing their 
security. That attempt was frustrated 
by the Court. Their present objection is 
another dishonest attempt to deprive the 
decree-holders of the fruits of their 
decree. We, therefore, allow this appeal 
and set aside the order of the Court 
below, but we direct that the decree be 
executed in the manner laid down in the 
decree, that is to say, that the 5 biswas- 
share in Partauli and the 5 histvansis-shekte 
in Nausana be sold and the proceeds be 
devoted to discharging the first mortgage, 
that the balance be dealt with as 
provided by the decree, and that the 7 
biswansis 4 kichwansis share in Partauli 
be sold and the proceeds together with 
the balance aforesaid be devoted to dis- 
charging the second mortgage, and that 
the sum paid into Court by the judgment- 
debtors be credited towards the decree as 
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a whole. The parties will pay their own 
costs in this Court. The judgment- 
debtors will pay the decree-holders costs 
in the Court below. 

Appeal allowed, 

A. I. R. 1915 Allahabad 286. 

Tudball and Eafique, JJ. 

Baldeo Thalcurai and others — Defend- 
ants- Appellants 

V. 

Ugra Nath Misra and others — Plaintiff s- 
Eespondents. 

First Appeal No. 20 of 1913, decided on 
30th April, 1915, from the decision of the 
Additional District Judge, Gorakhpur, 
dated 11th October, 1912. 

(a) Eegulation (XI of 1825\, S. 4— Burden of 
proof that accretion is according to law is on per- 
son claiming it — Alluvion and Dilumon, 

Where the question is of the manner in which 
land has been out away from one village and 
thrown up on the other side of the river, the 
burden of proof is on the party who claims the 
accretion to show that the accretion to his 
tenure has been of the nature contemplated by 
the law as laid down in Regulation XI of 1826 
and unless he can prove this satisfactorily, he 
cannot be said to have proved his title. 

[P. 288, Cs, 1 & 2.] 

(h) Regulation (XI of 1835) ^ 8*4 — In small 
village accretion of some bighas is not by show or 
imperceptible means. 

Where the villages are small in area and their 
common boundary but short in length and 
where there is a small river, shallow and ford- 
able, which at one season of the year is liable to 
sudden Hoods cutting away a portion from the 
small estates : 

Held : that under the circumstanoes the accre- 
tions of a few bighas per annum can hardly be 
said to be by gradual, slow and imperceptible 
means as contemplated by the Regulation. 

[P. 288, 0. 2 & P. 289, C. 1.] 

(o) Adverse possession — Submerged land is 
deemed to be in possession of owner during flood 
-—No adverse possession can be claimed. 

A person cannot be said to have acquired a 
title by prescription to a land which remains 
covered with the flood water of a river for a cer- 
tain period every year, as he must bo deemed to 
have been dispossessed by ris major during the 
time of Hood and as under law the possession 
during Hood time is in the person who has title. 

[P. 289, 0. 1.] 

Sunder Lai — for Appellants. 

Tej Bahadur Sapru — for Eespondents* 

Judgment : — The circumstances out of 
which this present appeal has arisen are 
as follows : — 

The village of Purnian, which belongs to 
the plaintiffs-respondei^ts, and the village 


of Chatrapar, which belongs to the defen- 
dants-appellants, are situated in the 
northern part of the Basti District. What 
is known as the Bilar Nadi flowed between 
them and at the last Settlement formed! 
the boundary. 

A reference to the Settlement Report 
and the maps attached thereto shows that 
what is called the Bilar river is really a 
bed of the Burhi Eapti, which falls into* 
the larger Rapti river. 

The Banganga, a hill torrent, flows into 
the Burhi Rapti and it apparently forced 
the latter river into another and moro 
direct channel towards the Rapti. Fromithe 
junction of the Banganga the old course 
of the Burhi Rapti is called the Bilar 
Nadi. At the time of the last Settlfjment, 
however, it was noted that Burhi Rapti 
after its junction with the Banganga was 
sending a greater part of its volume of 
water down the Bilar Nadi. The result of 
this has been that in places the Bilar has. 
been cutting away its banks and altering 
its course. 

This admittedly has happened in that, 
portion of its course which lies between 
the two villages in the present case. 

The plaintiffs have filed a map, which 
fairly accurately shows the position as 
regards these two villages which the river 
occupied at the time of Settlement and on 
the date of suit. One point will be 
noticed, that is that at Settlement timo 
the boundary between the two villages 
was the mid- stream and that it was but 
short one. 

The plaintiffs’ case is as follows 

(1) that by custom the boundary bet- 
ween the two villages has always been the- 
mid-stream line of the river, any land 
cut away from either village by a change 
in the course, going to the owner of the 
other village ; 

(2) that the river has been gradually 
encroaching on the lands of Chatrapar and 
adding land to Purnian ; 

(3) that out of a tofcal area of 43 bighas 
9 hiswas and 15 dhurs thus added to their 
village, an area of 26 bighas 2 biswas and 
6 dhurs of land were added up to 1304 
Fasli and 17 bighas 7 biswas 9 dhurs have 
been added since 1304 Fasli; 

(4) that the land in question has been in* 
the proprietary and adverse possession of 
the plaintiffs as of right; 

(5) that the Revenue Authorities have 
surveyed tl^e Ip^nd and have field :^that a- 
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park of it is in possession of the defendants 
and have passed an order adverse to the 
plaintiffs; 

(6) that the plaintiffs being still in 
possession are entitled to a declaration of 
their title as proprietors, and if they be 
found not to be in possession, possession 
may be awarded to them. 

The defendants pleaded : 

(1) that they, and not the plaintiffs, 
were in possession; 

(2) that the lands in question had been 
suddenly cut away in the year 1314 Fasli, 

(3) that there was no such custom, as 
alleged by the plaintiffs, under which the 
mid-stream was always the boundary 
between the villages; 

(4) *that the Bilar is not a navigable • 
river and that rules of law as to alluvion 
and diluvion did not apply in the case of 
such a small shallow stream. 

The Court below held as follows: — 

(1) that the plaintiffs were in posses- 
sion; 

(2) that the custom alleged by the plain- 
tiffs was not proved; 

(3) that the provisions of S. 4, Cl. T, 
Eegulation XI of 1825, were applicable to 
the case and that the land in dispute had 
been gradually cut away from Chandrapar 
and added to Purnian and, therefore, the 
plaintiffs in law were the owners thereof. 
Accordingly the suit was decreed as to 
the declaration* 

The defendants appeal. The first ground 
of appeal is not pressed. 

The points pressed are: 

(1) that the plaintiffs have failed to 
prove possession; 

(2) that the law laid down in Regula- 
tion XI of 1825 does not apply to the case 
of a small shallow stream like the Bilar 
and that the land, being within the 
boundaries of the mahal settled with the 
defendants, is their property; 

(3) that the area in question has not 
been shown to have been added to the 
plaintiffs’ village by gradual, slow and 
imperceptible means and, therefore, the 
plaintiffs at no time acquired title. 

On behalf of the respondents it is ad- 
mitted that the custom of “Dhar-dhura” 
cannot be pressed, but it is pleaded: 

(1) that the plaintiffs* possession is 
established; 

(2) that Eegulation XI of 1825 applies; 

(3) that the accretion has been gradual 
and imperceptible and the plaintiffs have 
thus acquired title; 


(4) that in any event the plaintiffs have 
been in adverse possession and have ac- 
quired a title by prescription. 

In regard to the application of Regula- 
tion XI of 1825, we shall assume for the 
purposes of this appeal that the law as 
laid down therein does apply. In the 
view that we take of the facts it is un- 
necessary for us to decide the question. 

We cannot agree with the Court below 
that the plaintiffs have proved either their 
possession or that the accretion has been 
by slow, gradual and imperceptible means 
as contemplated by S. 4 of the Eegula- 
tion. 

Furthermore, in the circumstances dis- 
closed by the evidence of the plaintiffs^ 
own witnesses, the plaintiffs could not 
have acquired title by prescription. In 
regal d to possession we must point out 
that the burden was on the plaintiffs. The 
land in dispute admittedly lies within the 
ambit of the defendants’ zemindari, and 
the land revenue assessed thereon has been 
paid by the defendants. The plaintiffs do 
not pretend to have ever paid any Govern- 
ment dues for it. They claim that land 
which at Settlement time was in the de- 
fendants' mahal is nowin their possession 
and belongs to them, simply by reason of 
the action of the river. The burden is 
heavily on them to prove their posses- 
sion. 

Both sides called witnesses who swear 
in favour of those who have called them 
and as the lower Court has observed, the 
oral evidence on the one side is just as 
good as that on the other and it is not 
possible to come to a satisfactory conclu- 
sion as to which side is telling the truth 
unless there is something else to guide the 
Court. 

Documentary evidence as to possession 
there is nil. The villages are not subject 
to quinquennial Settlement. The patwari 
of Purnian has never recorded these lands 
in his records. The patwari of Chandrapar 
has recorded them as having been cut 
away by the river. It is highly probable 
that little heed has been paid until recent 
years to the lands, as they were sandy 
waste at first and have only slowly become 
culturable, and then the dispute arose in 
the Revenue Courts. 

The lower Court has given some curiofis 
reasons for holding that the plaintiffs’ ca^e 
must be a true one: 

(1) that the land having been gradually 
cut away and removed to the other side of 
the river, it is far more like\y that the 
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people on the other side should cultivate 
rather than that the people of Chandrapar 
should take the trouble to cross the river 
with their ploughs and oxen. 

In the place as, the plaintiffs* own 
village pattvari shows, during the rainy 
season the land is under water and not 
culturable and during the rest of the 
year the stream ig shallow and fordable 
nearly everywhere. During the rains both 
sets of zemindars work their own ferries 
and the village of Chatrapar is at no 
greater distance appreciably from the spot 
than that of Purnian. A great deal of the 
land is even now uncultivated and the rest 
must have' come very slowly under culti- 
vation. Seeing how tenaciously these 
zemindars cling to their lands and how 
often riots take place over such cases, we 
can see no reason to hold that it is far 
more probable that the Purnian men culti- 
vated than that the Chatrapar men did so. 
There was no great trouble involved in 
fording a shallow stream. Next, the Court 
below considers that because there has 
been no riot, therefore the Purnian men 
must have cultivated without let or hin- 
drance. There is no reason to hold that 
the Purnian men are less law-abiding than 
the Chatrapar men. 

Lastly, the lower Court considers that 
because in other similar cases in other 
villages along the Banganga and one or 
two on the Bilar the people of the villages 
to which land has been added have been 
allowed to retain such lands, therefore 
this must have been done in the present 
case. 

As evidence of actual possession those 
instances are quite inadmissible, they 
were put forward simply as evidence of 
the custom of “Dhar-dhura^” 

In our opinion there are no circum- 
stances outside the oral evidence which go 
to show that the plaintiffs rather than the 
defendants are in possession. The pre- 
sumption is that the real owners, the de- 
fendants, who are paying the revenue are 
in possession. The oral evidence to prove 
the plaintiffs’ possession is unsatisfactory 
and we, therefore, hold that the plfl intiffs 
have failed to satisfactorily establish their 
possession. 

The next point is the question of the 
manner in which the land has been cut 
away from the one village and thrown up 
on the other side of the river. The burden 
of proof is on the plaintiffs to show that 
the accretion to their tenure has been of 
the nature contemplated by the law as 


laid down in the Regulation mentioned 
and unless they can prove this satis- 
factorily. they cannot bo said to have 
proved their title. 

Their case is that the accretion com- 
menced in 1295 Fash and then up to 1304 
Fash, i.e„ in 10 years, an area of 26 highas 
2 hisivas and 6 dhurs was added to their 
village and that from 1304 Fash up to 
1315 Fash, in 11 years, an area of 
17 highas 7 hiswas and 9 dhurs has been 
added. The average accretion according 
to this was 2 hiqha odd per annum for the 
whole period. In the period from 1295 
Fasti the average was a little liigher and 
in the second period somewhat lower. 

There is no documentary evidence to 
show what area was added in any c^r each 
of the years in question, as apparently no 
measurements were ever made until the 
dispute arose in the Revenue Court. The 
plaintiffs have to depend on oral evidence 
only. They have called their pahvari and 
some cultivators and neighbours, who 
state in a general way that the river has 
gradually cut away its banks and that each 
year an area of from one to four highas 
has been thrown up on the other side ; 
they cannot state what area accreted in 
any one year. 

The paiwari has only held his post as 
such for a period of 13 years and he found 
a considerable area on the Purnian side at 
the time of his appointment. The evidence 
of several witnesses is to the effect that 
the river has shifted its bed every year 
but the extent of its movement in any one 
year is not given. 

One fact is clear. It is only during the 
three months of the rainy season that the 
erosion takes place. At other periods the 
river is shallow and fordable and flows in 
a very gentle stream. 

The boundary between the two villages 
at Settlement time was but a short one, 
judging by the map. Its exact length has 
not been proved, but neither of the villages 
is large in area. They are roughly speak- 
ing about 500 Government highas each. If 
the boundary between the two villages had 
been of considerable length and the villages 
of any great size, then the cutting away 
of a narrow long strip and its addition to 
the other village might well be said to be 
an accretion by gradual, slow and imper- 
ceptible means, the area thus added being 
but a few Government highas per annum. 

But where the villages are small in area 
and their common boundary but short in 
length, the removal of only a few highas 
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per annum can hardly be said to be by 
gradual, slow and imperceptible means. The 
■erosion takes place only in the rainy sea- 
son. There is not a constant, slow, daily 
-cutting away, spread over a long period. 
As each flood has come and receded, the 
area cut away and added to the other side 
must in the case of these two small 
villages have been very perceptible. The 
proportion cut away each year is con- 
siderable, though the actual area is not 
great. Such an area would bo of little 
consequence in the case of large estates 
on the banks of groat rivers containing 
large volumes of water all through the 
year. In the present ease we have a 
small river, shallow and fordable, which 
at one* season of the year is liable to 
sudden floods, cutting away portions from 
small estates. 

We find it impossible to hold that the 
accretion in this case has been that 
gradual, slow and imperceptible accre- 
tion contemplated by the Eegulation. 

There remains the question of title 
acquired by prescription. Even assum- 
ing that the plaintiffs have cultivated 
those portions of the land which became 
culturable, we have it from the mouth of 
their own patvmri that the land is only 
culturable in the rabi season, that it is 
every year covered with the flood water. 
While the floods are over the land, the 
plaintiffs cannot bo said to have remained 
in possession. They have been then dis- 
possessed by VIS major and in the eyes 
of the law, the possession during flood 
time will be deemed to have been in the 
defendants who had title. To acquire a 
title by prescription the plaintiffs must 
hold continuously for a period of 12 years, 

' In the circumstances it has been impossi- 
ble for them to do this and, therefore 
impossible for them to acquire title by 
adverse possession for a period of 12 years. 

The law on this point is covered by a 
decision of their Lordships of the Privy 
Council and is not contested before us. In 
our opinion the plaintiffs have failed to 
prove any title to the land. The custom 
alleged has not been pressed before 
us and the lower Court has decided that 
point in favour of the appellants. \ye, 
therefore, allow the appeal, set aside 
the decree of the Court below and dis- 
miss the suit with costs in both Courts, 
including in this Court, fees on the 
higher scale. 

Appeal allowed. 
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PiGGOTT, J, 

Ajodhya Pershad and others — Defend- 
ants- Appellants 

V. 

Mt. Chhabilakoer — Plaintiff-Eespond- 
ent. 

Civil Eevn. Petn. No. 44 of 1915, decid- 
ed on 20bh May, 1915, from the order of 
Munsif, Eatehpur, dated 27th February, 
1915. 

Civil P. C., (V of im), 8 115 and 0 9, R. 9— 
Revision against order re- admitting suit dismiss- 
ed in default lies, 

A revisloa lies against an order re-admitting 
a suit v^hioh has been dismissed for default. 

C ase-law Ref. [P. 290, Cs. 1 & 2.] 

S. C. Banerji — for Appellants. 

(t. M. Banerji — for Eespondent. 
Judgment : — This is an application in 
revision by the defendants in a certain 
suit against an order passed by the Munsif 
of Eatehpur, whereby a previous order of 
the same Court dismissing the plaintiff’s 
suit for non-appearance was set aside. The 
suit had originally been filed in the Court 
of the Subordinate Judge, but the plaint 
was returned with directions that it be 
filed in the Court of the Munsif of Fateh- 
pur. It was dismissed for default of plain- 
tiff’s appearance on the 11th January, 
1915. An application for re-hearing was 
made on the 27th January, 1915. A notice 
having gone to the defendants the question 
came up for orders on the 20th February# 
1915. It was then pointed out to the 
Munsif that the plaintiff s application for 
re-admission of his suit had been pre- 
sented by one Eameshar under a special 
power-of-attorney. That power- of-atborney 
being examined, it appeared that it was 
so worded as to authorize Eameshar to 
present the plaint and to do all acts that 
might be necessary for the prosecution 
of the suit in the Court of the Subordinate 
Judge, but that it did not authorize 
Eameshar to take any action on behalf of 
the plaintiff in the Court of the Munsif 
of Fatehpur. The learned Munsiff 
thereupon gave the plaintiff a week’s time 
to put in a fresh power-of-attorney in 
favour of the same Eameshar. This was 
done on the 27th February, 1915, and the 
plaintiff’s application for the re-admission 
of his suit was thereupon allowed on the 
merits. 

With reference to the present applica- 
tion, an objection is taken on behalf of the 
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plaintiff-opposite party to the effect that 
an application for revision will not lie 
against an order re-adraitting a suit which 
has been dismissed for default. The reason 
suggested is that, if the order re-admitting 
the suit is an improper one, it can be 
challenged in appeal under the provisions 
of S, 105 of the Civil Procedure Code. In 
a case which recently came before me as a 
single Judge I accepted this contention. 
The matter was subsequently argued be- 
fore a Bench of two Judges of which I was 
a member. The case was that of Janki 
Prasad v. Parmestvar Dm Pandp.y (1). 
The question whether an application for 
revision was admissible at all against an 
order setting aside an ejc parte decree is 
not discussed in the reported ]udgmeat. 
As a matter of fact it was raised, but we 
passed it over on the authority of 
Tasadduq Husain y, Hayat-nn-nissa {2), 
This followed a decision of the Calcutta 
High Court, Ghintamonii Dassi v. Raqhoo- 
nath Sahoo (3), and a previous case of this 
Court, Gulah Kumoar v. Thakur Das (4). 
There is, however, a more recent reported 
ease of this Court in the opposite sense, 
viz.f Hand Earn v. Bhopal Sinqli (5) 
That was a two Judges’ case but it would 
not appear from the report that the second 
Judge was of opinion that the application 
for revision was not maintainable. The 
learned Judge who took that view does 
not refer to the older decisions of this 
Court which I have already discussed, 
but supports himself principally by the 
case of Gopala Cheth v. Suhhier (6). If I 
were to decide the point independently of 
all authorities, I should, as at present ad- 
vised, be much inclined to adhere to the 
view I first took when sitting as a single 
Judge. Section 105 of the Code of Civil 
Procedure allows any order affecting the 
decision of the case to be challenged in 
an appeal from the final decree. There is 
certainly force in the contention that the 
words “affecting the decision of the case'* 
are perfectly general and that their sense 
should not be limited by judicial decisions. 
The preponderance of authority in this 
Court, however, seems to bo in favour of 
the view that the propriety of an order 
setting aside an ex parte decree cannot be 
challenged in an appeal from such decree 


(1) (1915) 29 I. 0. 975. 

(2) (1903) 26 All. 280*1903 A.W.N. 39. 

(3) (1895) 22 Cal. 981. 

(4) (1902) 24 All. 464*1902 A.W.N. 136. 

(5) (1912) 16 1 0. 1*34 All 592. 

(6) (1903) 26 Mad. 604*18 M L.J. 808. 


as may eventually be passed in the suit. | 
If this view is correct the only remedy 
open to a litigant aggrieved by such an 
order is by way of application in revision 

However this may be, on the facts of 
the particular case before me, I am not 
disposed to interfere The power- of- attor- 
ney in favour of Rameshar which was pro- 
duced before the learned Munsif on the- 
27th February, 1915, either had retrospec- 
tive effect, or it had not. If it had, there- 
is no force in this application. If it had 
not, then the plaint itself was never pro- 
perly before the Munsif, for it was pre- 
sented through a Pleader appointed by 
this very Rameshar. The matter is one in 
which it would be well for the parties to- 
reconsider their position: but undoubtedly 
if the learned Munsif has taken cognizance 
of a plaint which had never been legally 
presented in his Court, this is a point 
which it is still bpen to the defendants- 
to raise. I decline to interfere at this- 
stage and reject the application. 

Application rejected^ 
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Richards, C. J. and Pigqott, J. 

Secretary of State — Defendant- Appel- 
lant 

v. 

Jwahir L^l —Plaintiff-Respondent. 

First Appeal No. 225 of 1912, decided 
on 16th March, 1915, from the dicision of 
the Sub- J., Shahjahanpur, dated 4th Aprih 
1912. 

Pensions A-.t [XXIII of 1S71), Ss. 4 and 6— 
Civil Court ha<i no jurisdiction to make declara- 
tion affecting Oovernment revenue, 

A Civil Court is precluded from making any 
declaration that would in any way direotly or 
indirectly affect the liability of Government to 
pay a grant of Government revenue to any 
person, [P. 292, Cs. 1 & 2.1 

Byves — for Appellant. 

B. E, O'Gonor, Benode Bihari and 
S, K, Dar — for Respondent. 

Judgment : — This appeal arises out of 
a suit in which the plaintiff claimed a de- 
olaratioh that he has “proprietary rights 
in ten hisioas of revenue-free grant in each 
of the three mahals Nur Muhammad', 
Farhat Fatima and Intizamuddin in Mouza 
Lakhimpur,” and that the name of the- 
Government may be expunged. The clainii 
does not appear to be accurately express- 
ed. What the plaintiff really claims is. 
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that in the events which have happened, 
he is now entitled to bo considered as the 
assignee of the Government revenue pay- 
able in respect of the 10 hiswas. His real 
claim is that the last assignee of this 
Government revenue was one Dalpat Eai, 
who died leaving a daughter Mt, Earn 
Piare. He claims that now ho is entitled 
as the heir of Dalpat Eai under Hindu 
Law, to have the same rights as Dalpat 
Eai enjoyed. 

The Court below granted the plaintiff a 
decree declaring that he is entitled, by 
right of succession to Dalpat Eai as the 
muafidar or assignee of the Government 
revenue, to the revenue of the 10 biswas 
share ij;i mahals. 

The Secretary of State has appealed, and 
it is contended, first, that the Court be- 
low ought not to have entertained the suit 
because the plaintiff had not obtained the 
certificate referred to in Ss. 5 and 6 of Act 
XXIII of 1871; secondly, that the decree 
of the Court below is in contravention of 
the provisions of S. 6 of the same Act; and 
thirdly, that the title which Dalpat Eai 
had, to be deemed the assignee of the 
Government revenue, came to an end with 
his lineal descendants. 

The plaintiff submits that the provisions 
of Ss. 5 and 6 do not apply; secondly, that 
if it was necessary to obtain a certificate, 
he did in fact obtain one, and thirdly, that 
the decree of the Court below does not in 
any way contravene the provisions of 
S. 6. 

It appears that sometime after the year 
1902 the plaintiff brought a suit in res- 
pect of a certain zemindari which belong- 
ed to Dalpat Eai. He succeeded then in 
establishing his title to the property he 
sued for. He did not in that suit include 
the Government revenue which he now 
claims. As a matter of fact he had al- 
ready assigned it to third parties. A vendee 
from the plaintiff also brought a suit in 
respect of some other zemindari which 
had at one time belonged to Dalpat Eai. 
In that case the Court dismissed the suit, 
on the ground that the then plaintiff had 
failed to prove that the present plaintiff 
was the reversioner to Dalpat Eai. 

Section^ 4 of Act XXIII of 1871 ‘ is as 
follows :-“Except as hereinafter provided, 
no Civil Court shall entertain any suit re- 
lating to any pension or grant of money 
or land revenue conferred or made by the 
British or any former Government, what- 
ever may have been the consideration for 


any such pension or grant, and whatever 
may have been the nature of the payment,, 
claim, or right for which such pension 
or grant may have been substituted.'* 
Section 5, “Any person having a claim- 
relating to any suctv pension or grant may 
prefer such claim... to the Collector of the 
District, or Deputy Commissioner, or 
other officer shall dispose of such claim in 
accordance with such rules as the Chief 
Eevenue Authority may, subject to thov 
general control of the Local Government^ 
from time to time prescribe in this behalf.'^ 
Section G, “A Civil Court, otherwise com- 
petent to try the same, shall take cogni- 
zance of any such claim upon receiving a 
certificate from such Collector, Deputy 
Commissioner, or other officer authorised 
in that behalf that the case may be so 
tried, but shall not make any order or 
decree in any suit whatever by which the 
liability of Government to xiay any such 
pension or grant as aforesaid is affected 
directly or indirectly.” 

The plaintiff seems to have procured a 
certificate, dated the 5th of November, 
1902, probably in connection with the 
previous suit to which we have already 
referred. This certificate will be found at 
pago 7 of the respondent’s book. The 
plaintiff contends that if the provisions of 
Act XXIII of 1871 applied to the present 
case, then the production of that certi- 
ficate is a sufficient compliance with the 
provisions of S. 6. The argument of the 
plaintiff that the provisions of S. 6 of Act 
XXIII of 1871 do not apply to his case, 
is based on the decision of their Lordships 
of the Privy Council in the case of Secre- 
tary of State for India v. /. Moment (1). 
In that case it was held that certain 
provisions in the Burma Act (IV of 1898)' 
were ultra vires in so far as it enacted 
that no Civil Court should have juris- 
diction to determine any claim to any 
right over land as against the Government. 
Their Lordships referred to the Act of 
1858 and to the Indian Councils Act of 
1861. By S. 65 of the Act of 1858 
it was provided that, “The Secretary of 
State in Council shall and may sue and 
be sued as well in India as in England by 
the name of the Secretary of State in 
Council as a body corporate ; and all 
persons and bodies politic shall and may 
have and take the same suits, remedies, 
and proceedings, legal and equitable. 


(1) (1913) 18 I. 0. 22a40 Cal. 391a40 I.A. 4^ 
(P.O.). 



1292 Allahabad Munna Lal v. Kalika Bakhsh Singh 


1915 


.against the Secretary of State in Council 
for India as they could have done against 
the said Company/’ Their Lordships 
proceed as follows : “Their Lordships are 
of opinion that the effect of S. 65 of the 
Act of 1853 was to debar the Government 
of India from passing any Act which could 
prevent a subject from suing the Secre- 
tary of State in Council in a Civil Court 
in any case in which he could have 
similarly sued the East India Company.” 
On referring to Act XXIII of 1871 it will 
be found that until the passing of that 
Act there had been a Regulation in force, 
namely, XXIV of 1793, S. 17 of which 
barred the jurisdiction of Civil Courts in 
a suit like the present. This section was 
repealed by Act XXIII of 1871. It would, 
therefore, seem that the East India Com- 
pany could not have been sued at the 
time of the transfer of its powers and 
liabilities to the Crown. The case cited, 
therefore, does not apply to the present 
^caae. If the provisions of S. 6 do apply, 
it was necessary that the plaintifl’ should 
produce the certificate specified in this 
section. It seems to us that the certificate 
which in fact was prorluced is not a com- 
pliance with the , section. In the first 
place it is dated 1902, long before the 
present claim was contemplated. It was 
a certificate that the claim of Jwahir for 
resumption of a muafi qrant might be tried 
by a Civil Court. At that time, there 
were rival claimants to the property of 
Dalpat Rai. The present suit is not a 
suit to establish the right of one of 
two rival claimants but is a suit 
against the Secretary of State in Coun- 
cil, Furthermore, it seems to us that 
we could not possibly make a decree 
declaring that the plaintiff was the 
assignee of the Government revenue with- 
out “making an order oradeoiee which 
would directly or indirectly affect the 
liability of Government to pay a grant of 
the Go\rernment revenue.” The original 
sanad is not on the record. Such evidence 
as there is shows that it was a grant 
^fiaslan bad naslan,” that is to say, “from 
generation to generation.” It is not usual 
to make a grant of Government revenue 
by way of absolute grant, and if the grant 
was only made to the original grantee and 
his lineal descendants then the plaintiff 
has no claim. Admittedly he is not a lineal 
■descendant. If on the other hand, it was a 
grant of the absolute interest, then the 
owner for the time being could do what 
be liked with the subject-matter of the 


grant. If the grant was of thia nature, 
then the plaintiff by his own admission 
has alienated the revenue to third parties 
in which case he has no title The plain- 
tiff asks that in any event we should give 
him a declaration that he is the nearest 
reversioner to Dalpat Rai. The Court 
below has found that he is the nearest 
reversioner. As already pointed out, in one 
previous suit he satisfied the Court that he 
was the nearest reversioner. On the other 
hand, a vendee from him failed to prove 
in another Court that the plaintiff was 
the nearest reversioner of Dalpat Rai. The 
plaintiff says that a declaration of this 
kind may help him to come to a settlement 
wdth the Government. Wo do not feel 
called upon to decide the question/ but at 
the same time we do not express any dis- 
agreement with the finding of the Court 
below. In our opinion we are precluded 
from making any declaration that would 
in any way directly or indirectly affect 
the liability of Government to pay this re- 
venue to tho plaintiff. We, therefore, think 
upon all these grounds that the plaintiff’s 
suit was misconceived and ought to have 
been dismissed. 

We accordingly allow the appeal, set 
aside the decree of the Court below and 
dismiss the plaintiff’s claim with costs in 
all Courts. Costs in this Court will include 
fees on tho higher scale. 

Appeal allowed, 
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Richards, C. J. and Tudball, J. 

Munna Lal — Defendant- Appellant 

' V. 

Kalika Bakhsh —(Plaintiff) and 

others (Defendants) — Respondents. 

Second Appeal No. 1009 of 1913, decid- 
ed on 20th May, 1915, from a decision of 
the Sessions and Sub-J., Jaunpur, dated 
28th May, 1913. 

Pre emption — Wajib-ul arz — Ek-jaddi co- 
sharer held to have preferential right* 

Where a wajih-ul-arz provided: “The right 
of purchase at the price, which a stranger majr 
give, shall be prior in favour of the ek-jaddi 
oo-tjharer, after that with the co sharers in the 
mahal, after they refuse, the property may be 
sold to a straDger ’* : 

Held, that the ek jaddi oo-sbarer had a pre- 
ferential claim over a oo-sharei in the mahaU 
(6 I.O. 920^ Be/*)* [F. 293, C. 1.] 

Ookul Prasad — for Appellanjb. 

Earibans Sahai — for Respondents. 
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Judgment : — This appeal arises out of 
a suit for pre-emption. The plaintiff has 
been found to be an ek-jaddi co-sharer 
with the vendor. We raay assume, 
(although it was not admitted in the 
Court below) that the defendant-vendee is 
a CO- sharer in the mahal but not ek-jaddu 
The defendant pleaded, amongst other 
pleas, that the right of pro-oraption only 
arose in the caso of a sale to a stranger 
and that in any event the sale had taken 
place after the plaintiff had refused to 
purchase. The Court below has decided 
against the defendant, hence the present 
appeal. 

In the entry in the wajih-ul-arz a 
number of words are left to he understood. 
The meHning, however, seems to be pretty 
clear. It may be literally trcanslated as 
follows • — 

“ The right of purchase at the price 
which a stranger raay give shall bo prior 
(in favour of) the eh jaddi co-sharer, after 
that with the co sharers in the mahal, 
after they refuse the property may be 
sold to a stranger.” The only reason for 
holding that this limits the right of pre- 
emption to a case where the property is 
sold to a stranger, is the introduction of 
the words “at the price which the stranger 
may give.” The clause appears to us to 
be very similar to the clause in the zoajzh^ 
ul-arz referred tohn the case of Gurdial v. 
Mathura Singh ( 1 ). In that caso the 
wajib-nUarz extract was translated as 
follows . — 

If any co- sharer should wish to sell 
or mortgage his property, then first ho 
shall transfer it to a co-sharer in the patti 
and after that to other pattidars of the 
mahal and after that to the owners of the 
other mahals and in case of their refusal, 
he is at liberty to transfer it to an outsider 
at the same price as a stranger would be 
willing to give.” In this caso it was held 
that the words “at the price a stranger 
would be willing to give” were introduced 
for the purpose of regulating the price. 
It seems to us that where the custom, 
(as proved by the record in the zraj'/b uU 
arz) is that the co-sharer desirous of 
selling his property must first offer it to 
his co-sharor in the path and after him 
to other co- sharers and that if they refuse 
he can sell to a stranger, it can hardly be 
said that a co-sharer who has sold to a 
stranger after he has offered to sell to the 
persons entitled one after the other 


according to the priority of their right, 
has violated the custom merely because 
he has not concluded his bargain with the 
stranger before he made the offer. Of 
course the offer must be a bona fide offer 
and if the persons having a right of pre- 
emption wanted to know the price or 
any other particular, they would bo 
entitled to be informed We need hardly 
say that the vendor would not be entitled 
to sell the property for a less price than 
the price he raentionod to the pre- 
emptors. 

It is contended on behalf of the d0f(3nd- 
ant that in the present case the vendor 
offered the property fco the plaintiff before 
the sale- deed was executed and that the 
plaintiff refused to purchase. It is 
contended that the Court below in finding 
this issue against him had in ifes mind 
that it was necessary that the whole 
contract should have been communicated 
to the plaintiff, and that his (the plain- 
tiff’s) refusal to purchase was of no conse- 
quence until the entire contract was so 
communicated This no doubt might have 
boon the view taken by the Court below. 
We have, therefore looked at the evidence 
of the witnesses on this part of the case. 
The vendee said that when he had 
arranged to buy, he told the vendor to 
call the other co- sharers including the 
plaintiff, tliat they were called and that 
he asked them if there would be any 
dispute about the property, that they 
said, “no”, thatlhe might have that sale- 
deed executed. Another witness stated 
that he and some of the other co- sharers 
happened to be passing by the place 
whore the vendee spread his bricks, that 
they went over when the vendee called 
them and they were informed about the 
sale and that they said they did not want 
to purchase. It is quito clear that the 
Court below disbelieved this evidence and 
did not decide the issue merely on the 
ground that the price had not been fixed. 
The two witnesses, it is to be observed, 
do not tell quite the same story. We 
must consider the finding of the Court 
below to be a finding of fact that the 
plaintiff did not refuse to purchase the 
property. In this view the appeal fails 
and is dismissed with costs. 

Ax)peal dismissed^ 


(1) (1910) 6 I. <3. £20. 
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Bichards, C. J. and Tudball J. 

Mst. Nathu and others — Dafendaats- 
Appellants 

V. 

Shadi — Plaintiff-Respondent. 

Second Appeal No. 338 of 1914, decided 
-on 25th May, 1915, from the decision of 
the Dist. J., Saharanpur, dated 13th 
January, 1914. 

(a) Mahomedan Law-’Pre emplion — Second 
demand not necessary if witnesses and vendee 
present at first demand. 

Where at the time when the sale oame to the 
knowledge of the pre-emptor, the vendee as well 
as the witnesses were present, and the pre- 
emptor at onoe claimed his right of pre-emption 
invoking the witnesses : 

^Held, that it was not necessary under Muham- 
madan Law for the pre-emptor to make the 
second demand. (10 Cal. 1003, Eef.). 

[P. 294, Cs. 1 & 2.] 

(b) Mahomedan Law — Pre emption — Right 
arises even in transfer in lieu of dower debt. 

A right of pre-emption arises under the 
Muhammadan Law even where property is 
transferred by a husband to his wife in oonsi* 
deration of dower-debt. (5 All. 65, Foil,). 

[P. 294, 0. 2.] 

Sulaiman-^ior Appellants. 

Durga Charan Ba/ieryt-for Respondent. 

Judgment : — This is a defendant’s ap- 
peal arising out of a suit for pre-emption. 
The pre-emptor’s claim was based on 
Muhammadan Law. Both the Courts 
below have decreed the claim and the 
defendant- vendee comes here in second 
appeal. The vendor is the husband of 
the vendee and the property was sold to 
the lady in lieu of her dower-debt. The 
plea taken before us is that the prelimi- 
nary demands were not properly satisfied 
and, therefore, the suit ought to have been 
dismissed. The facts are that at the time 
when the sale came to the knowledge of 
the plaintiff-pre-emptor, the vendee was 
present and witnesses also were present. 
The plaintiff at once claimed his right of 
pre-emption invoking the witnesses. It 
is urged that the two demands ought to 
have been made separately, one imraedi- 
itely after the other, that practically only 
3 ne demand was made and that does not 
satisfy the requirements of Muhammadan 
Law. The authorities are against the ap- 
pellant ; as Mr. Justice Ameer Ali in his 
book points out, if at the time of the talah^ 
\-mutvasibat the pre-emptor had an oppor- 
tunity of invoking witnesses in .the pre- 
sence of the seller or the purchaser, or on the 


premises to attest the immediate, demand, 
it would suffice for both the demands and 
there would be uo necessity for the second. 
The reason of this is obvious. A pre- 
emptor under the Muhammadan Law 
directly he hears of the sale has to at once 
make a demand wherever he may be, 
whether the purchaser or the seller are 
or are not present, whether witnesses are 
or are not present, but it is necessary for 
him to convey knowledge of his demand 
to the vendee or the vendor and to call 
attention to the fact that he did make his 
first demand and to invoke his witnesses 
to that effect. Where all the parties are 
present and the witnesses are present, it 
is sufficient for him to make his claim and 
call the attention of the witnesses to the 
fact that he is doing so and that he insists 
uponhis right. [See the remarks in Nundo 
Pershad Thakur v. Gopal Thakur (1).] 

The next contention is that no right of 
pre-emption can arise where property is 
transferred by a husband to his wife in 
lieu of the dower-debt. This contention 
is based upon a passage to be found in 
Mr. Araeer Ali’s book, page 713, Volume I 
(4th Edition). No other authority has 
been cited. On the other hand, there is a 
decision of this Court in Fida Alt v. 
Muzaffar Ah (2), which is based upon a 
much older decision of the Sidr Dewani 
Adalat of 1864. Mr. Ameer Ali challenges 
this decision, saying that it appears to 
proceed on a wrong interpretation of the 
law, but he does not point out the error or 
consider the question any further. Wa 
think that we should follow the .ruling of 
this Court and we, therefore, hold that 
under the circumstances of the present 
case the right of pre-emptiom did arise. 

The result is that the appeal fails and 
is dismissed with costs, including fees on 
the higher scale. 

Appeal dismissed. 


(1) (1884) 10 Cal. 1008. 

(2) (1883) 6 AIL 65«1832 A.W.N. 176. 
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Chamier, J. 

Jwala Prasad Bai and another — Plain- 
tiffs-Appellants 

V, 

Bam Samp Bai and others — Defen- 
dants* Respondents. 

Second Appeal No. 1168 of 1914, decided 
on 29th June, 1915, from the decision of 
the Sub-J., Ghazipnr, dated 19th June, 
1914. 

Occupancy holding’—Mortgage of occupancy 
and fixed rate holding together vitiates the whole 
transaction — Contract Act (IX of 1872) ^ S. 24. 

Wher#an oooupanoy holding and a fixed-rate 
holding are mortgaged together for a lump sum, 
and the oontraot ie one and indivisible the 
whole transaction is void. [P. 295, 0. 2 ] 

Bajpai — for Appellants. 

M. L. Agarivala — for Respondents. 

Judgment: — f^usammat Jhiria, repre- 
•sented in this suit by her heir Deoki, 
who was at first plaintiff No, 1 but sub- 
sequently became defendant No. 13, mort- 
gaged five plots of land to Sukhdeo Rai in 
July 1877. Shortly before this suit was 
brought Deoki transferred to Jwala Prasad 
and Siri Kishun, the present appellants, 
9 or 10 plots which are said to include 
the five plots covered by the mortgage. 
The appellants on the strength of the sale- 
deed sued the representatives of the origi- 
nal mortgagee for redemption of the five 
plots mortgaged. The Munsif decreed the 
-claim, but his decision was reversed by the 
Subordinate Judge who held that as the 
deed of sale in favour of the present appel- 
lants included plots which were part of 
an occupancy holding and therefore, not 
legally transferable, the deed of sale was 
void and conferred no title upon the appel- 
lants. There is no definite finding and 
Counsel in this Court are not agreed as to 
which of the plots are part of the occupan- 
cy holding and which are part ot a fixed- 
rate holding. Counsel for the respondents 
maintains that all five plots mortgaged 
were held by the mortgagor as an occu- 
pancy tenant The learned Vakil for the 
appellants maintains that Nos. 167 and 
169/1 mentioned in the sale- deed corres- 
pond with No. 129 mentioned in the 
mortgage. If Counsel for the respondents 
is right, there can be no doubt whatever 
trhat this appeal should be dismissed for 
^the appellants as transferees of an occu- 


pancy holding have clearly no right to 
maintain this suit. I will assume, how- 
ever, that one of the plots covered by the 
mortgage (No. 129) was part of a fixed- 
rate holding and that the transfer to the 
appellants covered an occupancy holding 
and also part of a fixed-rate holding. It 
is contended that the transfer was valid as 
regards plot No. 129 and conferred upon 
the appellants at least a right to redeem 
that plot. The respondents, on the other 
hand, objected to the redemption of one 
plot only. It appears to me that the 
Subordinate Judge was right in dismissing 
this suit. Regarded in the light most 
favourable to the appellants, the transfer 
was a transfer of parts of an occupancy 
and of fixed-rate holding for a lump sum. 
The contract was one and indivisible, and 
it seems to mo that as the transfer of an 
occupancy holding is void the whole trans- 
fer failed. But apart from that, it appears 
to me that the appellants are not entitled 
to pick out one of the plots in possession 
of the respondents and redeem that leaving 
them with the other plots. The appeal is 
dismissed with costs, including fees on 
the higher scale. 

Appeal dismissed, 

A. I. R. 1915 Allahabad 295 (2) 

Tudball, j. 

Banarsi Das and Co , — Defendants- 
Appollants- Applicants. 

V. 

Lulla Mai — Plaintiff - Respondent - 

Opposite Party. 

Civil Ravn. Petn. No. 50 of 1915, 
decided on 8th July, 1915, from the order 
of the Sm. C. Court J., Agra, dated 7th 
December, 1914, 

(a) Eoidence Act (I of 1872), 8. 92--Termi in- 
consistent to written contract cannot he proved. 

It is not open to a party to a written oontraot 
to prove a oontraot the terms of which are 
clearly inoousistent with the terms of the 
written oontraot. [P. 926, 0. 2.] 

(b) Contract Act (IX of 1872), 8s. 73 and 75 — 
Actual damage must be proved. 

Sections 73 and 75 of the Contract Act make 
it compulsory on the plaintill to show that he 
has suffered and the extent to which he has 
suffered, before a Court oau award him damages 
for a breach of oontraot. (iO Bom. L. R, 1113 
Eef. to), [P. 297, 0. 1.1 

S. K, Dar — for Applicants. 

Narain Prasad — for Opposite Party* 
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Judgment This is an application for 
revision arising out of a suit brought in 
the Court of Small Causes at Agra to 
recover the sum of Rs. 150 as damages for 
breach of contract. The plaintiff’s case 
pub briefiv was, that the appellants had 
agreed to deliver to him certain goods at 
certain price in a certain month at Agra, 
that they had failed to fiulfil their con- 
tract, that they had subsequently tendered 
the goods after considerable delay, and 
that these goods were not up to sample, 
and ho, therefore, by reason of a breach of 
contract had suffered damage to the extent 
of Rs. 150. Many pleas were taken in de- 
fence. One raised the question of iurisdic- 
tion, namely, that the suit was not 
cognisable in the Court at Agra ; another 
was that under the terms of the agreement 
made between the parties, the dispute had 
to be settled by arbitration and, therefore, 
the ]urisdicbion of the Court had been 
ousted *, the third was that the plaintiff 
had suffered no damages. There were 
many other pleas which it is unnecessary 
to mentioii. The Court held that it had 
jurisdiction, that both parties had thrown 
on one side the agreement to settle their 
disputes by arbitration and, therefore, 
that agreement was no longer binding. In 
regard to damages it held that though the 
plaintiff had failed to prove what damage 
he had suffered, still he was ^entitled, to 
some damage and awarded “ nominal ” 
damages. The defendants have come here 
in revision and most of the legal points 
have been again pressed before me. 

In so far as the question of arbitration 
was concerned, it seems to me that the 
Court below was quite right for it is clear 
that both parties had thrown over so 
much of their agreement as related to 
arbitration. Neither side had attem]itod 
to enforce that clause and both sides, as a 
matter of fact, had gone into Court to en- 
force their rights. The question of jurisdic- 
tion depends entirely upon the contract 
which was made between the parties. The 
defendants were agents of an English firm. 
That English firm manufactured cloth in 
England, and sold its goods on certain 
terms which are embodied in a document 
which has been described in this suit as 
an “ indent ” and which has been signed 
by the plaintiff in the present suit. 
According to the terms of that document 
the goods were to be delivered in Bombay, 
and the payment was to be made by the 
plaintiff at Delhi. The Court below came 
to the conolusion that because ’the condi- 


tions in question were all set out in- 
English, and the plaintiff did nob know 
that language, therefore, it must be pre- 
sumed that they did not understand what 
they were signing. Furtlier, it has coma 
to the conolusion that the plaintiff 
received an assurance that the goods 
would actually be delivered to him at 
Agra on payment by him of the value Into 
the Bank at Agra, and that this assurance 
was made at the time that the defendant 
invited the plaintiff to purchase the goods. 
It would be somewhat difficult, I must 
admit, to accept the inference drawn by 
the Court below that as the conditions of 
the document were in English, therefore, 
the plaintiff did nob understand it. As a 
matter of fact such documents ar^ very 
common indeed in this country, and those 
persons who habitually deal in cotton goods 
as a rule fully ‘understand all that is set 
out therein. The document clearly and 
distinctly sets forth that the goods shall 
be shipped to Bombay and the meaning 
clearly is that the purchaser must make 
his own arrangements to taka delivery 
from Bombay and convey to his own shop. 
Bastly, the lower Court has held that the 
contract was not completed on the 16th of 
December 1912, that on that date the 
plaintiff signed the document which con- 
stituted an offer to purchase on these 
terras, that the offer was communicated to 
the firm in England, accepted by it, and 
then the acceptance of the offer was sent by 
the defendants from Delhi by post to the 
plaintiff at Agra. The contract, therefore, 
was completed at Delhi and the verbal 
assurance of a dalal, on the 16th of Decem- 
ber, 1912, could form no part of the con- 
tract. It may be that a firm, like that of 
the defendants, does, as a matter of fact, 
assist purchasers in getting their goods 
cleared at Bombay and conveyed to their 
place of business, although it is no part of 
the contract entered into between the par- 
ties. On the lower Court’s own finding the 
plaintiff purchased on the conditions en- 
tered in the document, and the offer to 
purchase on these conditions was subse- 
quently accepted. It is not open, in my 
opinion, to the plaintiff to prove a con- 
tract the terms of which are clearly 
inconsistent with the terms of the written 
contract. Therefore, in my opinion, no 
portion of the cause of action arose at 
Agra and the Court at Agra had no juris- 
diction to entertain the suit. The con- 
tract was not made at Agra ; no portion o£ 
it Jiad to be carried out in Agra ; delivery 
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vfas to be at Bombay and payment was 
to be made at Delhi. It, therefore, seems 
to me that the decision of the Court below 
cannot be allowed to stand. But there is 
another point which clearly affects the 
plaintiff’s case. The lower Court in its 
judgment was clearly of opinion that the 
plaintiff had failed to prove what damage 
he had suffered. It was clearly of opinion 
that the plaintiff refused to take delivery 
of the goods because, as a matter of fact, 
the price had considerably fallen and it 
was to his advantage to refuse to take 
delivery. Section 73 of the Contract Act 
clearly lays down that when a contract 
has been broken, the party who suffers by 
such breach is entitled to receive from the 
party who has broken the contract com- 
pensation for any loss or damage caused 
to him thereby, ff S. 73 applies and not 
S. 75, as has been m^ged on behalf of the 
defendants, even then it was for the plain- 
tiff to show that he had suffered from the 
breach of contract and the extent of his 
suffering. The finding of the Court below 
is that the plaintiff had actually gained 
instead of suffered, and it has awarded to 
the plaintiff not the damage which was 
caused to him by the breach of contract, 
but what it was pleased to call nominal 
damages to the extent of Bs. 75. If S. 75 
applied to the present case (and I would 
note that the plaintiff' had stated that he 
did rescind the contract) it is clear that 
the person who rescinds a contract is 
entitled to compensation for the damage 
which he has actually sustained through 
the non-fulfilment of the contract. What- 
ever the English Law on the subject may 
be it is quite clear, in my opinion, that 
Ss. 73 and 75 make it compulsory on the 
plaintiff to show that ho has suffered and 
the extent to wiiich lie has suffered, before 
the Court can award him damages for the 
broach of contract. The point was con- 
sidered in P. R. d Go v. Bhagiuandas 
Cliaturhliuj (1), Mr. Justice Knight 
who decided that case rental kod as fol- 
lows : — 

Studied in the light of this illustra- 
tion, 1 am convinced that the Indian Act 
does not sanction or permit an action for 
breach of contract of sale save where 
specific damage is proved to have resulted 
from that breach, Section 73 not only 
confines the right of relief to the party who 
suffers, but provides how his loss is to bo 
measured, what it is to include and what 


(1) (1908) 10 Bom. L. R. 1113. 
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to exclude and what circumstances the 
Court must take into account in estimate 
ing the loss. For the party who does nofe- 
prove that he has suffered it provides no 
relief whatever.” In my opinion on both 
these points, the plaintiff’s case ought to 
have failed and should have been dismiss- 
ed. I allow the application. I set aside 
the^ decree of the Court below and the 
plaintiff’s suit will stand dismissed with 
costs in both Courts, 

Decree set aside. 
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PlGGOTT, J. 

Mt, Kazmi Jan — Plaintiff-Appellant 

V. 

Shih G haran — Defendant-Bes pondent. 

Second Appeal No. 1057 of 1914, decid- 
ed on 14th June, 1915, from the decision 
of the Addl. J., Moradabad, dated 21st 
April, 1913. 

Miihomedan Law -^Dehts— Creditor of deceased 
cannot follow estate in hands of bona fide 
transferee from heir, 

A oroditor of a deceased Muhammadan cannot 
follow his estate into tho hands of a bona fide 
purchaser for value to whom it has been alienat- 
ed by an heir-at-law, whether the alienation 
had been by an absolute sale or by a mortgage. 

[P. 298, 0. 2 ] 

One A mortgaged a house to the predeoeasors- 
in-titlo of the plaintifi. On A's death, his 
widow, J, mortgaged the same house to the 
defendant. The plaintlfi brought a suit on his 
mortgage impleading the present defendant as a 
subsequent mortgagee, but he got only a simple 
money-deoreo in execution of which he put the 
house to sale and purchased it on 23rd June, 
1913. In the meantime the defendant had 
brought a suit upon his mortgage and obtained 
a decree for sale of tho house on the 24th Sep- 
tember, 1912. Tho plaintiff then brought the 
present suit for a declaration that the house 
was not saleable in execution of the defendant’s 
decree 

Held, that tho plaintiff, by hla auotion-pur- 
ohase, acquired no title to tho house which 
could override the rights of the defendant 
under his mortgage or under his decree. (26 All. 
28, Ref.) [p. 298, 0. 2.] 

Muhammad Ishaq Khan—ior Appel- 
lant. 

Mohan Dal Sa?idal — foi* Respondent. 

Judgment : — It appears that one 
Imdad Ali mortgaged, in the year 1897, 
a house to a person whoso heirs subse- 
quently transferred their rights under the 
mortgage to the present plaintiff- appellant. 
Imdad Ali died and his widow, Mt, 
Iradatunnissa, in tho year 1907, mortgaged 
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the same house to the present defendant- 
respondent. The plaintiff brought a suit 
upon his mortgage impleading the present 
defendant as a subsequent mortgagee ^ of 
the property in suit. For reasons which 
have not been made apparent, the Court 
gave the plaintiff a simple money-decree 
enforceable against the assets of Imdad 
Ali in the hands of any of the defendants. 
In execution of this decree the plaintiff 
attached the house in question, brought 
it to sale, and purchased it himself obtain- 
ing possession on June the 23rd, 1913. In 
the meantime the defendant had brought 
a suit upon his mortgage against 
Mt. Iradatunnissa, and on the 24th of 
September, 1912 had obtained a decree for 
sale of a fractional share in the said house 
representing the share which came 
to Mt. Iradatunnissa by inheritance. 
The present suit was one for a declaration 
that the house in question is not liable to 
sale in execution of the defendant’s decree. 
The suit was decreed by the Court of first 
instance; but on appeal the learned Dis- 
trict Judge came to the conclusion that 
the suit for a declaration was not main- 
tainable and he dismissed it accordingly. 
Acting, however, on some admission made 
before him by the defendant he has given 
the plaintiff a simple money-decree for 
Rs. 60, which appears to be the amount 
of his decree without interest. The plain- 
tiff appeals to this Court contending, in 
the fi^st place, that the suit for a declara- 
tion should have been decreed apd secondly, 
that if any money-decree was passed it 
should have included interest up to-date. 
In so far as any argument has been ad- 
dressed to me in support of the appeal 
based upon the fact that the defendant 
was a party to the plaintiff’s suit upon his 
mortgage, I find no force in the contention. 
The suit as brought upon the mortgage 
of 1897 was dismissed. Whatever defence 
was set up in that case by the defendant 
Shib Charan it must have completely 
succeeded, for he was in no way affected 
by the decree actually passed. Even if 
by some oversight the simple money-decree 
was left to stand as a joint decree against 
all the defendants, the fact that it is re- 
coverable only out of the assets of Imdad 
Ali in the hands of such defendants would 
in itself free Shib Charan from all liability 
thereunder. The real contention pressed 
on behalf of the appellant is that the 
debt due to the plaintiff as a creditor of 
Imdad Ali must have priority over the 
debt due to the defendant Sahib Charan 


as a creditor of one of Imdad Ali*^ heirs. 
In support of this contention I have been 
referred to certain general principles laid 
down in Wilson’s Digest of Muhammadan 
Law and also to the case of Bhola Nath v. 
Maqhul-un nissa (1), The whole trend of 
the argument for the appellant overlooks 
the fact that Shib Charan’s position is not 
merely that of a creditor of Mt Iradat-un- 
nissa, but of a transferee of a portion of 
Imdad Ali’s estate from one of bis heirs. 
The general principle that a creditor of a 
deceased Muhammadan cannot follow his 
estate into the hands of a bona fide pur- 
chaser for value to whom it has been 
alienated by an heir-at-law, whether the 
alienation had been by an absolute sale or 
by a mortgage, was re-affirmed by the 
learned Judges of this Court who decided 
the case of Bhola Nath Maqhul-un-nissa 
(1) {Vide page 32 of the report). It is also 
laid down clearly in those passages of 
Mr. Saiyed Ameer Ali’s book on Muham- 
madan Law which are referred to in the 
judgment of the lower Appellate Court. In 
my opinion the plaintiff by his auction- 
purchase acquired no title to the house in 
question which could override the rights 
of the defendant Sahib Charan under his 
mortgage of 1907 or under his decree of 
1912. The house in question or rather 
Mt. Iradat-un-nissa’s share in the same is 
liable to sale under the defendant’s decree 
and no declaration to the contrary can be 
made. The plaintiff has obtained a money- 
decree in his favour which could not, in my 
opinion, have been passed except on the 
admission of the defendant. I presume it 
to have been validly passed, as it is not 
challenged by way of appeal or cross- ob- 
jections on the part of the defendant but 
I certainly cannot add to it by allowing 
interest as contended for in the last plea in 
this memorandum of appeal. The result 
is that I dismiss this appeal with costs, 
including fees on the higher scale. 

Appeal dismissed. 


(1; (1904) 26 All. 28*1903 A.W.N. 184. 
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PiGGOTT, J. 

Mt. Bam Piari — Defendant-Appellant 

V. 

Baghunath Singh and others — Plaintiffs- 
Defendants- Respondents . 

Second Appeal No. 723 of 1914, decided 
on 1st June, 1915, from the decision of the 
Dist. J., Farrukhabad, dated 14th Febru- 
ary, 1914. 

Tfansfer^of\Pro:perty Act (IV of 1882), Sa. 60, 67, 
74 and 91 --Subsequent mortgagees though holding 
rights under a prior mortgage by redemption can- 
not he forced to set up their rights and are en- 
titled to redeem puisne mortgage— Puisne mort- 
gagee having purchased equity of redemption in 
auction-sale was held entitled to redeem plaintiff s 
■subsequent mortgagees. 

One K S was the owner of a certain zemindari. 
One of the four sons of K S mortgaged a one. 
fourth share to the father of E, the defendant, 
on the 7th of December, 1877. On July 27th, 
1877, the whole property was iisufruotuarlly 
mortgaged by the four sons to Z. The entire 
consideration of Z's mortgage went towards 
satisfying a decree for sale obtained on a pre- 
vious mortgage of 1872. ^ The plalntififs, having 
acquired certain shares in the equity of redemp- 
tion from some of the descendants of 7C S, re- 
deemed the entire mortgage from Z. E brought 
a suit on her father’s mortgage and she implead- 
ed only the sou of her mortgagor and also Z, 
but not the present plaintiffs. She obtained a 
'decree for sale of the one-fourth share and pur- 
chased it herself. The plaintiffs then brought 
the present suit for redemption of the mortgage 
of December 7th, 1877 : 

lleld, that the plaintiffs were entitled to re- 
deem the mortgage of the 7th of December, 1877 
and that whatever rights Z or the plaintiffs, as 
her successors in-interest, might hold in respect 
at the mortgage of 1872, these were not rights 
which the plaintiffs could be compelled to set 
up or to exercise against their will and that the 
possible existence of such rights did not affect 
the position of the plaintiffs as mortgagees sub- 
sequent to the defendant. 

LP, 299, 0. 2 and P. 300, 0. 1.] 

Held, further, that P as auetion-purchaser of 
the equity of redemption, had a right of redemp- 
tion. 28 Bom. 163, Pef. [P. 300, 0. 1.] 

Tej Bahadur Sapru — for Appellant* 

Sowhny — for Respondents. 

Judgment : — The somewhat compli- 
cated facts out of which this second appeal 
arises are fully given in the judgment of 
the lower Appellate Court. The essential 
point in issue admits of being briefly 
stated. There was a certain zamindari 
property belonging to a family descended 
from one Khuwat Singh. A one-fourth 
share in this zamindari property was mort- 
gaged by one of the four sons of the said 
Khuwat Singh to the father of Mt. Ram- 
piyari, the present defendant-appellant. 
The date of this mortgage was December 


7th, 1877. On July, 27th, 1887, the whole 
of the property in question was mortgag^ 
by the four sons of Khuwat Singh, with 
possession, to one Mt, Zaibunnissa. The 
plaintiffs in the present suit acquired 
certain share in the equity of redemption 
from some of the descendants of Khuwat? 
Singh and on the strength of this acquisi- 
tion have redeemed the entire mortgage in 
favour of Mt. Zaibunniissa, and have 
apparently obtained possession. Subse- 
quently Mt. Rampiyari brought a suit 
on her father’s mortgage of Decem- 
ber 7th, 1877, in which she impleaded 
only the son of her mortgagor, and also 
Mt. Zaibunnissa, who had at the time 
no interest in the property in ques- 
tion, as her mortgage had been paid off. 
She did not implead the present plaintiffs# 
She got a decree for sale in respect of 
the one- fourth share covered by her mort- 
gage, brought that share to sale and pur- 
chased it herself. Whether she has or 
has not succeeded in obtaining effective 
possession of this one-fourth share aS 
against the plaintiff is not clear from the 
pleadings on the evidence in the case. The 
present suit is by the plaintiffs for re- 
demption of the mortgage of December 7th, 
1877, in favour of Mt, Bampiyari’s father. 
The suit was dismissed by the Courfe 
of first instance, but has been decreed 
on appeal. In both the Courts below 
the only point actually decided was a very 
narrow one. It appears that the entire 
consideration of Mt. Ziibunniaa’s mort- 
gage of July 27th, 1887, went towards 
satisfying a decree for sale which had 
been obtained on a previous mortgage, 
affecting the entire property of Khuwat 
Singh, executed on April 16th, 1872. Mt, 
Rampiyari contends that the plaintiffs 
have succeeded to the rights of Mt. Zai- 
bunnissa in respect of her mortgage of 
July IGbh, 1872. The argument is that 
Mt. Zaibunnisa could have held up this 
prior mortgage as a shield in any suit 
brought against her in respect of her 
mortgage of July 27th, 1887, that she 
was, therefore, in effect a prior mortgagee 
as compared with the father of Mt. Ram- 
piyari and not a subsequent mortgagee. I 
agree with the learned District Judge 
that, whatever rights Mt. Zaibunnissa, or 
the plaintiffs as her successors-in-interest, 
might hold in respect of the mortgage of 
July i6th, 1872, these were not rights 
which the plaintiffs could be compelled to 
set up or to exercise against their Will. 
The possible existence of such rights does 
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not, therefore, afifect the position of these 
plaintiffs as mortgagees subsequent to the 
defendant-appellant. Had they b’een im- 
pleaded in the suit brought by the latter 
on her father’s mortgage, they would not 
have been bound to set up any claim in 
respect of the mortgage of J uly 16bh, 1872, 
and they might have been content to exer- 
cise the right of redemption which they 
possess as subsequent mortgagees under 
the deed of July 27th, 1887. They were 
deprived of this option by not being im- 
pleaded as defendants in the suit for sale 
brought by Mt. Rampiyari. I hold, there- 
fore, that these plaintiffs possess an exist- 
ing right of redemption in respect of the 
mortgage of December 7th, 1877, which 
they are entitled to exorcise, as they claim 
to do, in the present suit. 

The memorandum of appeal to this 
Court raises a further point, about which 
I feel considerable difficulty- Mt. Ram- 
piyari’s present position is not merely that 
of a mortgagee under the deed of December 
7th, 1877, but she is also the purchaser of 
the equity of redemption in respect of the 
share affected by that mortgage. The 
transfer of the equity of redemption by 
the auction-sale under which Rampiyari 
purchased was effected behind the backs 
of the present plaintiffs, and could not 
deprive them of the right of redemption 
which they possess as subsequent mort- 
gagees. It was, however, an effective 
transfer qua the rights of the mortgagor, 
just as much as if the mortgagor had sold 
his equity of redemption to the prior mort- 
gagee by a private sale behind the back of 
the subsequent mortgagees I have no 
doubt, therefore, that the defendant-appel- 
lant, Mt. Rampiyari, has aright of I'odemp- 
tion as ^against the plaintiffs respondents. 
In Hassanhhai v. Umaji (1), in a case 
strongly analogous to the present one, the 
High Court in second appeal passed a de- 
cree which had the effect of giving the prior 
mortgagee, who had acquired the equity of 
redemption, a first option of redeeming 
the subsequent mortgages, even while 
asserting the right of the subsequent 
mortgagees to redeem the prior mortgage, 
if the holder of the equity of redemption 
failed to redeem them. The difficulty 
I feel about passing a similar decree 
in the present case is in the main a prac- 
tical one, arising out of the state of the 
pleadings and the evidence. It is true 
that, in the fourth and fifth paragraphs of 


(1) (1904) 28 Bom. 163*6 Bom. L. R. 892. 


her written statement, ML* Ram- 
piyari did plead her rights as a purchaser 
of the equity of redemption. She went on- 
to assert that the present suit had only 
been brought in order to anticipate a suit 
for redemption which she herself was 
about to institute against the present 
plaintiffs. She did not, however, proceed 
to claim any sort of alternative relief on 
the strength of those pleadings, apart from 
the dismissal of the plaintiffs’ suit 
altogether. Something must have been 
said about the point in argument in tha 
Court of first instance, for the learned 
Munsif fixed an issue in the following 
terms : “ Can the plaintiffs or the defen- 
dant No. 1 get any relief in this case ? 
No evidence was led by either paVty to 
show the amount that would be due to the 
plaintiffs for the redemption of Mt. 
Zaibunnissa’a mortgage. beyond^ the 
fact that the sum actually paid to 
Mt. Zaibunnissa by the plaintiffs- 
respondents was Rs. 1,000. Whether there 
were any costs of redemption which the 
plaintiffs would be entitled to add to this 
amount is not apparent from the record. 
Moreover, no question was raised in the 
Courts below, or has been gone into, as to 
whether the integrity of the mortgage in 
favour of Mt. Zaibunnissa has been 
so broken up as to entitle Mt. 
Rampiyari to redeem a one-fourth share 
of the property affected by that mortgage 
on payment of one-fourth of the mortgage- 
debt. Some argument has been addressed 
to me on the questions of law involved ; 
but I doubt whether the materials on the 
record are sufficient to enable me to decide 
them. A question of limitation might 
perhaps arise, in view of the fact that the 
plaintiffs paid off the whole of Mt. 
Zaibunissa’s mortgage at a time 
when they only held a fractional share in 
the equity of reilemption, and they would 
consequently become the holders of a 
charge in respect of the shares in the equity 
of redemption which do not belong to 
them, including, of course, the share of 
the mortgagor whose rights have been 
acquired by Mt Rampiyari. Under all 
the circumstances, I do not think that 
the right of Mt. Rampiyari, as owner 
of the equity of redemption, to redeem 
from the plaintiffs-respondents, either 
the whole of the property covered by 
the mortgage of July 27th, 1887, or 
one-fourth share in the same on payment 
of a proportionate fraction of the consider- 
ation, can properly or conveniently be* 
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-determined in the present suit. I, there- 
fore, content myself, with dismissing the 
appeal and 1 do so accordingly with costs, 
including fees on the higher scale. 

Appeal dismissed. 

A. I. R. 1915 Allahabad 301 

EiCHARDS, C. J. AND BANERTI,iJ. 

Chummun Prasad Choube and another 
— Plaintiffs- Appellants 

V. 

Pranpat Choube and others — Defen- 
dants-Eespondents. 

First Appeals Nos. 377 and 407 of 1913, 
decidefl on 24th March, 1915, from the 
decision of the Sub-J., Gorakhpur, dated 
10th May, 1913. 

Hindu Law -—Partition — Grand-mother entitled 
to share in partition between son and qrandsons 
under Mitakshara. 

At a partition between a father and hla sons, 
the grandmother is not entitled to a share 
under the Mitakshara Law. (16 I. 0. 88, Ref,) 

[P. 303, G. 1.] 

Tej Bahadur Sapru and Istoar Saran — 
for Appellants. 

Wallach and Jang Bahadur— iov Ees- 
pondents. 

Facts :-*“Th 0 following geneological 
table shows the relationship of the 
parties : 

RAMNATH OHOUBB 

I 

Musammat Dip Kail (wife) defendant No. 2 

I 

Pranpat Choube, defendant No. 1 


Musammat Lakrani Musammat 

<lst wife) defendant Dhanwanta (2nd 

No. 3, wife), defendant No. 4, 

I 

Chumman Prasad, plaintiff 
No. 1. 

I 

Earn Birja, plaintiff No. 2. 

Chumman Prasad, son, and Earn Birja 
Choube, grandson of Pranpat Choube, 
sued Pranpat Choube, his two wives and 
his widowed mother, Mt. Dip Kali, 
for partition of the family property. 
Among other pleas, the plaintiffs alleged 
that Mt, Dip Kali was the step- 
mother of Pranpat Choube and was not 
entitled to a share at the partition. The 
•defendants contended, among other things, 
that Mt. Dip Kali was the mother 
of Pranpat Choube and was entitled to a 


share at the partition* The Subordinate 
Judge held that she was the mother of 
Pranpat Choube, but she was not entitled 
to a share in the property. The Subordi- 
nafee Judge’s judgment being partly in 
favour of the plaintiffs and partly against 
them, both parties Appealed to the High 
Court. 

Judgment : — This and the connected 
Appeal No. 407 of 1913 arise out of a suit 
for partition, brought by the son and 
grandson of Pranpat Choube, defendant 
No. 1, The defendant No. 2 is the mother 
of defendant No. 1. Defendant No. 3 is 
the wife of defendant No, 1 and mother of 
plaintiff No. 1. The defendant No. 4 is, 
according to the plaintiffs, the mistress of 
defendant No. 1. According to the defen- 
dant No. 1 she is his lawful wife. The 
plaintiff's main objection to the decree of 
the Court below is that one-eighth of the 
estate which has been allotted to the minor 
plaintiff, has been placed in charge of 
the defendant No. 1. The case is really 
a very sad one. The family appears to 
have been quite prosperous, possessed of a 
considerable amount of immovable pro- 
perty and a good deal of produce of the 
land. The plaintiff No. 1 comes into 
Court alleging that his father (the defen- 
dant No. 1) is an immoral man, in that he 
is keeping defendant No. 4 as his mistress. 
The Court below has considered this 
question and has come to the conclusion 
that there is no truth whatever in the 
allegation. The defendant No. 1 himself 
went into the witness-box and proved that 
the defendant No. 4 was his married wife. 
This was an important admission. If she 
was a mere mistress, he could never here- 
after deny that the ladv was his wife. 
The lady appears to bo of the same caste 
and a person whom be could legally 
marry. A number of witnesses were 
produced to prove the marriage, and the 
uncle of the lady deposed that he paid 
the expenses. The defendant No. 2, an 
old lady, proved that the marriage did 
take place. We entirely agree with the 
finding of the Court below that the defen- 
dant No. 4 is not the mistress but is the 
married wife of the defendant No. 1. It 
is an admitted fact that one Mohar Dat 
(the father-in-law of the plaintiff No. 1) 
was indebted to defendant No. 1 oU a 
bond, that this bond was handed back by 
the plaintiff No. 1 to his father in-law 
with an endorsement of payment. The 
Court has found in another suit that 
this was a dishonest transaction between 
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the plaintiff No. 1 and the father-in-law, 
and the latter was made responsible for 
the bond. Plaintiff No. 1 is at present 
about 23 years of age, and it seems pretty 
clear that the present suit is really 
brought at the instigation of Mohar Dat 
with the probable result that his son-in- 
law and his son-in-law’s family will be 
ruined. Against the finding of the Court 
below of the legal right of plaintiff No. 1 
to have partition, no exception can be 
taken and we are reluctantly constrained 
to hold that the plaintiff is entitled to a 
decree for partition. Under the circum- 
stances we think that it would be most 
undesirable that his son's share should bo 
placed in his charge. The son's share 
will, of course, remain in charge of defen- 
dant No. 1 who will hold it on behalf of 
the minor plaintiff. 

In the connected appeal it is alleged* 
first, that the plaintiff is not entitled to 
claim partition. As already stated this 
position cannot be supported. It is next 
said that Mt. Dip Kali is entitled 
to a share on partition. This is against 
the ruling in Sheo Narain y. JanJci Pra- 
sad (1). It is lastly contended that one 
of the villages was purchased with money 
which belonged to Mt, Dip Kali. We 
entirely agree with the view taken by the 
Court below upon this point. The result 
is that both appeals fail. 

We accordingly dismiss this appeal 
with costs including in this Court, fees on 
the higher scale. 

Appeal dismissed. 

(1) (1912) 16 1,0. 88=84 All. 505. 
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Knox, J. 

Ambika Pershad — Decree-holder-Ap- 
pellant 

V. 

Salamat Khan — Judgment-debtor-Ees- 
pondent. 

Ex* Second Appeal No. 335 of 1916, 
decided on 18th May, 1915, from a deci- 
sion of the District J., Azamgarh, dated 
23rd December, 1914. 

Civil P.C. (F of 1908), 0.34, Rr. 7 and 8, pay- 
ment before final decree redeems. 

In a redfmptfon suit the mortgagor deoree- 
holder t?ho fails to pay the redemption money 


npto the date fixed for payment but pays it 
before the decree is made absolute, Is entitledf 
to redeem the property on such payment. 

[P. 302, C. 2.] 

Ishwar Saran and Parmeshwar Day at 
— for Appellant. 

Shafiuzzaman — for Respondent. 

Judgment : — Ambika Pershad, the- 
appellant, has obtained a decree against 
Salamat Khan, the respondent. This was. 
based upon a compromise arrived at bet- 
ween the parties, according to which the 
appellant was entitled to redeem the 
property, if he paid Rs. 2-8. Regarding 
the payment of Rs. 2-8 the decree says in 
one place that it is to be paid on Phagun^ 
Sudi purnamashi. In another place it is 
said that Rs. 2-8 was to be paih at the 
time of obtaining possession. The date 
Phagun Sudi purnamashi had passed 
when the decree-holder came into Court 
with an application to execute the decree. 
He, however, brought Rs. 2-8 with him 
and prayed that they might be made over 
to the judgment-debtors. The Court 
accepted Rs. 2-8, but does not seem to 
have passed any definite orders about it. 
The Court of first instance, however, re- 
cognising that Rs. 2-8 had been paid 
before proceedings in execution commenc- 
ed, granted the application. The judgment- 
debtors objected that the time for pay- 
ment had passed and money could no 
longer be received and the application for 
execution should be dismissed. The Court 
of first instance did not accept this con- 
tention and allowed the proceeding to 
continue ; but on appeal the learned Dis- 
trict Judge set aside theMunsifs decision 
and ordered that the execution case should 
be dismissed. The case has come here in 
appeal and the contention is raised that 
inasmuch as the decree had not been 
made absolute, the appellant was entitled 
to redeem the property on payment of 
Rs. 2-8. * ^ f. 

This plea appears to me to be a valid one , 
and prevails* I set aside the order of the 
lower Appellate Court and direct that 
Court to replace this case upon its roll of 
pending appeals and to determine it 
according to law. Costs will follow the^ 
event* 

Order set aside.^ 
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A.I.R. 1915 Allahabad 303. 

Chamiee and Piggott, JJ. 

Bharath Ghaube and others — Defen- 
dants- Appellants 

V. 

Gaya Ghaube and others — Plaintiffs- 
Bespondents. 

Second Appeal No. 485 of 1913, decided 
on 14th May, 1915, from a decision of the 
Dist. J., Ghazipur, dated 15th January, 
1913. 

Eegistration Act (XVI of 1908) ^ 8, 17 (2) (b)-— 
Compromise between decree holders in execution 
and acted upon requires no registration — Compro- 
mise is binding — Compromise* 

(a) Ae joint-holders of a deoree entered into a 
oompromise among themselves as to the manner 
in which the deoree should be executed and 
their petition of oompromise was presented to 
the execution Court and acted upon. 

Beldt that the oompromise did not require 
registration, [P. 304, C. 1 ] 

(b) Heidi further, that the compromise was 
admissible in evidence and binding upon the 
parties by reason of the order to that effect, 
which was passed upon it, by the Court execut- 
ing the deoree. [Case-Law Bef*). [P, 301, 0. 2.] 

Bajpai — for Appellants. 

Abdul Majid, Ramidullah Khan and 
Haribans Sahai — for Respondents. 

Judgment : — This is a defendant’s ap- 
peal in a suit for possession which arose 
out of certain previous litigation. There 
was a zemindari share of a 4 annas 8 pies 
belonging to one Harnaro Singh. There 
were two incumbrances on this share, one 
was a mortgage of Rs. 931 in favour of the 
plaintiffs-respondents now before us. The 
other was a charge of Rs. 1,200 due on 
account of a premium lease in favour of 
the present defendants-appellants. Harnam 
Singh sold this share, and a suit for pre- 
emption was brought in which both par- 
ties to the appeal now before us appeared 
as joint plaintiffs. The result was that 
their right of pre-emption was decreed and 
it was held that a sum of Rs. 3,300 repre- 
sented the sale price, apart from incum- 
brances. The Court, therefore, passed a 
decree for pro emption of the entire share, 
jointly in favour of all the plaintiffs then 
before it, on payment of Rs. 1,169. In 
view of the fact that the incumbrances on 
the property were unequal in amount and 
different in nature, the pre-emption de- 
cree as passed was calculated to lead to 
difficulties in the execution department, 
and it is clear that it did so* One set of 


plaintiffs, who are the plaintiffs-respon- 
dents now before us, paid into Court the 
entire sum of Rs. 1,169 and asked for pos- 
session* Objections were raised by the 
other set of plaintiffs, the defendants-ap- 
pellants now before us, and eventually a 
petition of compromise was presented to 
the Court executing the pro- emption 
decree. That petition was to the effect that 
possession over a share of 2 annas 8 pies 
should be given to one set of plaintiffs (the 
respondents now before us),' and over a 
share of 2 annas to the other set of plain- 
tiffs, the appellants now before us. It was 
further provided that the payment of 
Rs. 1,169 should be treated as having been 
made on behalf of all the deoree- holders, 
pre-emptors, and that the holders of the 
premium lease should give up their rights 
under the same. The order passed on this 
petition was that the parties should be 
considered bound by it and the deoree 
executed accordingly. Unfortunately at a 
later stage the Court executing the pre- 
emption decree seems to have felt some 
difficulty about duly carrying out its own 
order. It had directed possession over a 
share of 2 annas 8 pies to be given to one 
set of plaintiffs, the present respondents. 
An objection was put in by the other set 
of plaintiffs (the present appellants) to the 
effect that, though proprietary possession 
might be given, the executing Court was 
not entitled to eject them from their pos- 
session as lessees. On this the Court said 
that all it was concerned with in executing 
the decree was to give proprietary posses- 
sion to the parties in accordance with the 
terms of the compromise, and it passed 
orders accordingly. The present suit aS 
brought by the plaintiffs-respondents was 
to recover possession of a share of 2 annas 
8 pies. As it happened, the lease in favour 
of the opposite party covered a share of 4 
annas 3 pies only, and it has been finally 
decided by the Courts below that the pre- 
sent plaintiffs are, as a matter of fact, in 
actual possession of a share of 5 pies and 
had no need to sue in respect of the same. 
The question, however, remains as to the 
claim of the plaintiffs to obtain actual 
possession over the share of 2 annas 
3 pies, in respect of which the 
defendants-appellants are asserting their 
rights to continue in possession under the 
terms of their lease. The case went to trial 
in the Courts below on a number of issues 
all of which have been decided in favour 
of the plaintiffs. An important question 
of fact was whether the sum of Bs. 1,169 
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paid into Court by the present respon- 
dents actually came out of their pockets, 
or whether some portion of the same was 
contributed by the defendants-appellantS. 
This point has been fouad in favour of the 
plaintiffs on the evidence, and if the find- 
ing is correct, there is certainly no equity 
in favour of the defendants appellants 
The one contention on behalf of the 
latter which we have to consider is as to 
the admissibility in evidence of the com- 
promise filed in the execution Court. 
Undoubtedly that compromise has been 
admitted in evidence by the Courts below 
and has been made the basis of many of 
their findings ^ It has been contended 
before us that, if this document were ruled 
out as inadmissible, even the finding with 
regard to the payment of Rs. 1,169, though 
proceeding on the face of it upon other 
evidence, would require to be re consider- 
ed. We have been referred to a great deal 
of case law on the subject, which we do 
not propose to discuss in detail. The posi- 
tion of the parties before the execution 
Court was that of joint holders of a decree, 
which on the face of it merely entitled 
them to recover possession of a certain 
zemindari property on payment of a cer- 
tain sum. The decree, as it stood with re- 
ference to the litigation out of which it 
arose, was an imperfect decree, and apart 
from the compromise entered into by the 
parties it is quite possible that the decree 
could not have been executed without an 
application to the Court which passed 
it to amend it or to bring it into confor- 
mity with the judgment. The joint decree- 
holders were undoubtedly entitled to enter 
into a compromise amongst themselves as 
to the manner in which that decree 
should bo executed, and their petition of 
compromise presented to the execution 
Court did not as such require regis- 
tration. It was a petition to a competent 
Court and in so far as it was submitted to 
and was acted upon judicially, it was un- 
doubtedly binding upon the parties, vide 
Bindesri Naik v. Ganga Saran Sahu (l). 
The petition was so far acted upon that 
proprietary possession was given to the 
two sets of decree- holders in accordance 
with its terms* To this extent, at any rate, 
the document was admissible in evidence, 
and if it was admissible in evidence, 
it was not possible for the Courts to take 
into consideration one part of it and 
exclude another part. Moreover, we are 


(1) (1898) 20 All. 171 » 26 1. A. 9 {P. 0.), 


of opinion that, on the facts of this parti- 
cular case, the question of the manner 
in which the joint decree holders were 
entitled to enjoy the fruits of their 
decree was so intimately connected with 
the question of the sacisfaction or extinc- 
tion of the charges which the two sets of 
decree holders severally held on the pro- 
perty, tlie subject matter of the decree, 
that the one question could not be dealt 
with without the other. Wo are, there- 
fore, of opinion that this petition of 
compromise, although unregistered, was 
admissible in evidence and binding upon 
the parties, by reason of the order to 
that effect which was passed upon it 
by the Court executing the decree. In 
principle the case is closely analogous to 
a case decided by their Lordships of the 
Privy Council, Mahomed Musa v. Aghore 
Kumar Gauguli (2), and on principles of 
equity we have no doubt tliat these 
defendants-appellants ought to be held 
bound by the terms of the compromise, 
of which they have already taken advan- 
tage by obtaining proprietary possession 
over a share of 2-annas in respect of 
which they paid no money into Court. 
For these reasons we are of opinion that 
this appeal must fail, and we dismiss it 
accordingly with costs, including in this 
Court, fees on the higher scale. 

Appeal dismissed. 


(2) A.I R. 19U P. G. 27*42 Oftl. 801 = 42 I. A. 
1 = 281 0. 930 (P.O.). 
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Knox, J. 

Bharat Duaj Damodar Das — Plaintiff- 
Appellant 

v. 

Mahabbat and others — Defendants- Res- 
pondents. 

Second Appeal No. 612 of 1914, decided 
on 206h May, 1913, from a decision of the 
Addl. Dist. J., Ebawah, dated 3rd March, 
1914. 

Jurisdiction — Ap-peal — Record Officer* s order 
is not appealable to District Judge. 

No appeal lies to the District Judge from an 
order of the Record Offioer. [P. 305, C. 1.] 

M. L, Agarwala — for Appellant. 

Abdul Baoof — for Respondents. 

Judgment : — The plaint in this case 
sets out that certain land is held by the 
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iefendants as a muafi grant from tha 
zemindar, Tha plaintiff says that he is no 
longer willing to allow tho land to remain 
rent-free and he asks that a decree be 
passed for recovery of the muafi land. Tha 
plaint was instituted, as the description 
shows, in the Court of tho Eecord Oincor, 
District Etawah. The Record Officer heard 
the case and passed orders for resumption 
of the land and tho ejectment of the 
iefondants. The defendants wont into ap- 
peal in the Court of tlie Additional District 
Judge, Etawah. That oflicer held that the 
plaintiff had failed to prove that tho grant 
was a resumable grant at the pleasure of 
the grantor ; further, that the defendants 
had acfj^uired proprietary rights therein 

The plaintiff comes in appeal here and 
says that no appeal lay to th.j District 
Judge from tho order of the Record Officer. 
This plea 'appears to be a good plea and 
must prevail. The appeal is decreed, but 
the memorandum of appeal to the lower 
Appellate Court will he sent back to that 
Court for return to Mahabbat and others, 
if they apply to the same, in order to be 
presented to the Court having jurisdiction. 

Appeal decreed, 

A. I. R. 1915 Allahabad 305 

Chamikr and PiaaoTT, JJ. 

Kashi Nath and another — Decree- 
holders- Appellants 

V. 

Kanhaiya Lal Sharma — Receiver- 

Respondent. 

First Appeal No. 34 of 1915, decided on 
10th May, 1915, from the order of the 2nd 
Addl. J., Aligarh. 

Provincial Insolvency Act [III of 1907), 8. 34 
— Scope of — Creditors are in same position whe^ 
ther they have attached property or not — Attack- 
ing creditor cannot sell ptoperty after adjudica- 
tion. 

Section 34 of the Pfovlnoial Insolvenoy Act 
was Intended to put creditors of an Insolvent, 
who have not aotu'illy attached the property 
before the date of the order of adjudication in at 
least as good a position as creditors of the insol- 
vent who, but for his insolvency, would have 
been entitled to claim a rateable distribution of 
the assets received on an execution sale. 

[P. 306, 0. 1] 

A creditor instituted a suit against his debtor 
and attached his property before judgment. 
Subsequently the debtor was adjudicated insol- 
vent. After the order of adjudication, the 
creditor who had attached the property proceed- 
ed to sell the property in exeoution of hia 
decree. The Receiver objected and claimed 
the property for the general body of creditors. 


that the prop irty not having been sold 
before adjudication was still the property of his 
insolvent and as such was available to the 
general body of creditors. >.[P. 306, 0. 1] 

Abdul Z?aoo/— ‘for AppalUnba. 

Pearey Lal Banerji — for Reapondent, 

Judgment : — This is an appeal against 
an order of the Second Additional Judge 
of Aligarh, passed under the Provincial 
Insolvency Act* In June 1909, the appel- 
lants filed a suit against I^eshab Deo and 
others and they caused certain immov- 
able property of Keshab Deo to bo 
attached under 0. XXXYIII of the 
Code of Civil Procedure before judgment. 
The appellants obtained a decree in that 
suit on June 12th, 1913. In the mean- 
time Keshab Deo had transferred portions 
of the property by four sale deeds, dated 
November 15th and 16th and December 
6th and 9th, 1909, and part of the pro* 
perty which had been attached had been 
sold in 1909 in execution of a decree 
passed by the Bombay High Court* 
Keshab Deo had, in 1911, been declared 
insolvent and the respondent, Pandit 
Kanhaiya Lal Sharma, had been appoint- 
ed Receiver of his property. The Receiv- 
er has claimed the property in question 
as property which is available for the 
creditors of the insolvent, and the learned 
Judge has decided that it is property 
available for the creditors, and has directed 
the Subordinate Judge who placed the 
property under attachment to release it 
from the attachment and make it over to 
the Receiver. It appears that exeoution 
of tha decree obtained by the appellants 
was taken out by them in 1914, the pro- 
perty was proclaimed for sale and the sale 
was to have taken place on January 22nd 
last. It was at tliis point that the Re- 
ceiver claimed the property on behalf of 
tho general body of creditors. Under 
S. 64 of tho Code of Civil Procedure 
neither private alienations made by 
Koshab Deo, nor the execution sale of the 
property could affect the rights of the 
appellants to bring the property to sale in 
execution of their decree. The appellants* 
case is that the property has under the 
private alienations and the execution sale 
ceased to be the property of Keshab Deo, 
and that all that the appellants have is the 
special right conferred upon them by S. 64 
of the Code of Civil Procedure to exe- 
cute their decree against the property, 
notwithstanding the private alienations 
and the execution sale. They contend 
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that the property is no longer the property 
of Keshab Deo and, therefore, S. 34 of the 
Provincial Insolvency Act does not apply 
80 as to entitle the Eeceiver to claim it. 
It may be that the private alienations and 
also the execution sale of the property are 
void as against the Eeceiver, and if so, 
there can, of course, be no doubt that the 
property is the property of Keshab Deo 
and S. 34 must be held to be applicable. 
Assuming, however, that the private 
alienations and the execution sale are 
not voidable or void as against the 
Eeceiver, we think that the property 
must still be regarded as the property 
of the debtor, Keshab Deo. The decree- 
holders are entitled to bring the pro- 
perty to sale as the property of Keshab 
Deo because the private alienations and 
execution sale are void as against them. 
Section 34 of the Provincial Insolvency 
Act provides that where execution of a 
decree is issued against the property of a 
debtor, no person shall be entitled to the 
benefit of the execution against the Eecei- 
ver except in respect of assets realized in 
the course of execution by sale or other- 
wise before the date of the order of adju- 
dication. The sale has not yet taken 
place, but execution of the appellants* 
decree has issued against the property. In 
our opinion the property must still be re- 
garded as the property of the debtor, and it 
is as property of the debtor that it is 
liable to answer the decree held by the 
appellants. It seems to us quite clear 
that S. 34 of the Provincial Insol- 
vency Act was intended to put creditors of 
an insolvent who have not actually at- 
tached the property before the date of the 
order of adjudication in at least as good a 
position as creditors of the insolvent who, 
but for his insolvency, would have been 
entitled to claim a rateable distribution of 
the assets received on an execution sale. 
In our opinion the learned Judge was right 
in holding that the property was available 
for the general body of creditors. But we 
express no opinion as to the rights of the 
alienees or of the purchasers at the exe- 
cution sale, as they are not before us. 
The appeal is dismissed with costs. 

Appeal dismissed. 
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PiGGOTT, J. 

Pachkauri Baut and Defen- 

dants- Appellants 

V* 

Bam^ Khelawan Ohauhe — Plaintiff-Ees- 
pondent. 

Second Appeal No. 922 of 1914, decided 
on 10th June, 1915, from the decision of 
the Addl. Dist. J., Gorakhpur, dated 16th 
March, 1914. 

Hindu Law — Alienation by father of joint 
ancestral property without legal necessity is not 
binding on sons, (Quaere)--— Whether attestation 
denoted consent. 

P and his two eons G and R oon8l;ltuted a 
joint Hindu family, G being major and R minor. 
P alienated joint family property and the sale- 
deed was attested by G, In a suit by E to set 
aside the alienation : 

Heldt that there being no legal necessity for 
the sale, the son could contest the alienation 
and that though the powera of a Hindu father 
as manag3r of a joint family were extensive, 
they did not extend to the alienation of joint 
ancestral family property otherwise than for 
legal necessity, [p. 307, 0. 1} 

It was doubtful whether consent could rightly 
be inferred from mere attestation in the absence 
of other evidence. [P. 307, 0. 1] 

Jawahir Lai Nerhu and Shy am Nath 
Mmhran — for Appellants. 

Parmeshor Dayal and Iswar Saran — ^ 
for Eespondent, 

Judgment This was a suit by ’a 
Hindu son to contest an alienation made 
by his father during the minority of the 
plaintiff. It appears that there was a joint 
family consisting of Ganosh Prasad and 
his two sons, Gajadhar Prasad and Earn 
Khelawan. On 30th June, 1905, Gajadhar 
Prasad being at the time a major and Eam 
Khelawan a minor, their father, Gauesh 
Prasad, executed a deed of sale purporting 
to convey a 6 pies share in certain zemin- 
dan property to Mnsammat Eam Kali, 
the predecessor-in-title of the defendants- 
appellants. The share thus conveyed was 
part of the ancestral property of the joint 
undivided family consisting of Ganesh 
Prasad and his two sons. The deed of sale 
was signed by Gajadhar Prasad as an 
attesting witness. The latter did not, how- 
ever, join in executing the deed, which is 
and purports to be a conveyance by 
Ganesh Prasad alone. Both the Courts 
below have held that the plaintiff, Eam 
Khelawan, is entitled to contest the alie- 
nation, the finding being that there wsiS 
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no legal neoeseifcy for fche sale* In second 
appeal to this Court it is contended that 
this was an alienation by a manager of a 
joint Hindu family acting as such and 
that all the members of the family are 
bound by the sale. The powers of a 
Hindu father as manager of a joint family 
are extensive ; but they do not extend to 
the alienation of joint ancestral family 
property otherwise than for legal neces- 
sity. Those cases of this Court in which 
it has been held that in certain suits the 
whole of the joint Hindu family may be 
effectively represented by the karta or 
manager of the same have no bearing on 
the point now in question and in no way 
affect the correctness of the principle 
above^Btated. 

In the second place, the appellants ask 
the Court to treat the sale in question as 
an alienation by all the adult members 
of the ]oinb family and, therefore, binding 
upon the plaintiff, Ram Khelawan, who 
was at the time a minor member of the 
said family. To this it is a sufficient 
answer that the alienation purports to be 
by Ganesh Prasad alone, that Gajadhar 
Prasad does not )oin in making the same 
and that his mere attestation of the sale- 
deed can have no effect upon the plaintiff’s 
rights. A further plea has been added to 
the effect that the sale should not have 
been set aside without a declaration that 
the purchase* money is binding as a 
charge on the share of Gajadhar Prasad 
whose attestation of the sale-deed makes 
him, it is contended, a consenting party 
to the sale. I should have been inclined 
to doubt, if I had to determine this ques- 
tion as against Gajadhar Prasad, whether 
consent could rightly be inferred from 
mere attestation in the absence of the 
evidence ; but the question does not arise, 
in view of the fact that the defendants- 
appellants have not made Gajadhar Prasad 
a party to this appeal. The plaintiff, 
Bam Khelawan, very properly impleaded 
Gajadhar Prasad along with the sucoes- 
8ors-in-title of the vendee. When the 
suit had been decreed by the Court of 
first instance and the vendees’ successors 
carried the matter in appeal to the Dis- 
trict Judge, they did not make Gajadhar 
Prasad a party to their appeal. What 
they really contended for in the lower 
Appellate Court was a finding that there 
was legal necessity for the transfer, in 
that the consideration had gone towards 
paying off antecedent debts incurred by 
the vendor, Ganesh Prasad. If this could 


have been established the plaintiff could, 
of course, have been bound by the aliena- 
tion. The finding of both the Courts 
below has been in favour of the plaintiff 
on this point. I do not find any force in 
the legal pleas now taken before this Court, 
and I dismiss this appeal with coats, in- 
cluding fees on the higher scale. 

Appeal di$ missed^ 
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Banekji and Rafique, JJ. 

Hargn Lai and others — Plaintiffs- 
Appellants 

V. 

Med Singh and others — Defendants- 
Respondents. 

Second Appeal No* 342 of 1915, decided 
on 18th May, 1915, from a decision of the 
Addl. Dist. J., Meerut, dated 12th Decem- 
ber, 1913. 

Agra Tenancy Act (II of 1901). 8, 210-* 
Plaintiff m suit for profits is not entitled to pre- 
sumption under S. 201 if retenue papers correct- 
ed subsequently in accordance with prior decision 
of Civil Court. 

A recorded co-sharet in a village was declared 
by a Civil Court to have no title as such. Pend- 
ing an application for correction of the Bevenua 
Becorde in conformity with the Civil Court’s 
declaration he sued for profits as a co-sharer 
but before this suit was decided the Bevenua 
papers were corrected and his name was ex- 
punged : 

Heldf that under the circumstances, he could 
not take advantage of the presumption of S. 201 
of the Agra Tenancy Act. [P, 305, 0. 1.1 

M. L. Agarwala — for Appellants. 

Tej Bahadur Sapru — for Respondents.. 

Judgment : — This appeal arises out of 
a suit brought by the plainbiffs-appellants 
for their share of profits for the year 1318 
and 1319. It appears that during these 
years the plaintiffs were recorded as co- 
sharers, but before the institution of 
this suit a suit had been brought in the 
Civil Court which decided that the plain- 
tiffs had no title and that they were not 
co-sharers although they were recorded as 
such. In accordance with the decision of 
the Civil Court an application was mads 
for the correction of the entry in the 
Revenue papers and for the removal of the 
names of the plaintiffs from the list of 
co-sharers. It was during the pendency 
of this application that the present suit 
was brought. Both the Courts below 
have dismissed the suit and in our opinion 
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rightly. The learned Counsel for the 
appellants relies upon 8. 201 of the Agra 
Tenancy Act and contends that as at the 
date of the suit the plaintiffs were record- 
ed as co-sharers, there was a presumption 
in their favour under the section that 
they were co- sharers and were entitled to 
profits. He also relies on the decision of 
the Full Bench in Durcfci Prashad v. 
Hazari Singh (l). In our opinion this 
case is clearly met bv the observations 
made hy the learned Chief Justice in his 
judgment in the Full Bench case referred 
to above. At page 807 of the report ho 
says : “ In very extreme cases where it 

is clear that there has been some mistake 
in the record, it would, I think, be open 
to the Eevenue Court to postpone the 
decision of the case to give the defendant 
an opportunity of making an application 
in the Eevenue Court to have the entry 
corrected.*' In this case as we have said 
above, an application had already been 
made for the correction of the entry. A 
Civil Court had already decided in favour 
of the defendants and against the plain- 
tiff’s title and before the case was decided, 
the entry of the names of the plaintiffs in 
the Eevenue papers was corrected and 
their names were expunged. Therefore, 
it seems to us that this is not a case in 
which the plaintiffs can claim the pre- 
sumption of S. 201 of the Tenancy Act. 
Under that section, if effect was given to 
the presumption, the defendants’ remedy 
would be to bring a suit in the Civil 
Court. In the present instance, a suit 
had already been brought and a decree 
obtained negativing the plaintiffs' title. 
Their names were expunged before the 
decree in the suit was passed. Therefore, 
S, 201 would be of no avail to the plain- 
tiffs. We might point out that in the 
case of Bhaioam Singh v. Dilawar Khan 
(2), it was held that when as between the 
parties to a Eevenue suit, a Civil Court 
of competent jurisdiction has decided the 
title to the property adversely to the 
plaintiff who claims profits, the Eevenue 
Court is not competent to ignore that 
decision. This ruling also governs the 
present case. We accordingly dismiss 
the appeal with costs, including fees on 
the higher scale. 

Appeal dismissed. 


<1) (1911) 11 1.O. 116*33 All. 799 (F.B.). 
<2) (1909) 1 LC. 886*31 All. 253 (P.B.). 
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PiGGOTT, J. 

Nand Kishore — Petitioner 

V. 

Suraj Mai and others — Opposite Parties. 

Civil Eevn. Petn. No. 13 of 1915, decid- 
ed on 26th April, 1915, from the Order of 
Dist. J., Cawnpore. 

Provincial Insolvency Act (III of 1907), S. 43 
— Receiver's report is not admissible in evidenee 
in prosecution under S. 43 -^Evidence Act (I of 
1872), S. 3o, 

Tho repoct of a Raoeivar of an insolvent’s pro- 
perty to the effect that the insolvent had fraudu- 
lently transferred his proparty to his wife 
before declaration of insolvency, is not admis- 
sible in evidence to convict the inaolvedl under 
S 43 of the Insolvency Act. (Case-Law Rof.). 

[l\ 808, C. 2.] 

W. Walla'di and A, P. Dube— lor Peti- 
tioner. 

B, E. O'Conor — for Opposite Parties. 

Judgment In this case an appellate 
order by the District Judge of Cawnpore 
has been called up by this Court in the 
exorcise of the general powers of superin- 
tendence and revision conferred upon it 
by S. 46, Oi. (1), of the Provincial In- 
solvency Act, III of 1907. The order is 
one sentencing an insolvent named Nand 
Kishore to undergo simple imprisonment 
for a period of six months under S. 43 of 
the said Acfc. The allegations held to be 
proved against him are : — 

(l) That in tho year 190S at a time 
when the business which ho was conduoli- 
ing was beginning to fail, he fraudulently 
trans<‘arrei certain propet’ty by way of 
gifu to his wife and other members of his 
family, (2) that in the schedule of assets 
submitted by him along with his applica- 
tion to be declared an insolvent he fraudu- 
lently concealed the existence of tho pro- 
perty nominally transferred by him and 
also the fact that he was the owner of a 
shop in what is known as the Kuli Bazar 
at Cawnpore. Nand Kishore’s case was 
that the transfer by way of gift was made 
in good faith, and that tho shop in the 
Kuli Bazar has never been his property. 
The finding against Nand Kishore, both in 
the Court of first instance and in the Dis- 
trict Court, has been mainly based upon 
certain reports submitted by the Eeoeiver. 
I hold that those reports do not constitute 
legal evidence for the purpose for which 
they have been used and should nob have 
been taken into account against Nand 
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Kiahore. The learned Dlstricfe Judge has 
referred to the decision of a Full Bench of 
this Court, in a case reported under the 
heading Ghiranji Lai y. Emperor (1). 
Somewhat more in point was the earlier 
decision of a Bench of this Court in 
Nathumal v. District Judge of Benares (2). 
Neither of these precisely touch the ques- 
tion which has been argued before me, 
but there can be no doubt that an order 
sentencing an insolvent to undergo 
imprisonment must be based upon legal 
evidence and the depositions of witnesses 
whom he had an opportunity of cross- 
examining. The report of a Receiver may 
be evidence for the special purpose of 
determining whether an insolvent is or is 
not enffltled to an order of discharge, vide 
S. 44 of the Act. It may also be taken 
into consideration by Court for a certain 
other purposes, as for instance, when con- 
sidering the admissibility of a proposal 
for composition under 8. 27 of the same 
Act. It is not evidence for the purpose 
of all possible proceedings under the Act. 
I have examined the facts of the present 
case, and I am quite satisfied that there 
are a number of points on which the 
Receiver might well have been cross-exa- 
mined, and on which Nand Kishora was 
fully entitled to an opportunity of cross- 
examining, before the statements of fact 
emdodied in his report could be accepted 
and acted upon as tliey have been done in 
the Courts below. I do not gather from 
the record that either the property pur- 
porting to be transferred under the deed 
of gift of 1908 or the shop in the 
Kuli Bazar has boon taken possession of 
by the Receiver as part of the assets of the 
insolvent, or made available for the satis- 
faction of the creditors. The learned 
Judge of the Small Cause Court who 
heard this case in the first instance would 
not, I am confidant, have dispossessed any 
person whom he found in possession of 
this shop on the strength of the evidence 
which, in his opinion, justified the inflic- 
tion upon Nand Kishoro of a sentence of 
imprisonment. Yet it is a more serious 
matter to sentence a man to undergo im- 
prisonment than to deprive another of his 
possession over a building. In the argu- 
ment addressed to me in support of the 
order of the District Judge, reference was 
made to an English case Campbell, Ex- 

(1) A.I.R. 19U All. 276=80 All. 576=26 I. 0. 

986. 

(2) (1910) 6 I. 0. 807=32 All. 547=7 A. L. J. 

602. 


parte, Wallace, In re (3). That case really 
bears out the view which I take of the 
present case. Certain reports submitted 
by a Receiver were allowed to be taken 
into consideration in that case precisely as 
they could have been under 8. 27 of the 
Provincial Insolvency Act, III of 1907. 
But the case is no authority for the pro- 
position that such reports could have bean 
treated as evidence in a proceeding the 
object of which was to subject an insol- 
vent to the penal provisions of the Insol- 
vency Act. I am unable to sustain the 
order of the District Court in this matter, 
and the only question that I have to con- 
sider is what order I should substitute 
for it. On a review of the entire facts of 
the case, I am not prepared to direct that^ 
further proceedings should be taken in 
this matter. I have already affirmed an 
order of the Court below refusing Nand 
Kishore his discharge, and it is possible 
that proceedings involving further inquiry 
into the matters litigated in connection 
with the order now before me may yet 
have to be taken. If it be found hereafter 
that evidence is forthcoming such as to 
justify the Insolvency Court in taking 
possession either of the shop in the Kuli 
Bazar or of the property purporting to be 
dealt with by the deed of gift of 1908, as 
assests belonging to Nand Kishore at the 
time when be was declared insolvent, and, 
therefore, available for the satisfaction of 
his creditors, it may be that the question 
of subjecting Nand Kishore to punishment 
for his dealings in this connection may 
require further consideration. Unless and 
until something of the sort occurs, I am 
not of opinion that the facts which wore 
before the Courts below wore such as to 
justify the application of 8. 43 of the 
Provincial Insolvency Act in this case. 
My order is that the order of the Court 
below is set aside and that the security 
which I understand Nand Kishore has 
furnished for his attendance, if required, 
is hereby discharged. I make no order as 
to costs. 

Conviction set aside. 


(3) (1885) 16 Q.B.D. 213=64 L. J. Q. B. 382 
68 L.T. 208=2 Morrell, 167. 
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A. 1. R. 1915 Allahabad 310 (1). 

Banerji, J. 

Bishtinath Shukul — Defendant- Appellanfc 
V. 

Oanesh Datt Shukul — Plaintiff -Respon- 
dent. 

Second Appeal No. 900 of 1914, decided 
<m 23rd April, 1915, from a decree of the 
Addl. J., Gorakhpur. 

Easement Act {V of 1882)^ S. 23— Court has 
j^ioer to direct opening of another channel %n 
place of one blocked. 

Where the defendant had blocked a water 
•channel of the plaintlfE by building a wall. 

Held, that the Court had power to direct the 
opening of another channel through the defen- 
-dant’e land without demolishing the wall. 

[P. 310, 0. 1.] 

Mtthammad Ishaq Khan — for Appellant. 

Narmadeshwar Upadhyayor-iov Kalindi 
Prosan — for Respondent. 

Judgment : — This and the connected 
Appeal No. 620 of 1914 arise out of two 
suits brought one by Ganesh Datt Shukul 
and the other by Jadunandan Shukul for 
establishment of the right of each of them 
to carry water into their fields by means 
of a channel which runs through the de- 
fendant’s field No. 32/1. The field of 
Ganesh is No. 3i and that of Jadunandan 
is No. 32/2, It was alleged that the plain- 
tiffs had a right to irrigate their fields 
with water flowing through the channel 
and that the defendant had blocked this 
passage by building a wall. The defence 
was that the fields of the two plaintiffs 
were irrigated with water flowing through 
the fields Nos. 40 and 41 and 29 and 33. 
This has been found against the defendant 
and the Court below has held that as a 
matter of fact the fields of the two plain- 
tiffs were irrigated with water flowing 
through the channel which existed in the 
defendant’s field No. 32/1. This is a find- 
ing of fact and must be accepted in second 
appeal. The learned Judge, instead of 
directing the house built by the defendant 
to be demolished or that the channel 
should flow through the house, has direct- 
ed that from the point G noted on the map 
the defendant should open a passage for 
the flow of water through his field to en- 
able the plaintiffs to irrigate their fields. 
This, it seems to mo, is a very reasonable 
view to take of the case. The appellant, 
however, contends that the right of ease- 
ment claimed by the plaintiffs had not 
been used for more than two years before 


the institution of the suit and that their 
right had thus become extinct. It was 
alleged in the plaint that the obstructions 
made by the defendant which blocked the 
passage of water were made in Asarh and 
Kartick 1319, that is in 1912. Both the 
Courts below have found that the con- 
structions are new. The defendant him- 
self did not assert that they ware more 
than two years old. So that I must taka 
the Court below to find that the right of 
easement had been enjoyed within two 
years prior to the institution of the suit. 
The appeal fails and is dismissed with 
costs. 

Appeal dismissed. 

A. I. R. 1915 Allahabad 3lo'(2). 

Tudball and Rafique, JJ. 

Gati — Plaintiff- Appellant 

V 

Rachla Kunwar and another — Defen- 
dan ts-Respondents. 

First Appeal No 102 of 1914, decided 
on 12th May, 1915, from the decree of 
Offg. Sub-J., Gazipur. 

Civil P. 0. (V of 1908) f 0. 44, R. 1—ippeal on 
deficient stamp filed after 30 days — Prayer to 
treat as application under 0 44, R 1 was held 
barred by time— Limitation Act (IX of 1908)% 
Art. 170. 

Aa appeal was filed in the High Ooarfc long 
after 30 days had expired from the decision of 
the Court below. Oq the report of the otfioe aa 
to the deficiency of the Court-fees, the appellant 
expressed bis inability to pay the Oourt-fea and 
asked the Court to take the appeal in forma 
pauperis. 

Held, that the appeal having been filed beyond 
30 days of the decision of the Court below oould 
not be treated as an application for leave to 
appeal in forma pauperis and was barred by 
limitation, [P. 311, 0. 1.] 

Girdharilal Agarwala — for Appellant. 

Abdul Eaoof — -for Respondents. 

Judgment The decision of the Court 
below, against which the present appeal 
has been preferred, was passed on the 29th 
of March, 1913. On the 30th June, 1913, 
the present appeal was filed. The appel- 
lant put upon his petition of appeal a 
Court-fee of Rs. 10. The office reported 
that there was a considerable deficiency in 
Court-fees, that the proper fee ought to 
have been Rs. 475 and that there was a 
corresponding deficiency in the Court 
below. The appellant asked for time to 
make good the deficiency. Time was 
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given fco him on several occasions, but ha 
failed to make good the deficiency. Fi nally 
on the 17th of January, 1914, he filed a 
petition alleging that he was a pauper, 
that ho was unable to make good the defi- 
ciency, that his regular appeal, which was 
presented within time as such, might be 
continued as a pauper appeal under 
O. XLIV of the Code of Civil Procedure 
and might be proceeded with according to 
law. His petition was granted by an ex 
parte order of the 24th March, 1914* Now 
it is clear that if the petition of appeal be 
treated as a petition for leave to appeal 
in forma pauperis, it ought to have been 
filed within eSO days of the decision of the 
Court below under Art. 170 of the 
Limitation Act. The order of this Court 
passed on the 24th March, 1914, being an 
'Cx parte order, is open to objection at the 
hearing of ,the appeal and this objection 
has now been raised, that the appeal as an 
appeal %n forma x>aupens is barred by time. 
There can be no doubt that it is barred, 
it having been presented more than three 
months after the decision of the Court 
below. On behalf of the appellant we are 
assured that he cannot pay the deficiency 
in Court’fees. It is impossible to treat 
the appeal as an ordinary appeal* Time 
was repeatedly allowed to the appellant 
to make good the deficiency, but he has 
failed to make it good. As an appeal in 
Jorma pauperis the present appeal is bar- 
red by time* We, therefore, dismiss it 
with costs. 

Appeal dismissed* 

A. I. R. 1915 Allahabad 311. 

Chamier, J. 

Amir Singh — Judgment-debtor- Appel- 
lant 

v. 

Ghattar Singh and another — Decree- 
holders-Respondents. 

Ex. Second Appeal No. 1739 of 1914, 
decided on 23rd April, 1915, from the deci- 
sion of the Dist. J., Meerut, dated 24th 
June, 1914. 

(a) CivilP.C. {V of 1908), 0.21, R, 2--Un- 
certified payment cannot be recognized for any 
purpose. 

An uncertified payment under a decree cannot 
be recognized for any purpose under the new 
Code of Civil Procedure, by the Court executing 
the decree. [P. 311, 0. 2.] 

(b) Limitation Act {IX of 1908), Art. 182 (7 ) — 
Uncertified payments of decree cannot extend 
period— Application must be within 3 years of 
default. 


Where a decree provides for payment of th« 
naoney due under it in instalments and In case 
of default in payment of any of the instal* 
ments, the whole amount becomes payable at 
once, an application for execution should be 
made within three years of the first default. 

[P. 311, 0. 2 & P. 312, 0. 1.] 

Mohan Lai Sandal — for Appellant, 

Gokul Prasad — for Respondents. 

Judgment : — This appeal arises out of 
an application made on November 12th, 
1913, for execution of a decree dated May 
the lObh, 1909. The decree was for a 
considerable sum of money to be paid in 
certain instalments. The first instalment 
amounting to Rs. 124 vas to be paid at the 
end of Aghan Sambat, 1966 corresponding 
with December the 26bh, 1909. The second 
instalment amounting to Rs. 62 was to be 
paid at the end of Jeth Sambat 1967, 
Subsequent instalments of Rs. 62 each were 
to be paid at the end of Aghan and at 
the end of Jeth till the whole decree was 
satisfied. In case of default the whole 
amount became payable at once. The 
decree-holders in their application of 
November 12(;h, 1913, stated that they had 
received the first four instalments, but 
that there had been a default in payment 
of the instalment due at the end of Aghan 
Sambat 1968, and they, therefore, claimed 
the whole amount remaining due under 
the decree. Payment of the first 4 instal- 
ments was not certified to the Court or 
recorded by the Court and, therefore, can- 
not be recognized by any Court executing 
the decree. The learned Vakil for the 
decree-holders relies upon a decision of 
this Court based upon S. 258 of the Civil 
Procedure Code of 1882, but the words 
relied upon by this Court as justifying the 
view that a Court might recognize an 
uncertified payment for some purposes, 
have now disappeared from the Code with 
the result that an uncertified payment can- 
not be recognised for any purpose, certainly 
not for the purpose of saving limitation. 
The decree in question provides in plain 
terms that if there is default in payment 
of any instalment, the whole amount of the 
decree shall become payable. It has been 
held in a large number of cases that Cl. (7) 
in the 3rd column of Art. 182 of Soh. I 
to the Limitation Act applies to such a 
provision as this. The only point on which 
there is any room for doubt is whether the 
decree directed payment to be made on a 
certain date. The decree directs that in- 
stalments are to be paid on or before the 
last day of Aghan mdJeth, and that if 
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there is default, the whole amount shall 
become payable at once. This appears to 
me to bring the case within Cl. (7), and I 
hold that the application for execution 
should have been made within three years 
of the Ist default. The decree- holders be- 
ing unable to prove that any instalments 
have been paid, I must take it that the 
first default occurred at the end of Aohan 
Samhat 1966. Therefore, the present ap- 
plication for execution, made more than 
three years after that time, is barred by 
limitation and should have been dismissed* 
I was referred to a judgment of the 
Bombay High Court in a case in which 
the effect of subsequent payment and 
acceptance of overdue instalments was 
discussed. It appears to have no bearing 
on the present case, as it is not suggested 
that there was acceptance of an overdue 
instalment or anything in the shape of 
waiver which would affect a period pres- 
cribed by the Limitation Act. I allow 
this appeal, set aside the order of the Court 
below and dismiss the respondents’ appli- 
cation for execution with costs throughout. 
Costs in this Court will include fees on the 
higher scale. 

Appeal alloioed, 

A. I. R. 1915 Allahabad 312. 

Baneeji, J. 

Padarath Teioari — Plaintiff- Appellant 

y. 

Baz Sinc/h and others — Defendants- 
Eespondents. 

Second Appeal No. 271 of 1914, decided 
on 26th April, 1915, from the decision of 
the Dist. J., Benares, dated 12th Novem- 
ber, 1913. 

Landlord and tenznt — Zamindar cannot eject 
tenant if he builds house on site in his possession 
for agricultural purposes — No adverse possession. 

Where a tenant is in possession of & parti land 
at a short distance from the site of his houso 
for the purposes of koepiug his cattle troughs, 
cattle-shed and sugar-cane press, the presump- 
tion is that the land was given to him for pur- 
poses ancillary to agriculture, and if he builds 
a house on the land for the stalling of oattla 
and storing of the implements of husbandry, 
the zemindar cannot get the house demolished 
so long as he remains a tenant. [P. 312, 0. 2.] 

No question of adverse possession arises in 
such a case. [P. 312, C. 2.] 

Harnandan Prasad — for Appellant, 

Harendra Krishna Muherjee — for Ees- 
pondents. 


J udgment : — The plaintiff, who is one* 
of the co-sharers in the village* brought- 
the suit out of which this appeal has arisen 
for demolition of certain constructions 
made by the defendants on parti land. 
The defendants contended that they had 
been in possession of this land for a long 
time, that they had their cattle troughs, 
sugar-pressing mill and a shed for storing 
sugar-cane juice and keeping cattle on the 
land and that they had re built the shed 
which they had there. The Court of first 
instance found in favour of the defendants 
and dismissed the suit, and this decree 
has been affirmed by the lower Appeallate 
Court. In my judgment on the findings 
of both the Courts below, the decision of 
the lower Appellate Court is right. It 
has been found that the house of the 
defendants, who are tenants in the village, 
is at a short distance from the site in 
dispute, that they have been in possession 
of this site for upwards of 12 years and 
have bad their cattle troughs, cattle-shed 
and sugar-cane press there, and that all 
that they have now done is to build a 
houso for the stalling of cattle and storing 
of the implements of husbandry. The 
learned ,Tug 0 from all these circumstances 
drew the inference that the land had been 
given to the defendants as a part of their 
holding, and that they were entitled to 
occupy the land so long as their holding 
existed. In mv opinion, the inference 
which the learned Judge drew from the 
facts is a reasonable infei'ence. Where a 
tenant has been in possession of a piece of 
land for purposes ancillary to the pur- 
poses of his agricultural holding, the fair 
presumption is that the land was given to 
him for the purposes last mentioned. 
There was no quOvStion of adverse posses- 
sion in this case. Under the clroum^ances 
found, the plaintiff was not entitled to 
eject the defendants from the land in suit 
and his suit was rightly dismissed. I 
dismiss tho appeal with costs. 

Appeal dismissed* 
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A.I.R. 1915 Allahabad 313. 

PiaooTT, J. 

Bam- — Judgment'debtor-Ap* 

pellant 

V. 

Gobind Perahad — Decree-holder- Be«* 

poQdenii' 

Ex. First Appeal No. 323 of 1914, 
decided on 3rd May, 1915, from the 
decision of the Addl. Sub-J., Oawnpore, 
dAted 28th February, 1914. 

Civil P. 0. (V of im), 8. Si and 0. Si, B. 8- 
Effect of extension of time bu appellate Court in 
redemption entitles mortgagee to interest f of fur- 
ther perio(^. 

In a redemption suit a certain date was fixed 
in the decree for payment of the money and it 
was provided that up to that date the mortgagor 
would pay interest at the contractual rate. The 
plaintifi appealed to the High Court. The High 
Court confirmed the decision of the Court below 
and, extending. the period for payment of the 
money, fixed another date. 

Heldj that the effect of the extension of time 
by the appellate Court was to substitute the 
date fixed by that Court for that fixed by the 
first Court, and that the mortgagee was entitled 
to interest at the contract rate up to the date 
fixed by the appellate Court. [P. 314, 0, 1.] 

Moti Lai Nehru — for Appellant* 

Bo K. Malaviya — for Eespondent. 

Judgment This is an execution 
first appeal, and the question raised by it 
is as to the interpretation of a conditional 
decree for redemption, dated the 13th of 
January, 1908, and the effect of an order 
and decree of this Court, dated August 
1st, 1910, disposing of an appeal from the 
said decree. It is necessary, first of all, 
to be quite sure what interpretation it 
would have been necessary to put on the 
decree of the first Court if it had never 
been modified in any way by this Court. 
The suit was for redemption of four mort- 
gages and the mortgagee was in possession 
of the property. He was entitled under 
the terms of his mortgages to compound 
interest at Ee. 1 per cent, per mensem, 
with six monthly rests, but was also lia- 
ble to account for the profits of the mort- 
gaged property in his hands. A reference 
to the judgment of the first Court makes 
it clear that the intention of that 
Court was simply to give effect to the 
mutual rights and liabilities of the parties 
under their contract of mortgage up 
to the 13th of June, 1908, the date 
fixed for payment. The decree was un- 
1915 A— 10 


fortunately worded. In referring to the 
profits of the mortgagee in possession the 
words used in the decree were as follows:— 
“The defendant shall be entitled to get 
any further sums that may be found ^due 
to him with reference to the actual realhsar.* 
tions up to the date of payment, together 
with interest at the contractual rate at 
Be. 1 per cent, per mensem.’* I must lay 
stress on the fact, that these words, as 
they stand, are scarcely susceptible of any 
reasonable interpretation. Either the 
word “ defendant ” has been used by an 
oversight for the word “ plaintiff ”, or the 
words “ entitled to get ” have been used 
when the Court intended to say “liable to 
account for.” It is because of the ambi-^ 
guous and unsatisfactory wording of this 
paragraph of the decree that I felt justified 
in referring to the operative portion of the 
judgment in order to arrive at the mind 
of the Court. Beading the decree and-tha 
judgment together, I have no real doubt 
as to what the first Court intended to ,dO, 
and must be understood to have- done'. 
The date fixed for payment was the 13th 
of Juno, 1908. Up to that date the defend- 
ant-mortgagee was "to be entitled to re- 
ceive interest at the contractual rate, 
namely, one per cent, per mensem, com- 
pound interest, with six-monthly rests, but 
on the other hand, he was to be liable to 
account for profits received by him by. 
virtue of his possession over the mort- 
gaged property, these profits being deduct- 
ed from interest. After the 13th June, 
1908, in place of the right to receive the 
contract rate of interest and liability to 
account for the profits received, the Court 
allowed the defendant-mortgagee simple 
interest at eight annas per cent, per men- 
sem. I have no doubt that the Court of 
first instance did not intend that either 
the right to receive interest at the con- 
tract rate, or the liability to render account 
for rents or profits, should continue be- 
yond the 13th June, 1908 , nor do I find 
anything in the decree which, in my 
opinion, requires to be interpreted as ex- 
tending either this right or this liability 
beyond the date fixed for payment. Now 
comes the other question, as to the effect 
of this Court’s decree of August 1st, 1910. 
The appeal before this Court was by the 
plaintiffs-mortgagors. That appeal was- 
dismissed and the decree of the first Court 
affirmed ; but the time for paynient was 
extended to a period of six mouths from 
the date of this Court s decree, that is to 
say, to the 1st of February, 1911. In my 
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opinion the effect of this extension must 
be considered to be a substitution of this 
date, namely, the Ist of February, 1911, for 
the ISth June, 1908 in the decree of the 
first Court. The defendant-mortgagee will 
oe entitled to interest at the contract rate 
upto the extended date thus fixed for pay- 
ment and will be liable to account for the 
profits received and enjoyed by him up to 
that date. Beyond that period his right 
and liability will both cease, and in lieu 
of either he will retain the right to 
receive simple interest at eight annas 
per cent, per mensem. This is the principle 
on which the Court below has proceeded 
in preparing the decree absolute for sale, 
which has followed on the failure of the 
plaintiffs-mortgagors to avail themselves 
of the opportunity to redeem the pro- 
perty within the period fixed. The 
appeal, therefore, fails and is dismissed 
with costs, including fees on the higher 
scale. For the purpose of proper calcula- 
tion of fees the appeal will bo valued at 
Es. 7.000. 

Appeal dismissed, 

A. 1 R. 1915 Allahabad 314. 

PIGGOTT, J. 

Amir Shah and others — Plaintiffs- 
Appellants 

v. 

Tula Pande and others — Defendants- 
Eespondents. 

Second Appeal No. 665 of 1914, decided 
on 27th April, 1915, from the decision of 
the Sub-J., Ghazipur, dated 25th 
February, 1914* 

Limitation Act {IX of 1908), 8, 10 and Art. 134 
---Suit for possession against mortgagee of en- 
dowed property from trustee if in possession for 
12 years before Act {IX of 1871) on ground of 
mortgage being void, is barred. 

A suit for posaeaslon of an endowed property 
against a person who has been holding it as a 
mortgagee from the trustees of the property for 
over 12 years, prior to the coming Into foroe of 
the Limitation Act, IX of 1871, on the ground 
that the alienation was null and void, is barred 
by limitation. (31 Cal. 314, Foil, and 20 All. 482, 
Eef.). [P. 316, G. 1.] 

Muhammad Ishaq Khan — for Appel- 
lants. 

Lahshmi Narayan — for Eespondents* 

Facts : — The plaintiffs, alleging them- 
selves to be trustees of a certain shrine, 
brought a suit for cancellation of two 


mortgages executed by a tovaxov-mutwalli 
on Jeth Still lOth, 1230 Fadi and High 
Sudi 2nd, 1265 Fasti raspeotivaly, and for 
possession on the ground that the pro* 
party mortgaged was waqf property, The 
main plea in defenoa was that the suit was 
barred by limitation. The Court of first 
instance held in favour of the plaintiff 
and found that the mortgages were with- 
out consideration and, therefore, S. 10 
read with Article 134 of the Limitation 
Aot applied. On appeal the lower Appel- 
late Court dismissed the suit, on the 
ground that the time began to run against 
the trustees when the mortgagee took pos- 
session of the property. It relied on Behari 
Lai v. Muhammid Muttuhi (l). The 
plaintiffs appealed. 

Judgment The question raised by 
this second appeal is whether, the lower 
Appellate Court was justified in dismissing 
the suit brought by the plaintiffs-appel- 
lants now before me, on the ground that 
it was barred by limitation : stated some- 
what more strictly, the precise point is 
whether the lower Appellate Court was 
justified in so dismissing the suit, without 
formally recording a certain finding of 
fact which, it is contended, has not been 
recorded. The plaint as filed was some- 
what curiously drafted. The land in suit 
was stated to bo revenue-free land apper- 
taining to a certain loaqf created in 
favour of a shrine, known as the shrine of 
Hazrat Shah Nandpir in the Ghazipur 
District. The plaintiffs claimed to be 
the trustees of the said shrine. They 
impleaded three defendants, though 
the allegations in their plaint are 
entirely directed against Tula Pande, 
defendant No. 1. There is no explana- 
tion of the appearance of the defendants 
Nos. 2 and 3 on the record, beyond the 
remark that they have been impleaded as 
proforma defendants. I may add that 
they are not impleaded in the 2ad appeal 
now before me. With regard to the defen- 
dant Tula, it is alleged that he was the 
tenant of the land specified in the plaint ; 
but that he had sucoeedod without the 
plaintiffs* knowledge in getting himself 
recorded in the village papers as being in 
possession of a 3/5bh share in the said 
land as mortgagee. It was said that there 
was no asiiat, reality or substance, in the 
alleged mortgage. It was further stated 
that these facts came to the knowledge of 
the plaintiffs when they sued the said 

(1) (1898) 20 All. 482*1898 A.W.N. 123. 
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Tula for arrears of rent. Tula pleaded 
the mortgage and eventually, the decision 
was in his favour as regards the 3/5th 
share of which he claimed to be the 
mortgagee. The date of the decision of 
the Eevenue Court against the plaintiffs 
on this point, namely, the 26th November, 
1911, was stated as the date of the origin 
of the cause of action. In the last para- 
graph of the plaint, while specifying the 
reliefs sought, the plaintiffs for the first 
time admitted in a casual sort of way that 
they were aware that the defendant Tula 
was claiming to hold under two ndortgago 
deeds of specified dates. The decree asked 
for is one for recovery of possession, on 
the groimd that the land specified at the 
foot of the plaint is muafi land forming 
part of an endowment in favour of the 
shrine of Hazrat Shah Nandpir, which no 
one was entitled to mortgage, sell, or 
transfer in any other way. Then follows 
the specification of two mortgage-deads 
alleged to be in themselves null and void, 
and a prayer that they may be declared 
to be so. The dates of the mortgage deeds 
are given according to the Fash era. The 
earlier of the two is dated sometime in the 
year 1853 or 1854 A. D. while the date of 
the latter, which is the more important 
for the purpose now before me, corresponds 
with 5th February, 1859. The lower 
Appellate Court has recorded a finding 
that the persons who were, on the dates 
borne by these deeds, the trustees or 
managers of the shrine executed the mort- 
gages in question in favour of Tula Pande, 
who thus became the mortgagee of a 3/5th 
share iu the land in suit the whole of 
which had been his occupancy holding. 

That Court also points out that the 
defendant’s status as mortgagee to this 
extent was recognized at the Settlement 
of 1884 A. D., and that in the years 1866 
and 1890 attempts to claim from him the 
rent of the land in suit had been defeated 
to the extent of the 3/5th share held on 
mortgage, upon the defendant’s setting up 
the mortgages in question. The Court 
below holds it clearly proved that from 
the year 1866 onward, if not earlier, the 
defendant has been suocessfully asserting 
against the managers of the shrine his 
right to hold possession under the mort- 
gages now called in question. On these 
findings the learned Subordinate Judge 
has dismissed the suit as barred by the 12 
years* rule of limitation, whether 
Art. 134 or Art. 144 of 8oh. I to the 
Indian Limitation Aot, No. IX of 1908, 


be applied. He supports himself by the 
decision of a Full Bench of this Court in 
Behari Lai v. Muhammad Muttuki (l). It 
is contended before me that the Court of 
first iustance had recorded a finding to 
the effect that the defendant Tula had 
failed to prove that the mortgages in 
quesbion were for valuable consideration, 
and that the lower Appellate Court should 
not have dismissed the suit without ex- 
pressly reversing that finding. I have 
pointed out already the form in which the 
plaint was drawn up. The mortgage or 
mortgages under which the defendant Tula 
claimed to hold were indeed assailed as 
null and void, but the only reason put 
forward was that the property said to be 
mortgaged was trust property and so 
inalienable. The plaintiffs avoided men- 
tioning tile particular mortgage deads 
which they desired to assail until the very 
end of their plaint, and even then never 
suggested that the person or persons who 
had executed these mortgages had received 
no^ consideration. The point was not 
raised by the pleadings and the defendant 
was not put to proof of the passing of con- 
sideration, even supposing that he could 
be expected, after the lapse of 50 or 60 
years, to produce any evidence on the 
question of consideration other than the 
recital in the deeds themselves. The deci- 
sion of the lower Appellate Court proceeds 
on the assumption that there was an 
actual contract of mortgage between 
the trustees of the endowment on one side 
and the defendant Tula on the other, that 
is to say, an actual transfer by way of 
mortgage which could only be called in 
question on the ground of the limited 
rights of the transferor in the property 
purporting to be dealt with. I think this 
is a reasonable view of the ease on the 
facts as stated in the judgment of the 
lower Appellate Court. Apart from this, 
the decision of that Court has been sup- 
ported before me on another ground. 
What the appellants now before me say is 
that, in the absence of an express finding 
that Tula was an assignee for valuable 
consideration from the then trustees of 
the toaqf, the ease is covered and limita- 
tion saved by the provisions of 8 10 
of the Indian Limitation Act, No. IX of 
1908. The principle laid down by that 
section was introduced for the first time 
in the Limitation Act No. IX of 1871 
which came into force on the Ist of July, 
1871* The later of the two mortgage- 
deads now sought to be attacked bears a 
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date more than 12 years prior to the com- 
ing into force of the Act above mentioned. 
According to the principle laid down in 
Jarjamha Goswami v. Bamachatidra 
Goswami (2), the present suit would in 
any case be barred by the fact that Tula 
had been in possession, holding as mort- 
gagee from the trustees of the endowed 
property, for 12 full years and more, prior 
to the coming into force of the Limita- 
tion Act of 1871. On these grounds I 
hold that this appeal fails and I dismiss it 
with costs. 

Appeal dismissed. 


(2) (1904) 31 Oal. 314. 
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PlGGOTT, J. 

Salle — Plaintiff- Appellant 

V. 

Mohan Lai — Defendant-Respondent. 

Second Appeal No. 588 of 1914, decided 
on 8th May, 1915, from the decision of 
bhe Distk J., Jhansi, dated 14th February, 
1914. 

Civil P. C. (V of 1908), 8, 66 — Suit by joint 
iecreo' holder for share of property on ground that 
luction sale was benami for him is barred by 
S. 66, 

In ejceoution of a simple money-deoree held 

two persons jointly, a certain zemindari pro- 
)erty of the judgment-debtor was put up to sale 
md was with the permission of the Court pur- 
chased by one of the decree-holders in 1902. 
The purchaser was put in formal possession of 
»he property in 1903, In 1913, the other deoree- 
biolder brought a suit against the purchaser and 
3lalmed possession of a share in the property, 
klleging that in aooordanoe with an oral agree- 
ment the purchase was for the benefit of both 
ihe decree-holders. 

Eigld, that the suit was barred by the provi- 
lion^ of S. 66 of the Code of Civil Procedure. 
[29 All. 567, Dist,). [P. 317, C. 1 J 

- Qirdhar Lai — for Appellant* 

D, G. Banerji — for Respondent. 

Judgment : — The plaintiff in this case, 
Salle, s.nd the defendant, Mohan Lai, 
►vere joint-holders of a simple money- 
leoree for Rs* 70-12-0 against one Khet 
5ingh. A zemindari share belonging to 
Khet Singh was attached in execution of 
,he decree and put up for sale. It ap- 
)ear8 that at one stage both the decree- 
lolders, had obtained permission of the 
^ourt to bid ; but this permission lapsed 


in consequence of the postponenient of the 
sale. Later on Mohan Lai alone applied 
for permission to bid and, having received 
it, he became the certified purchaser of the 
share in question, at an auction-sale held 
on the 21st of July, 1902, for a sum of 
Rs. 60. He seems to have certified to the 
executing Court the receipt of Rs. 60 in 
part satisfaction of the decree. Formal 
possession was delivered to Mohan Lai on 
the 28th of July, 1903. In the present 
suit, filed on the 23rd of July, 1913, Salle 
claimed possession of the share in question 
in accordance with an oral agreement set 
up by him, to the effect that Mohan Lai’s 
purchase was to be for the benefit of both 
the decree- holders. He admitted that 
Mohan Lai had from the first refused to 
give him possession over any share in the 
property in suit. The Court of first 
instance dismissed the suit on various 
grounds. Primarily it held that the suit 
was barred by the provisions of S. 66 
of the Code of Civil Procedure ; further 
that, supposing the suit was maintainable 
in any form, it was barred by limitation 
and, finally, that no oral agreement of the 
nature alleged in the plaint was proved. 
The plaintiff appealed to the District 
Judge and his appeal has been dismissed. 
The form of the judgment passed by the 
learned District judge is assailed in the 
memorandum of appeal to this Court. As 
a matter of fact the lower Appellate Court 
has set out clearly enough the points for 
determination, but has disposed of the 
appeal upon findings sufficient to warrant 
the dismissal of the suit, although they do 
not cover all the points before it for deter- 
mination. The learned District Judge 
says, in effect, that the suit as brought 
does offend against the provisions of 
S. 66 of the Code of Civil Procedure and 
should be dismissed on that ground. He 
suggests, however, that if the plaint had 
been differently worded, and if the plain- 
tiff had contented himself with asserting 
that the purchase made by Mohan Lai had 
been effected with the joint funds of 
Mohan Lai and the plaintiff and for the 
benefit of both, he might perhaps be per- 
mitted to maintain a suit for a declara- 
tion on the principles laid down by a 
Judge of this Court in Achhaibar Dube 
V. Tapasi Dube (l) ; but the learned 
District Judge remarks that the period of 
limitation for a declaratory suit, such as 
was contemplated by the learned Judge 


(1) (1907) 29 All. 667 « (1907) A.W.N. 166. 
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who decided that case, is six years, so 
that even from this point of view the 
present suit must fail. It is contended 
before me in second appeal that the suit 
was one for the recovery of possession, 
governed by the twelve years’ period of 
limitation, and that such a suit is main- 
tainable on the facts set forth in the 
plaint. I am of opinion that the learned 
Munsif was right in holding that the suit 
as brought contravenes the provisions of 
S. 66 of the Code of Civil Procedure and 
should have been dismissed on this 
ground alone ; from any point of view, the 
facts of the case are distinguishable from 
those of Achhaibar Dube v. Tapasi Dub^ 
(1), ^yhere the decree was a mortgage- 
decree and was exactly satisfied by pur- 
chase of the mortgaged property. The 
judgment in that case proceeded on its 
own facts and cannot, in my opinion, be 
relied upon as authority in the plaintiff’s 
favour in the present case. Moreover, 
the learned District Judge is right in 
saying that, if any form of declaratory 
suit wore maintainable on the facts alleged 
in the plaint, the period of limitation for 
such a suit would bo six years. What 
the plaintiff in fact claims in the present 
case is that the defendant, Mohan Lai, is 
bound to hand over to him one-half share 
in the property in suit, unless he can 
produce evidence after an interval of ton 
years to satisfy the Court that the plain- 
tiff, Salle, as a joint decree-holder, did 
receive one-half share in the sum of 
Es. 60 bid by Mohan Lai as auction- 
purchaser of the property in suit. lam 
satisfied that the suit is not maintainable 
and I dismiss this appeal with costs. 

Ai^pcal dismissed. 

A. I. R. 1915 Allahabad 317. 

Ohamibr, J. 

Baza Defendant- Appellant 

V. 

Mst, Hasan /ctn— Plaintiff-Bospondent 

Civil Eovn. Petn No. 20 of 1915, decid- 
ed on 17th April, 1915, from the decree of 
the Small Cause Court J., Bareilly, dated 
18th January, 1916. 

Provincial Small Game Courts Act [iX of 
1887)^ 8ch. II, Art. 42 --A suit for recovering 
money forced to pay to save property wrongfully 
mortgaged is suit for compensation and is cog^ 
nieable^Suit against one wrongs doer is main- 
tainable. 
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M and M mortgaged a property belonging to H 
for their own parposes. The mortgagee obtained 
a decree. H paid of{ the deoree to save his pro* 
perfcy and aubseqaeutly sued R alone to recover 
the money: 

Heldy that the suit was for compensation for 
an impudent wrong committed against H by K 
and R and was cognizable by a Small Cause 
Court. 

Meld, further, that M was not a necessary 
party to the suit, as eaoh of the two executants 
of the mortgage was jointly and severally res- 
ponsible to recompense the plaintiff. 

[P. 317, 0. 2,] 

Ilamid Ullah — for Appellant. 

Haider — for Kespondent. 

Judgment : — I admitted this applica- 
tion for revision, because it appeared to me 
that the suit was by one of several joint 
mortgagors of immovable property for 
contribution in respect of money paid by 
her for the redemption of the mortgaged 
property and was, therefore, excluded from 
the cognizanoe of a Court of Small Causes, 
being a suit of the kind described in 
Art. 42 of Sch. II of the Provincial Small 
Causa Courts Act. On examination of the 
record which has now arrived, I find that 
the suit is not of the description which I 
had supposed. It appears that one Muham- 
mad Razi, who held a general power-of- 
attorney from the plaintiff, joined with 
the defendant, Eaza Husain in borrowing 
Es. 300 from a man called Lalta Prasad. 
As security for payment of the money they 
purported to mortgage certain property 
belonging to the plaintiff, Muhammad 
Eazi, without reference to the plaintiff 
took advantage of the power-of-attorney in 
his favour to mortgage his employer’s pro- 
perty and he actually signed the deed on 
her behalf as her mukhtar. The plaintiff 
had no knowledge of the transaction until 
a suit was brought upon the mortgage. In 
that suit a decree for sale was obtained by 
Lalta Prasad and the plaintiff's property 
was proclaimed for sale. In order to save 
the property the plaintiff paid off the 
amount of the decree, and she then brought 
the present suit against Eaza Husain say- 
ing that she intended to bring another 
suit against the heirs of Muhammad Razi. 

Eaza Husain objected that the suit 
could not proceed in the absence of Muham- 
mad Razi’s heirs. This objection was right- 
ly thrown out. Eaza Husain and Muham- 
mad Eazi, according to the evidence, con- 
spired together to mortgage for their own 
purposes property belonging to the plaintiff. 
It is quioe clear that they became jointly 
and severally responsible to recompense 
the plaintiff. They could have been sued 
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together or either of them oould have been 
sued alone. The property belonged to the 
plaintiff alone, and therefore, it ia doubt- 
ful whether within the meaning of Art. 42 
the executants of the bond could be des- 
cribed as joint mortgagors of the property. 
But assuming this much in favour of the 
defendant, I have no hesitation in holding 
that the suit is not one for contribution 
at all. The plaintiff does not admit that 
she is liable for any portion of the money. 
It is in reality a suit by her for compen- 
sation for an impudent wrong committed 
against her by the defendant and another 
person and was, in my opinion, cognizable 
by a Court of Small Causes. This appli- 
cation for revision by the defendant in 
this suit is dismissed with costs. 

Appeal dismissed. 


A. I. R. 1915 Allahabad 318. 

Tudball, J. 

Katwaroo Singh — Plaintiff -Appellant 

V. 

Dharam Deo Singh and others — Defen- 
dants- Eespondents. 

Second Appeal No* 1321 of 1914, decid- 
ed on 8th July, 1915, from the decision 
of the Sub-Judge, Qhazipur, dated 16th 
July, 1914. 

Hindu Law-Mortgaqe-decree against all adult 
members is hmd%ng against minors — Suit for set- 
ting %t aside on ground of being not party is not 
tenable^-Civil P, O. {V of 1908), 0. 3i, R. 1, 

A suit w%s brought againsC all tho adult male 
members of a Hindu joint family on the basis of 
a mortgage-deed executed by all the adult male 
membera and a decree was obtained. In exeou 
tion of the decree, the mortgaged property was 
foreclosed and the decree-holder obtained pos- 
sesslon of it. Subsequently, a minor member 
of the family brought a suit to set aside the 
decree on the ground that he was not a party 
to the suit in which the decree had been ob- 
tained: 

Held, that ho was fully represented in the 
former litigation , that he was not entitled to 
any relief on the more ground that he was no 
party to the former suit, and that it was neces- 
sary for him to prove in the present case that 
the loan was not taken for a family necessity. 

[P. 319, C. 1.] 

Hameedullah — for Appellant. 

Parmeshwar Dyal — for Eespondents. 

Judgment : — The facts of this case 
are very simple. The plaintiff in the 
year 1903 was a minor member of a 
joint Hindu family. There were three 
branches of this family in existence; that 
pfthe plaintiff, which was represented 


by the plaintiff’s brother, Charitarr Singh, 
and himself ; that of Hanuman Singh and 
Sita Earn Singh, and the third branch of 
Chatursal Singh. In the year 1903 on 
the 16th of July, Hanuman Singh, Sita 
Earn Singh, Charifcar Singh and Chatursal 
Singh, that is, all the then adult male 
members of the family, combined to- 
gether to borrow the sum of Es 98-8-0 on 
a mortgage of some of the family property. 
In the deed it is set out that the money 
was taken for the purpose of purchasing 
bullocks. The family was a family which 
depended upon agriculture for its subsist- 
ence. The plaintiff’s name does not 
appear in the bond. A sail; was brought 
and a decree obtained on the 25 rd of 
August, 1912. The four executants of the 
bond, and all their sons and grandsons, 
in fact all the membera of the family 
except the idaintiff, ^^qerQ,m^ldQ parties to 
that suit. The plaintiff was still a minor. 
The decree was obtained and on the 2Qd 
of June, 1913, there was a final decree for 
foreclosure* Possession was taken by the 
mortgagee on the J4th of June, 1913. On 
the 26th of November, 1913, the present 
suit was brought in the name of the 
plaintiff to set aside the whole transac- 
tion and to recover possession of the 
property on the one ground only that ha 
was not a party to the previous suit. 
Among other defences, the defendants 
pleaded that the sum of Es. 99-8 was 
taken for family necessity. The Court 
of first instance framed an issue as to 
whether or not the money had been taken 
for family necessity. The learned Munsif 
in writing down the issue in his judg- 
ment omitted certain words, but this 
omission was only in the judgment and 
not in the issue which was drawn up in 
the vernacular. The Munsif held that 
the loan had been taken for family 
necessity, that the plaintiff had been 
fully represented at the trial in the 
former suit and dismissed the suit. The 
Court below stated in its judgment that 
there was no evidence whatsoever to 
show that the money had been borrowed 
for family necessity but it went on to 
hold that the plaintiff was effectively 
represented in the former suit by the 
adult male members of the family, and 
that it was for him to prove that the loan 
had not been taken for any family neces- 
sity, and as the plaintiff had failed to 
prove any such thing, the suit was bound 
to be dismissed. The main point pressed 
before me is that it was for the 
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defandanfcs to prove that the loan was 
taken for family necessity and was 
bindiag on the plaintiff and that the 
defendants not having proved it the 
plaintiff was entitled to a decree at least 
as to his l/8th share of the estate, if not 
of the whole of the mortgaged property. 
The plaintiff in his plaint had asked for 
possession of l/8th (his own share) of the 
property without payment of any sum and 
for the remaining 7/8ths on payment of 
what had been found due from the other 
members of the family. It seems to me 
that it is clear that the adult members of 
the family who took this loan wore acting 
as the managing members of the family. 
There were no other adult male members 
at all. They were sued by the mortgagee. 
The latter took the precaution of making 
all their sons and grandsons parties to the 
suit. He'apparently was unaware, though 
this is by no means clear, of the existence 
of the present plaintiff, ft is difficult to 
understand why if he had been aware of 
his existence, he should not have made 
him a party to the suit. Be that as it may, 
it is quite clear that the four adult male 
members of the family who contracted the 
mortgage were also sued and were the 
managing members of the family. There 
is no allegation of fraud or of any dis- 
honesty in the matter. ' The plaintiff came 
into Court and asked for relief on the sole 
ground that he had not been made a party 
to the former suit. He did not even 
allege that the mortgage was nob binding 
upon him or that it was incurred for other 
than family necessity. In the circum- 
stances of this case it seems to me that the 
plaintiff was fully represented in the for- 
mer litigation ; that he is nob entitled to 
any relief on the mere ground that ho was 
no party to the former suit, and it will be 
necessary for him to prove in the present 
case that the loan was nob taken for family 
necessity. This ho did not attempt to do. 
In my opinion he is not entitled to any 
relief and the Court below has properly 
dismissed the suit. The appeal, therefore, 
fails and is dismissed with costs. 

Appeal dismissed. 


A. I. R. 1915 Allahabad 319. 

Bichards, C. J. and Tudball, J. 

A udh Bihari Pande — Plai n t iff - Appel- 
lant 

V. 

Jadubans Misir and others — Detendanfcs- 
Bespondents. 

Second Appeal No. 1134 of 1914, decid- 
ed on 27bh May, 1915, from the decision 
of the Additional District Judge, Gorakh- 
pur, dated 27bh April, 1914. 

Pre emption — Wajlb-ul-arz — • Go-sharer in 
same thok has right to pre-empt oo sharer vendee 
of dijferent thok. 

The wajlb-ul-arz of 1833 of a village recorded 
the mere faob that the oo sharora hid a right of 
pre-omptiou. 

The wajib ul-araiz of 1860 and 1869 recorded 
that a near oo sharer had a right of pre-emp- 
tion, after him the oo-sharer In the same thok 
and after him the oo sharers in other thoks : 

Held, that the oo-sharer in the same th^ aa 
the vendor had a preferential olaim as against 
the vendee who was a oo-sharer in a diSeteat 
thok. [P. 319, 0. 1 ; P. 320, 0. 1.] 

Haribans Sahai and S. N. Sen — for 
Appellant. 

M. L, Agartuala and Lakshmi Narain — 
for Eeapondents. 

Judgment This appeal arises out of 
a suit for pre-emption. The plaintiff is a 
co-sharer in the same thok as the vendor. 
The defendanbs-vendees are co-sharers bub 
in a different thok. The plaintiff adduced 
in evidence an extract from the toajib-uU 
of 1833 and from that of 1860 and 
1869. The wajih-ul-arz of 1833 records 
the mere fact that the co sharers have a 
right of pre-emption. The loajib-uharz 
of 1860 records that there is a right of pre- 
emption and that the near co-sharer has a 
right, and after him the co-sharer in the 
thok, and after him co-sharers in the other 
thoks. The ivajib-ul-arz of 1869, in our 
opinion, is identical with the entry in the 
ivajib-ul-arz of 1860, though in slightly 
different language. It is to bo pointed 
out that both sides admit that some 
custom of pre-emption prevails in the 
village. The only question is whether it 
is an incident of the custom that the 
plaintiff as a co- sharer in the same 
thok as the vendor has a preferential 
right over the vendee who is a co-sharer 
in another thok. The Courts below 
have dismissed the plaintiff’s suit. It 
seems to us that the evidence is all 
the one way and there was no rebutting 
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eWdence. Tbe only possible ground upon 
which ifc could be said that the plaintiff 
had no right was because the loajib-uharz 
of 1833 did not expressly record a right 
of oo-sharers inter se. There is nothing 
necessarily inconsistent between the entry 
in the wajib-uUarz of 1833 and that of 
the entry in the wajib ul-araiz of 1860 
and 1869. A Eeoord of a Eight of pre- 
emption amongst oo-sharers does not ex- 
clude the possibility of there being rights 
inter se. In the present case we have the 
villagers in a village in which admittedly 
a custom existed twice recording the 
details of the right, first in 1860 and 
subsequently in 1869. In our opinion 
under the oircumstanoes of this case the 
Court below was bound to have decreed 
the plaintiff’s claim. With regard to the 
consideration, the first Court decided that 
the full amount had been paid and that 
evidence adduced by the plaintiff to show 
that the money had been given back was 
absolutely worthless. The lower Court 
did not decide this issue and we have 
accordingly considered the matter our- 
selves, and we think that the finding of 
the Court of first instance ought to be 
upheld. We accordingly allow the appeal, 
set aside the decrees of both the Courts 
below and give the plaintiff a decree for 
pre-emption conditional upon payment of 
the sum of Es. 1,499 within three months 
from this date. If the money is paid 
within the time, the plaintiff will have 
his costs in all Courts including in this 
Court fees on the higher scale. If the 
money is not paid, the suit will stand 
dismissed with costs in all Courts, in- 
cluding in this Court fees on the higher 
scale. 

Appeal alloioed. 

A. I. R. 1915 Allahabad 320. 

Chamier and Piggott, JJ. 

Abdul Rafi Khan and others — Decree- 
holders- Appellan ts 

V. 

Maula Bakhsh — Objector- Eespondenb. 

Ex. First Appeal No. 360 of 1914, decided 
on 27th May, 1915, from the decision of 
the Sub-Judge, Azamgarh, dated 27th 
June, 1914. 

Limitation Act {IX of 1908), Art. mSxeeu- 
tjon application without list under 0. 21, R. 12, 
OivU P, 0 , is not applieation according to law 
and if not amended does not save limitation. 


Where a decrae-holder falls to annex^to the 
Y appUoaiion for exeoution of his decree an in- 
^ ventory of the property to be attached with a 
reasonably acourata description of tbe saxne^ as 
required by O. XXf, R. 12, of the Code of Civil 
Procedure, the application is not in aooordanqe 
with law within the meaning of Art. 182 of the 
Limitation Act, 1908, and cannot save limita- 
tion when it Is dismissed for non-oomplianoe 
with an order for amendment. (1892 A, W. N 8 
and 1892 A.W.N. 70, Ref.). 

[P. 320, 0. 2; P. 821, 0. 1.] 

S. N, Sen — for Appellants. 

Peare Lai Banerjee and Iqbal Ahmad-^ 
for Eespondent. 

Judgmeot : — This is an appeal by the 
representatives of one Ali Bakhsh Khan 
deceased, who obtained a decree on July 
10th, 1906, against an order of the Subor- 
dinate Judge of Azamgarh dismissing the 
appellants’ application for exeoution on 
the ground that it was barred by limita- 
tion. The decree as already stated was 
passed on July lObh, 1906. The first appli- 
cation for execution was made in Septem- 
ber 1909 and was struck off after the 
decree had been partly satisfied. The 
second application for exeoution was 
made on August 24th, 1910, and was ulti- 
mately struck off on March 24th, 1911. 
For the purposes of this appeal it may be 
assumed that the application of August 
24th, 1910 was an application made in 
accordance with law to the proper Court 
for execution of the decree. The third 
application for exeoution was made on 
August 23rd, 1913, and was struck off on 
September 6bh, 1913, the decree-holder 
having failed to comply with the order of 
the Court requiring him to make certain 
angendments in the application. The fourth 
application for execution was made on 
June 4th, 1914, and it is against the order 
of the Court dismissing the fourth appli- 
cation that this appeal has been brought. 
The question for decision in the appeal is 
whether the third application of August 
23rd, 1913, was an application made in 
accordance with law to the proper Court 
for execution of the decree. When the 
application was presented, the office 
reported that there were many mistakes in 
columns 6, 7 and 8 of the application. It 
was also noticed that the prayer for 
relief was irregular. The prayer was 
that by means of attachment and 
sale of the property of the judgment- 
debtor, a list of which would be filed after 
wards, the balance of the decree together 
with costs of the execution proceedings 
might be recovered. It has been held in 
many cases that it is not every defect or 
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mistake in an application for execution 
which obliges the Court to hold that the 
applioaifion is not one made in accord- 
ance with law. Speaking generally, the 
Courts have set themselves to inquire 
whether an application in question is in 
substantial compliance with law. For 
the purposes of this appeal we may dis- 
regard the mistakes and defects in 
Cols. 6, 7 and H of the application. 
But the failure of the decree-holder to 
annex to the application an inventory of 
the property to be attached with a reason- 
ably accurate description of the same as 
required by O. 21. E. 12, Civil P. C., 
stands on a different footing. In Ilira 
Lai V. Dulari Kuar (l) this Court held 
that "aif application for attachment of 
immovable property in execution of a 
decree which did not contain the parti- 
culars required by S. 237, Civil P. C^, 
1882, was not an application in accord- 
ance with law within the meaning of 
Art. 179, Soh. 2, Limitation Act 1877, 
and in Mamjal Sen v. Baldeo Prasad (2), 
Mahmood, J., held that an application 
for execution of a decree by attachment 
of moveable property of the judgment- 
debtor unaccompanied by an inventory 
of the property sought to be attached was 
not an application in accordance with 
law within the meaning of Art. 179 
Sch. 2, Limitation Act, 1877, 

The learned vakil for the appellants has 
been unable to refer us to any case in 
which these decisions have been disap- 
proved. But he has referred us to several 
oases in which defective applications for 
execution have been amended beyond limi- 
tation and the Courts have held that 
the amendment related back to the date 
of the application. Such cases have no 
bearing on the present appeal. Here 
although the decree-holder was given 
time to amend his application he did 
not amend it, and it is impossible for us 
some years afterwards to allow him to 
amend an application which was struck 
off on account of his failure to comply 
with the order of the Court requiring 
him to amend it. We must follow the 
decisions of this Court reported in the 
Weekly Notes for 1892, and hold that 
the application for execution put in on 
23rd August 1913, was not an applica- 
tion in accordance with law within the 
meaning of Art. 182. Soh. 1, Limitation 
”li) “fTsSiaTTr wrN.”3. 

12) [1892] A. W. N. 70. 
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Act, 1908 which governs the present 
case. If the application of 1913 is put 
out of the way the present application of 
June 1914 is clearly barred by limitation 
as held by the Court below. The appeal 
fails and is dismissed with costs includ- 
ing fees in tins Court on the higher 
scale. 

V.P>./li.K. AjJ'lx'al (lisrtviHsed. 
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PlCGOTT, 3. 

Sundar Lai - Plaintiff — Appellant. 

V. 

Maltliic — Defendant-" Eespondent. 

Second Appeal No.* 814 of 1914, De- 
cided on 7 til Juno 1915, from decision of 
Addl. Dist. Judge, Etawah, i)/- 7th March 
1914. 

(a) Agra Tenancy Act (2 of 1901), S*. 154 
(b) and (c), 158 and 177 (c)— Suit for resump- 
tion of land rent-free — Defendant claim^ 
declaration of proprietorship under S, 158 — 
Appeal lay to District Judge under S. 177 (c). 

Where in a suit for resumption of land held 
rout* free filed in the Coiufc of an Assistant Col- 
lector tho defendant pleaded that it had been 
held rerJ'f^eo foi a period of 100 years and 
that he tuiitled under S. 158, Tenancy 

Act, to bo declared lobe ihe proprietor of the 
land; 

Held: that under 8. 177 (c;, fenanc) Act, an 
appeal lay to the District Judge from the deci- 
sion -of the AsMstant Collector. [P 328 0 1] 

(b) Agra Tenancy Act (2 of 1901),$. 185 
—Decision recording finding without dis- 
cussing evidence — In absence of certificate 
finding held to be finding of facts. 

Where the District Judge misapprehended a 
certain entry in the Wajibularz and, while 
recording a finding did not in express terms dis- 
cuss the evidence upon which the finding was 
based, the High Court in the absence of a cer- 
tificate that tho finding rested upon no evi- 
dence treated tho decision of the lower appel- 
late Court on this point as a finding of fact 
with which it could not interfere. fP 323 0 2] 

L. jK. D'uhe^ior Appellant. 

Brij Nath Viyas — for Respondent. 

Judgment. — In this suit the plain- 
tiff, who is the appellant here, sought a 
decree lor the resumption of certain rent- 
free land, consisting of five specified plots 
with a total area of 5 bighas 4 biswas, 
in the possession of the defendant-res- 
pondent. The suit was filed in the Court 
of an Assistant Collector of the First 
Class. He came to the conclusion that 
the grant in question was resumable at 
the pleasure of the grantor, and he gave 
the plaintiff a decree accordingly. The 
defendant appyaled to the District Judge. 
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It would not appear from the judgment 
of the lower aj pellate Court that any 
objection was taken in that Court with 
regard to the proper form of appeal. The 
learned District Judge found on the evi- 
dence, and principally on the interpreta- 
tion of a particular clause in the Wajib- 
ulari^ of hS72, that the grant in question 
was not resumable at the pleasure of the 
grantor. It does not seem that it was 
ever suggested, or was ever part of the 
plaintiff s case, that the grant was liable 
to resumption under Cl. (b) or Cl. (c), 
8. 154, sub-B, (l), Tenancy Act. The find- 
ing of the lower appellate Court on this 
point amounts therefore to a finding 
that this land was not liable to lesump- 
tion under S. 154, Tenancy Act. The 
learned Additional Judge went on to say: 

“On the evidence <1 also find that this iniiiifi. 
has been held for 50 > ears and hx two successors 
to the original grantee. ' 

He accordingly declared the defen- 
dant, the holder of the said giant, to be 
the proprietor thereof under S. 158, Agra 
Tenancy Act- Having allo’^ed the ap- 
peal to this extent, ho sent back the case 
to the Court of the Assistant Collector 
in order that the matter might be finally 
determined in accordance with the provi- 
sions of S. 158 aforesaid by an order- 
fixing the revenue payable by the defen- 
dant. 

The plaintiff comes to this Court in 
second appeal It is contended first that 
no appeal lay to the District Judge from 
the decision of the z\ssistant Collector. 
Undoubtedly a suit for the resumption of 
a rent-free grant or a suit for the assess- 
ment to revenue of a rent-free gr.int. is 
^aced in Soh. 1, Agra Tenancy Act, 
in group C, that is to say, amongst suits 
triable by an Assistant Collector of the 
first Class in which appeal lies to the 
revenue Court. This specification in the 
schedule mast however obviously be 
read subject to the provisions *of S. 177, 
jOl. (c), according to which an appeal lies 
'to the District Judge from the decree of 
an Assistant Collector of the first Class 
Jin all suits (no matter what may be the 
'group of Bch. 4), to which such suits 
|ar0 assigned, in which a question of pro- 
prietary title has been in issue in the 
jCourfc of first instance and is a matter in 
Issue in the appeal. In the present case 
the defendant had pleaded all along that 
jthe Und in suit was not liable to resump- 
jtion under 8. 154, and that it had been 
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held rent-free for generations^ or at least 
for a period of a 100 years. He ex- 
pressly pleaded in fact that he was enti- 
tled under S. 158, Tenancy Act, to be 
declared to be the ‘proprietor of this 
land. The question whether upon these 
pleadings it can be said that a question 
of proprietary title has been in issue 
within the meaning of S. L77, Cl. (o), 
would seem to be open to argument, but 
I find that the point is covered by 
authority. The appellant no doubt relies 
upon the decision of a Bench of this 
Court ill Balcleo Singh v. Mardan Singli 
(1), and he is able to point out that in 
that case a suit apparently very similar 
to the present w'as in fact appealed from 
the Court of the Assistant Collector to 
that of the Commissioner, and was thence 
taken to the Board of Bevenue for final 
decision. 

It is clear however that the point 
which the learned Judges of this Court 
had before them for determination 
in that case was totally different from 
the question now before me. They had 
to decide whether a party who had failed 
in the Bevenue Courts in a suit to which 
the provisions of Ss. 150 and 164, Ten- 
ancy Act, applied, was entitled to chal- 
lenge the decision of the revenue Courts by 
means of a fresh suit instituted in a civil 
Court as a Court of first instance. Such a 
suit the learned Judges held to be clearly 
barred by the provisions of S. 167, Agra 
Tenancy Act. That section, however 
reserves the appellate lurisdiotion of the 
civil Courts in all cases to which S 177 
of the Act applies. Hence that ruling 
simply brings me back to the question 
whether or not the provisions of S. 177, 
Cl. (c), apply to the a])peal filed by the 
defendant in this case in the Court of the 
District Judge. I have been referred to 
two authorities on this point, one is an 
unreported decision by a single Judge, 
Naivab Sayed Ah EabanKhan v. Mohan 
Das, Civil Revision No. 1 o/1907, decided 
on 29th April 1907. In that case 
a suit for resumption had been dismissed 
by the Assistant Collector in whose Court 
it was filed. The plaintiff appealed to 
the District Judge and the latter held 
that the appeal lay only to the Court of 
the Commissioner, and he returned the 
memorandum of appeal for presentation 
to the proper Court. This order was 
reversed by this Court in revision and 
(1) [lUlO] 6 I. 0, 425. 
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the District Judge was directed to enter- 
tain and dispose of the appeal. The next 
case is the case of Sunder Singh v. 
CollecAor of Shaliiahanpur (2). The 
head-note to the report (8 A, L, J.) refers 
to a different matter ; but the report 
itself shows that the learned Judges dis- 
tinctly held that the provisions of S. 177 
Cl. (c), Tenancy Act, did apply to a case 
in which the pleadings were substantially 
the same as those in the case now before 
me. I accordingly overrule the appel- 
lant’s contention on ^ this point on the 
ground that it is concluded by authority. 

In the second place, it is contended 
that the land in question in this suit is 
held rent-free under a liability to re- 
sumption at the pleasure of the grantor, 
and that the finding of the lower appel- 
late Court to the contrary is based upon 
a misinterpretation of the documentary 
evidence, viz., the Waijbularz of the year 
1872 A. D. In that document the land 
in suit is included in a specification of 
certain rent-free holdings in respect of 
which it is said that they shall continue 
to bo held rent free but that, if at any 
time the proprietor desires to get them 
assessed to rent, he will bring a suit for 
that nurpose in the proper Court and 
will be bound by the decision of that 
Court. There is certainly some am- 
biguity about these provisions. The 
learned District Judge however has relied 
upon a decision of the Board of Revenue 
in a case fiom that same district which 
seems to have been regarded as a test 
case and on which the Board of Revenue 
held that provisions in a Wajibularz very 
similar to those in the document now 
before me did not constitute the grant 
resumable at the pleasure of the grantor. 
I am not prepared to say that the 
learned District Judge was wrong and 
I overrule this contention accordingly. 

A third point has been argued before me 
which presumably purports to be taken 
in paras. 1, 4 and 0 of the memoran- 
dum of appeal before me. In effect the 
contention is that the lower appellate 
Court was not entitled on the evidence 
before it to find that the land in question 
was a grant which had been held rent 
|free for 50 years and by two successors 
to the original grantee. The learned 
District Judge, while recording this find- 
ing in express terms, has not discussed 
the evi den ce upon w hich it is based. 
“(2) [11)11]“33 All. 553=11 I. 0. 514. 


The memorandum of appeal before me 
contains no certificate that this finding 
in the judgment of the lower appellate 
Court rests upon no evidence. It has 
been suguested that the learned District 
Judge must have presumed that a certain 
entry in the Wajibularz of 1833, which 
was put in evidence by the defendant, 
referred to the whole of the land in suit 
whereas if that document be attentively 
examined it is evident that it can refer 
only to a portion of the said land. I 
should feel some difficulty in deciding 
whether oven a misapprehension of this 
sort would justify interference in second 
appeal; but the learned District Judge 
had before him oral evidence as well. I 
am not entitled, sitting as a Court of 
second appeal to appraise that evidence 
myself. But having read it along with 
the Wajibularz of 1833, I can only say 
that I feel compelled to treat the deci- 
sion of the lower appellate Court on this 
point as a finding of fact with w'hioh I 
cannot interfere. 

This appeal therefore fails and I dis- 
miss it accordingly with costs. 

v.B./r.k. Appeal dismissed, 
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Banerji, J. 

Bhagirathi Noniya — Defendant — Ap- 
pellant. 

V. 

Sukhdeo Noniya — Plaintiff — Respon- 
dent. 

Second Apyeal No, 641 of 1914, Do- 
cided on 26th April 1915, from de- 
cision of Dist. Judge, Benares, D/- 17th 
February 1914. 

Civil P. C. (5 of 1908), S. 152— Court can 
correct clerical error of writing an order of 
dismissal instead of decreeing claim. 

A Munsif, hy a clerical error, recorded in his 
final order an order dismissing the suit instead 
of decreeing it. The decree was prepared in ac- 
coidfince with the final ‘order . 

Held ; that the Munsif had jurisdiction under 
S. 152, Civil P. C., to subsequently correct the 
error. [P 323 G 2] 

Iqbal Ahmad — for Appellant. 

S'uleman — for Respondent. 

Judgment. —The only question raised 
in this appeal is whether the learned 
Munsif was justified in correcting his 
judgment and decree. What happened 
was. that the plaintiff brought a suit for 
possession of property left by one Sheoraj 
claiming the whole of it qd the ground 
that he was the only son of Sheoraj. 
The defendant Bhagirathi claimed to bo 
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another son of Sheoraj by another wife. 
This was denied on behalf of the plain- 
tiff, and the Court of first instance found 
that the defendant was not the son of 
Sheoraj and that the plaintiff alone was 
entitled to the property. By a clerical 
error, instead of recording a decree in 
favour of the plaintiff, the final order of 
the Munsif was one of dismissal of the 
suit, a decree was drawn up in accord- 
ance with this jugdment. It having 
been brought to the notice of the learned 
Munsif that an error had crept into the 
judgment, he corrected the judgment and 
the decree, and substituted for the word 
“ dismissed ” the word ‘‘ decreed. It 
is urged that the Munsif had no power 
to make this correction and that his 
original decree dismissing the suit should 
|hold good. I do not agree with this 
contention. S, 152, Civil B. G, was en- 
acted clearly with the object of enabling 
the Court to correct clerical mistakes 
made by it in the judgment or decree or 
in any order. The Munsif’s judgment 
shows that the findings were all in 
favour of the .plaintiff and that he in- 
tended to decree the claim. It was only 
by an oversight that he wrote out an 
order of dismissal. After the correction 
of the judgment and the decree the defen- 
dant appealed to the District Judge and 
on the merits the learned Judge found 
against the defendant. Bo that neither 
on the point of law nor on the merits 
the defendant-appellant had any case. 

dismiss the appeal with costs, includ- 
ing fees on the higher scale. 

v.b./r.K. Appeal dismi'ised. 
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Chamier and Piggott, JJ. 

Bankey Bihari Lai — Defendant — Ap- 
pellant. 

V. 

07m rni --Plaintiff — Respondent. 

Pirst Appeal No. 4 of 1915, Decided 
on 10th May 1915, from order of Dist. 
Judge, Cawnpore, D/- 10th December 

1914. 

Agra Tenancy Act (2 of 1901), S. 165 — 
Suit under S. 165 againit lambardar is main- 
tainable 

A cosharer by becoming a lambardar does 
not cease to be a cosharer and therefore a suit 
brought against him by another co sharer under 
8. 166, Tenancy Act, is not bad m law ; C J. 0. 
«09, iP3‘24C2 j 

Kailas Nath Katja — for Appellant. 

K. .V. Laol.iie — for Respondent. 
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Chamier, J. — This appeal^ arises ou^ 
of a suit brought by the respondent 
against the appellant for his share o^ 
the profits of a mahal for the years 1318» 
1319 and 1320 Fasli. The respondent 
in his plaint described the, appellant as a 
cosharer and the suit as one brought under 
S. IG5 Tenancy Act, which provides 
for a suit by a cosharer against another 
cosharoi for a settlement of accounts 
and for his share of the profits of a 
mahal. The appellant pleaded that he 
was the lambardar of the rnahal and 
that the suit should have been brought 
against him not under R. 1()5, but under 
S. IGl, Tenancy Act. The Assistant 
Collector fixed issues on the questions 
whether the appellant was a lambardar 
of the mahal and whether, if he was a 
lambardar. the suit could bo maintained 
under S. 1G5 of the Act. He found that 
the appellant was a lambardar and that 
the suit could not be maintained against 
him under S. 1G5, Tenancy Act. Ho 
gave the respondent an opportunity of 
amending his plaint by describing the> 
appellant as lambardar and the suit as 
one brought under S. 164. The respon- 
dent declined to amend his plaint and 
the suit was dismissed. The respondent 
appealed. 

The District Judge reversed the deci- 
sion of the Assistant Collector and 
remanded tlie suit for trial on the merits, 
on the ground that the appellant had 
not by becoming a lambardar ceased to be 
a cosharer, and there was no reason why 
the respondent should not have framed 
his suit under S. 165. The learned Judge 
was of opinion that the description of 
the suit was a minor matter and that 
the suit should have been tried out. In 
this appeal it is contended that a suit 
under S. 165 is a suit of a different 
description from a suit under S. 164 and 
we were referred to the decision of this 
Court in Chunno Lai v. Parbhu Dial 
(1). Where a defendant is a lambardar, 
as in a suit under B. 164, he is entitled 
to deduct his haq-lambardari and village 
and other expenses ; whereas a cosharer 
defendant in a suit under S. 165 is not 
entitled to such deductions. The appellant 
in the present case pleaded and proved 
that he was lambardar and on that ac- 
count entitled to deduct haq-lambardari 
and village and other expences. That was 
merely a question of account which the 

(i) imofol. 0^ doo". 
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Assistant Collector could have disposed 
of. The respondent was perhaps badly 
advised in declining to meet the Assis- 
tant Collector’s wishes by amending his 
plaint. But as an amendment was not 
really necessary, )t seems to us that the 
Assistant Collector was wrong in dis- 
missing the suit. He ought to have tried 
out the suit and given the appellant 
credit for the haq-lambardari and village 
and other expenses It is possible that 
the respondent was afraid that if he 
amended the plaint, he would be told that 
the suit had become one of a different 
character and therefore must be dis- 
missed. The result might be that the 
respondent’s claim for profits for one 
lyear w^uld be barred by limitation. In 
(my opinion the District Judge was right 
in remanding this case for trial on the 
merits and I would dismiss this appeal 
!with costs. 

Piggott, J. —1 ccncur. 

By the Court. -The order of the 
Court IS that this appeal is dismissed 
with 

TB./r.K. A])peat (h^viisscA. 
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Knox, J. 

Kiidawi A'ocr?. -•Defendant — Appel- 

lant. 

V. 

Abdul — Plaintiff -Respondent. 

Second Appeal No. 610 of 1914, De- 
cided on 17th May 1915, from a decision 
of Addl. Dist. Judge, Gorakhpur, D/- 
28th January 1914. 

Pre-emption — Decree — Mere application to 
withdraw money does not take away right of 
appeal. 

In a pre-emption suit decree was passed m fa- 
vour of the plaintifl. The plaintiff deposited the 
money to he pud to the vendee in Gonit. The 
vendee appbod to withdraw the money so depo- 
sited hut did not, as a matter of fact, withdraw 
it, 

JJeid: thaii In making the application to with- 
draw, fche'*\n'ndee did not lose his right to ap- 
peal [P *.25(^2] 

Isnat Surun and Farmednrar Duyal — 
for Appoilant. 

iff. L. Acjanrahi — for Respondent. 

Judgment.” In the Court of first in- 
stance the plaintiff, who is heio respon- 
dent, instituted a suit for pre-emption, 
stating that he was entitled to pre-empt 
both under the Mahomedan law and 
the villj^ge custom. The Court of first 
instance held that the plaintiff was en- 
titled to pre-empt and give him a decree 


accordingly. The date on which he 
granted the decree was 20th August 
1913. From that decree the defendant 
filed an appeal on 3rd November 1913, 
That appeal was within time as the vaca- 
tion intervened. Uion the Court pro- 
ceeding to hear the appeal, a preliminary 
objection was taken on the part of the 
plaintiffs to the effect that the defendant 
had accepted the decree and could no 
longer appeal from it. The acceptance 
was said to he on this wise, namely 
that on 5tli September 1913 which was 
within the month of the period granted 
to the plaintiff to deposit the pre-emption 
money, the defendatifc applied to with- 
draw the money which had been depo- 
sited. Along with the application to 
withdraw the money, he filed an applica- 
tion stating that he was willing to accept 
this money and asking that it be givon 
to his pleader, Munshi Wajid Ali... Upon 
tiiis application the Court passed an order 
that the money should be paid; but be- 
fore it was actually paid the defendant 
had filed a second ajiplication stating 
that ho had changed his mind, would not 
now accept the money and had in fact 
on 3rd November filed this appeal. The 
lower appellate Court hold that the de- 
fendant could not be allowed to blow 
hot and cold and that by his first appli- 
cation he had accepted the decree, and 
dismissed tho appeal. Tne defendant 
now comes to this Court and says that 
by what ho did he had nol lost his right 
to appieal. 

No authority has been cited to me 
either one way or the other, except the 
case of Anant Das v. Ashburner a/nd Com- 
pany (l) and that of Moonshee Ameer Ah 
v. MaliOji'anee inderjeet SincjJi (2). Nei- 
ther of the oases cited appears to be in 
point. The facts which govern them are 
quite distinct from those which govern 
this appeal There was no agreement in 
the present case on tho part of the defen- 
dant by which he is precluded from filing; 
an appeal. This being so and the apipoal 
having been disposed of l>\ tlio lower 
appellate Court on a prelimmary point 
whicli is now reversed, I remand the 
case to the lower appellate Court with 
directions to re-admit the appeal under 
its original number in the register and 

(1) T1875*78] lAlJ. 267. 

(2) [1870-72] 14 lit. I. A. 203—9 ii. L. K. 4G0” 
2 Suth. 470-^2 Sar 74]”20K. H. 763 
(P. C.) 
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proceed to determine it in accordance 
with law. Costs will abide the event. 
V.B./r.k. Case remanded. 
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Full Bench 

lilCHARDS, C. J., AKD TQDBALL AND 

Bafique, JJ. 

AshraJ Ali — Defendant — Appellant. 

V. 

Kalyan Das and others — Plaintiffs — 
Respondents. 

First Appeal No. 281 of 1913, Decided 
on 4th June 1915, from decree of Addl. 
Sub-Judge, Aligarh. 

U. P. Court of Wards Act (3 of 1899), 
Ss. 16, 18 and 20 — S. 20 applies to those who 
have notified their claims under S. 16 but 
failed to produce documents — Mortgagee who 
did not notify can sue and mortgage is ad* 
missible — No interest under S. 18. 

Beotkm 20, U. P. Court of Wards Act, 1899, 
applies only to the case of persons who have 
notified their claims under the provisions of 
8. 16 of the Act but have failed to produce thoir 
documents. 

Therefore, a mortgagee, who did not notify 
his claim under S. 16, U. P. Court of Wards 
Act, 1899, IS entitled to maintain a suit on his 
mortgage and his mortgage is admissible in 
evidence, but he will not be allowed interest 
under S. 18 of the Act. [P 326 C 2] 

B, E. ODonor and Tej Bahadur Sapru 
— for Appellant. 

Sundar Lai and S, K, Dar - tot Res- 
pondents. 

Judgment. — This appeal arises out of 
a suit on foot of two mortgages, the 
first, dated 7th August 1907, for Rupees 
6,500 and the second, dated 11th Febru- 
ary 1909, for Rs. 1,000, The plaintiff 
claims Rs. 10,794 on foot of the two 
mortgages. The estate of the mortgagors 
was taken over by the Court of Wards 
and a notification was duly issued, with 
effect from 29th July 1911, under S. 16, 
Court of Wards Act, 3 of 1899. The 
mortgagees did not, in compliance with 
the provisions of S. 16, notify their 
claim under the two mortgages against 
the estate. It appears that there was 
some notification of one of the mortgages 
in October 1912. This however may, for 
the purposes of our judgment, be dis- 
regarded. The estate is not now and 
was not at the fcime of the institution of 
this suit under the management of the 
Court of Wards. The management was 
given up in November 1912. The Court 
below has given the plaintiffs a decree 
for the full amount of the claim. 
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In appeal it is contended that the 
plaintiffs having failed to produce their 
documents before the Collector, the same 
are inadmissible in evidence, having re- 
gard to the provisions of S. 20. Of 
course if the plaintiffs are unable to 
adduce their mortgage-deeds in evidence, 
they cannot sustain their suit. On the 
other hand, it is contended that S. 20 
only applies to the case of persons who 
have notified their claims under the pro- 
visions of S. 16 but have failod to pro- 
duce their documents. It seems to us 
that the latter contention is clearly 
correct. S. 17 of the Act provides that 
notwithstanding the provisions of the 
section any person who has a claim, 
whether it be allowed or disallowed by 
the Court of Wards, is entitled to insti- 
tute a suit, and that notwithstanding 
that the claim has not^been notified. It 
may possibly be said that this provision 
Only applies to the matters mentioned 
in the earlier part of the same section. 

But S, 18 makes the matter abun- 
dantly clear. In S. 18 the penalties for 
not notifying a claim are set forth. 
Interest is to oease to run from the date 
upon which the claim should be notified. 
Cl. (2) provides that claims not notified 
are postponed to all claims that have 
been notified. If S. 20 applied to oases 
where there had been no notification, it 
would, practically speaking, amount to 
an enactment that no suit could be 
brought where a claim had not been 
notified. If no claim had been notified 
no documents would be produced. But 
the words of S. 20 themselves show 
that it only deals with cases where there 
has been a notification under B. 16. The 
new Act, which was not in force at the 
time the estate was taken over by the 
Court of Wards, has laid down entirely 
new penalities for the failure to notify. 
S. 18 provides as follows: 

“Subject to the provisions of S. 20, every 
claim of the nature specified in S. 17 against 
the ward or his property, other than debts due 
to or liabilities incurred in favour of the 
Government, which is not notified under S. 17, 
shall be deemed, for all purposes and on all 
occasions, whether during the continuance of 
the superintendence of the Court of Wards or 
afterwards, to have been duly discharged.’* 

On behalf of the appellants the case 
of Collector of Ghazipur v. Balbhaddar 
Singh (l) is relied upon. At p. 29 of the 
judgment there is the following passage: 
nrir[i9i2]T7 1. 
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“it was suggested that the obligation to pro- 
duce documents ia laid upon ci editors who 
notify their claims. The argument is that a 
creditor who does not notify hia claim at all 
may make himself lUble to the provisions of 
S. 18 already quoted, but cannot be held liable 
to the further disability laid down by S. 20. 
Tho#o is nothing in the wording of ihe Act to 
support this contention, indeed it appears con- 
trary to the clear intention of the provisions 
under consideration.” 

We cannofc agree with these remarks. 
It seems to us that the wording of the 
Act shows that the contention is correct. 

The only question which remains is 
the question of the amount of interest 
allowed. This is a point which is not 
taken in the memorandum of appeal. 
iVe think however that wo ought to give 
effect to Jibe clear provisions of S. 18. 
This Provides that every claim, save as 
in the section mentioned, shall cease to 
bear interest from the date of the expiry 
of the period prescribed by this sec- 
tion. It is true that one of these mort- 
gages was not payable for a period of 
five years. It was however neverthe- 
less a “claim” against the estate, and 
we think that under the provisions 
of the section it ceased to bear interest 
’trom 29th Jnnuary 1912, that is to say, 
six months after the notification. At 
the same time we think that the plain- 
tiffs ought to have their costs propor- 
tionate to their success in both Courts, 
the point not having been taken in the 
memorandum of appeal to this Court. 

We accordingly vary the decree of the 
Court below by directing that interest 
shall be disallowed on both mortgages 
from 29th January 1912 up to the date of 
the institution of the present suit. From 
that date the plaintiffs will have simple 
•interest at the rate of Rs. 8 per cent par 
annum up to the date of payment. We 
extend the time for redemption for a 
period of six months from this date. 

V.B./fi.K. Decree varied. 
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Tudball and Kafique, JJ. 

llnm Karan — Defendant—Appellant. 

V. 

Madliitkar Pru^od — Plaintiff — Respon- 
dent. 

Privy Council Appln. No. 1 of 1915, 

Decided on 1st Mav 1915, 

Civil P.C. (5 of 1908), S. 110— Dismissal 
for default is confirmation of lower Court’s 
decision for S^llO. 

A decree of the High Court dismissing an ap- 
peal for lofault of prosecution is a decree affirm- 
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ing the decision of the Court below within the 
meauiii;' of S. 110, Civil P.C. : *20 All. 367, Poll, 

[P 327 0.2] 

S. (j. Baaierji-tor Appellant. 

A. P. Diihc — for Respondent. 

Judgment. This is a petition for 
leave to appeal to His Majesty in Council. 
The appeal to this Court was valued by 
the appellant at Rs. 200. Tt was from 
an order of the District Judge removing 
him from his post as trustee of certain 
trust property. The trust property is 
said to have an annual income of over 
Rs, 2,300. ft is therefore clear that the 
decree or final order involves, (urectly or 
indirectly, some claim or question to 
or respecting property of the value of 
Rs. 10,000 and over. But there are two 
other points for decision. The first one is 
whether the decree against which the 
applicant seeks to appeal does or does not 
afurm the decision of the Court below 
The appeal to this Court was dismissed 
for default of prosecution and costs were 
awarded to the opposite party. A very 
similar question arose in Beni Bat v. Bajii 
Laklian Bai (l). 

In that case it was held that the de- 
cree of this Court dismissing an appeal 
for want of prosecution was a decree 
affirming the decision of the Court below 
within the meaning of 8. 596, Civil P. C.j 
The language of the rules in the present; 
Code of Civil Procedure corresponding toi 
S. 59G has not been altered. The resultj 
of the order dismissing the appeal for^ 
default is practically an affirmance of the 
decision of the Court below. In this case 
therefore we have to see, whether the 
appeal which the aj^plicant wishes to pro- 
secute involves some substantial question 
of law. 8ix grounds of appeal are an- 
tered in the application. The first ground 
is the only one which relates to the order 
of this Court dismissing the appeal for 
default That raises no question of law 
whatsoever. The remaining five all relate 
to questions which arose between the 
parties on the meritfS in the Court below . 
They do not relate to our order of dia- 
missaP for default, from which this ap- 
plication has arisen. Of these five grounds 
only ground 4 has bean indicated to us as 
involving any question of law. The 
(Question involved depends upon the find- 
ings of fact arrived at by the Court below 
and affirmed by our order of dismissal. 
These facts being against the appellant, 

(1) [1898] 20 All. %7~(189’8) A. W.N.77. 
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we can see no suhstanMal question of law 
which arises for decision. 

In our opinion the applicant is not 
entitled to the certificate ^hioh he seeks. 
This application is rejected with costs. 

V.B./r.K. Application rejected. 

A. I. R. 1915 Allahabad 328 

Tudball and Chamier, JJ. 

E. I. By — Defendant— Appellant. 

V. 

M. K. Boil — Plaintiff — Respondent. 

Second Appeal No. 469 of 1914, Deci- 
ded on 17bh May 1915, from decree of 
First Addl. Judge, Aligarh. 

^Railways Act (9 of 1890), S 75 — No liabi- 
lity for loss of passenger’s luggage containing 
silver and silk in absence of declaration. 

The luggage of a passanger which is hooked is 
a package \vith)n (Ins meaning of 75, R\r. Act. 
If the luggage contains silver and .silk asiegards 
which the passenger does not make anv declara- 
tion at the time of booking, Railway Gompanv is 
not liable for its loss. [P :V2P 0 2, V n29 0 1] 

IF. WaUacJi — for Vppellant 

Siijcuflro XatJi Sen — for Respondent. 

Judgment. —This appeal arises out of 
a suit brought by the plaintiff respondent 
under the following circumstances: — The 
plaintiff travelled on 3rcl July 1912 as a 
passanger from Howarh to Khurja by the 
up Ainballa express train on the East 
Indian Railway. He had three parcels of 
luggage: two bundles and a steel trunk. 
These were weighed and delivered by him 
to the railway administration and placed 
in the luggage van. Only two bundles 
were delivered at the end of his journey. 
The steel trunk was lost. lie therefore 
sued the railway for Rs. 461-8-0, the 
value of the box and its contents, plus 
Rs. 40 damages, total Rs. 501. At the 
time the luggage was booked . e did not 
declare the nature of the contents. Ac- 
cording to his plaint the trunk contained 
besides ordinary clothing some silk arti- 
cles the value of which comes to over 
Rs. 300 and also some silver articles of 
the value of about Rs. 60. These are all 
articles which are mentioned in Bch. 2, 
Railways Act. 

The Railway Company pleaded that as 
the plaintilf had not declared arti- 

cles it, the com{)any, was not liable in 
view of the terms of S 75, Railways Act. 
The Courts below did not accept this plea 
and decreed the suit in favour of the 
plaintiff. The Railway Company appeals 
and the same point is raised before us. 
The point is one which is covered by the 
1 to* bo found in Mahomed Ahdul 


Ghaffar v. Secij, of State (l) and Aiwar 
V. Simla Kalka Railway Co* (2). The 
Court below has relied on a decision of 
the Calcutta High Court in Veleyat TIos- 
setn V. Bengal and' N or tli’^Y/e stern Rail- 
way Co. (3). In this case no question of 
the applicability of S 75 arose. The 
articles which weie in dispute therein 
were durries. which do not come within 
Scb. 2 of the Act. The Railway Com- 
pany had sought to free itself of its liabi- 
lity in that case by pleading a certain rule 
made by itself which the Court held to 
be in conflict with the terms of S. 72 of 
the Act and, therefore of no foice. How- 
ever even in that judgment there is a 
remark which is in favour of the appel-^ 
lant before us. At p. 823 the judgment 
runs as follows: 

“A lulc m.irb under the Acl ii, not a provision 
ol the Act, vine] the wonls have an obvious re- 
ference to IS 73 relating to the carnnee of ani- 
inaD, and to S. 75 relating to the carriage of 
aiticles of spec’ '1 value, vshicli are expiosaly 
tiaiaed lo )9ace era tain i estrictions on the full 
operation of S 71 ” 

lb IS clearly an expression of opinion 
that H. 74 of the xVcb is governed by R. 75. 
The argument on behalf of the respon- 
dent is that S. 74 is the only section iuir 
the Act which governs the case of passen- 
gers’ luggage, and that S. 75 has nothing 
to do with luggage whatsoever. In our 
opinion there is no force in this conten- 
tion. The steel trunk was no less a 
package or parcel )) 0 caus 0 it was booked 
as luggage. The language of R. 75 is gene- 
ral. It provides: 

“When anv art.cles mentioned in the Sch. 2 are 
contained in any parcel or jiackage delivered to 
a railway administration for carriage bv rail- 
way and the value of such articles in the parcel 
OL package exceeds one hundred rupees, the rail- 
way adiniufstration shall not bo responsible tor 
the loss, destruction or deterioration of the** 
paicel or package, unless the poison sending or 
d(3li\criDg the pniccl or pa'^kage to the adminis- 
tration caused its value and contents to he dc- 
claicd, or declared them at the time of Iho de- 
livery of the parcel or package for carnage by 
railway, etc.” 

Ln the present case the plaintiff deli- 
vered a package to the railway adminis- 
tration for carriage by railway. That 
package ccTfitainod articles mentioned 
in .Sell. 2 of value over Rs. 100. The 
facts of the prosnt case are clearly and 
distinctly within the meaning of the 
language of R. 75, which is a section of 
general application to all classes of goods. 

(1) [1897] 56 P. R. 1897. 

(2) [1907] 73 P. R. 1907^15 P. b. R. 190.^. 

(3) [1909] 00 (Jal. 819—0 1. 0. 170. 
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In otSir opinion the appeal is well founded. 
The plaintiff having failed to declare the 
articles the value of which he seeks to 
recover, the Railway Company is not 
lia])le for the loss of the trunk and its 
contents. We allow the appeal and set 
aside the decrees of the Courts below. 
The plaintiff’s suit will stand dismis^d 
with costs in all Courts. 

v.i;./r K. Ap])eiiJ (Icorccih 
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Chamier, J. 

D ha n i Sa Ji u — De f en da n t — A i3pe 1 1 a n t . 

V. 

Uo] Mahal Kiinuari Plaintiff*— Res- 
pondent. 

Seoc^nd Appeal No. 701 of 1011, De- 
cided on 4th May 1915, from decree oF 
AddL Judge, Gorakhpur. 

Agra Tenancy Act (2 of 1901), S, 83 — Ex- 
proprietarV right ceases to exist after relin- 
quishment. 

The effect of the relinquishment of e\-pro- 
prietavy rights is as if th.> e\-piopnctarY rights 
had never come into oxisteuoo at all, 'Hie per- 
bon in whose favour the lelinquishmont of ox- 
proprietary rights is made cannot subsequently 
claim those rights. [P 32 U 0 2] 

^ yl. P. D'lihe and Jan{} Bahadur Lai — 
for Appellant. 

Harihans Sahai — for Respondent. 

Judgment. — B^eo Dihal madea simple 
mortgage of a two-annas share in a vil- 
lage in favour of the respondent. Seven 
years later he made a usufructuary mort- 
gage of nine-pies out oi the two annas 
shares in favour of the appellant. A few 
days after this mortgage the mortgagor 
executed a deed of relinquishment in 
respect of his ex- proprietary rights in 
ceitain plots of land aggregating 18 bi- 
ghas or so. The first mortgagee brought 
a suit upon her mortgage impleading the 
second mortgagee. She obtained a de- 
cree, brought the property to sale, and 
purchased it herself. She obtained for- 
mal delivery of possession of the entire 
jtwo-annas share. But the appellant de- 
clined to give up possossiomof the 18 bi- 
ghas odd, the ex-proprietary rights in 
which had been relinquished by the mort- 
gagor. This is a suit for possession of 
the nine-pies share including the IS hi- 
ghas odd. 

The first Court decreed the claim for 
the share but dismissed the claim for 
possession of the plots. On appeal the 
Additional District Judge gave*tho res- 
pondent a decree for possession of 9 bi- 
sj.hsks 6 bisvvns 5 dhurs and for mesno 


profits of the same, He diarnissed tfie 
claim of the respondent as regards the 
remaining 9 bighas, on the ground that 
she had failed to prove that the appoi* 
lant held possession of those 9 bighas. 
On behalf of the defendant-appellant it 
is contended that the respondent is not 
entitled to possession of any portion of 
the land, in which the mortgagor became 
entitled to ex-proprietary rights on the 
making of the usufructuary mortgage, 
and that the relinquishment of his ex- 
proprietary rights by the mortgagor 
operated for the benefit of the appellant 
only. In my opinion the learned Judge 
has taken a correct view of this matter. 
The mortgagor became entitled to ex- pro- 
prietary rights hut deliberately relin- 
quished them. No one could prevent 
him from doing so. The result of the 
relinquishment was to improve the se- 
curity held by the mortgagees. In the 
first instance, no doubt, the relinquish- 
ment operated more for the benefit of 
the second mortgagee than for that of 
the first mortgagee, boesuse it enables the 
second mortgagee to obtain actual pos- 
session of land which he could not other- 
wise have obtained: but, in ray opinion, 
when the property was sold in execution 
of the decree on the first mortgage the 
purchaser became entitled to proprietary 
rights in the whole two annas. The ex- 
proprietary rights had been carved out 
of the two- annas share by the law but 
subsequently ceased to exist. < 

To my mind it is as if the ex-proprie- 
tary rights had never come into exist- 
ence at all, and there is no more ground 
for refusing to give the purchaser pos- 
session of these plots than for refusing 
to give him possession of any other })lot 
included in the usufructuary mortgage. 
The appeal, therefore, fails. Cross-ob- 
jections have been filed by the respond- 
ent to the effect that the Court should 
have decreed possession of the entire 
18 bighas and mesne profits of the same. 
I have been referred to a number of 
rnbkars recorded by the first Court. 
None of them show" that the appellant 
held actual possession of the whole 18 
bighas. They show that the parties 
elected not to give oral evidence ami they 
state the result of an examination of 
some of the documentary evidence. No 
attempt has been made to show me that 
the documentary evidence proves that 
all the plots specified at the end of the 
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plainfe were in fact in possession of the 
appellant;. The District Judge finds that 
it is nofc proved that the appellant held 
possession of all the plots. I accept his 
finding The resiilt is that the cross- 
objections also fail. Both the appeal and 
the cross-objections are dismissed with 
costs. 

vp./h.K. Appeal dismissed. 

A. I. R. 1915 Allahabad 330 (1) 
Full Bench 

ErCHARDS, C. J., Banerji and 
Tqdball, JJ. 

Ml Lahaso ICunioar — riaintiff — Ap- 
pellant. 

V. 

Mahahtr TeAuari and others — Defen- 
dants —Respondents. 

Second Appeal No. 1183 of 1913, De- 
cided on 9th April 1915, from decision 
of Snb-Judge, Ghazipur, D/- 30th April 
1913. 

Cosharer — Exclusive possession by one 
raises presumption of other’s consent — Other 
cannot demolish building after standing by 
for many years. 

Where one cosharer is for many years in ex- 
clusive possession of a particular plot and makes 
constructions thereon, the presumption is that 
he is so in possession with the consent of the 
cosharors. The other cosharers cannot after 
lying by for many years come in and ask to 
have the constructions demolished. [P 330 C 2J 

S. K. Dar -for Appollant. 

Lahshmi Naratn for M. L, Agar- 
wala — for Res pond onts. 

Judgment. — This appeal arises out 
of a suit in which the plaintiff sought a 
declaration that the share of the plain- 
tiff and defendants No. 38 and 39 amounts 
to three-eighths in a plot No. 703, and 
that she might have a decree for joint 
possession of the plot and for removal 
of a thatch and for the restoration of a 
ditch said to have been filled in. Not- 
withstanding the pleadings it is quite 
clear that the (contesting) defendants’ 
contention was not that the plot in ques- 
tion did not form part of the joint pro- 
perty of the cosharers, but that they 
for a very long time had been in posses- 
sion and had sunk a well and made cer- 
tain constructions. In the lower ap- 
pellate Court the defendants raised no 
controversy as to the proprietary title 
of the parties to the plot in question. 
All that they contended was that having 
regard to the long time they had been 
in possession , the plaintiff was not en- 
titled to put them out or to have con- 


structions demolished. It is perfectly 
clear that in the event of a -partition 
the plot in question will have to be taken 
into consideration. The authority making 
the partition will have regard to the 
rules that as far as possible parties in 
possession shall be left in possession and 
if that is found to be impossible and a 
certain plot (on which are buildings) in 
the possession of one party has to be 
put into the lot of another rdht will be 
assessed. Where one cosharar is for 
many years in exclusive possesssion of 
a particuler plot and makes constructions 
thereon the presumption is that he is 
so in possession with the consent of the 
cosharers. The other cosharers cannot 
after lying by for many years come in 
*and ask to have tiie constructions demo- 
lished. We think that the view taken 
by the Court below was correct and 
ought to be affirmed. Theie is no ques- 
tion of adverse possession in the case. 
Wo dismiss the appeal with costs. 
v.b./h.k. Appeal dismissed. 

A. I. R. 1915 Allahabad 330 (2) 

Richards, C. J. and Rapique, J. 
Shiva Chandcr Singh and others — 
Plaintiffs — Appellants. 

V. ^ 

Earn Chandcr Singh — Defendant — 
Respondent. 

Second Appeal No. 571 of 1914, Deci- 
ded on 22nd Jud^1915, from decree of 
Judge of Moradabad. 

Agra Tenancy Act (2 of 1901), S. 164 — 
Coskarers proving fact of arrears of rent 
and solvency of tenants — Onus of proving 
reason for non-collection of rent lies on 
lambardar. 

In a suit for profits against a lambardau if the 
cosharors give general evidence to show that 
the rents are greatly in arrear, that the tenants 
are solvent and that there are no special circum- 
stances why the rents should not have been 
collected, the onus is shifted on to the defen- 
dant of showing that for some reason not con- 
nected with his own negligence or misconduct 
he was unable to collect the rents: 17 I. C. 914, 
Jppr. [P 331 C 1] 

GoJml Prosad-~-(oT Appellants. 

M. L. Agarwala—iov Respondent. 

Judgment. — This appeal arises out 
a suit brought by cosharers against the 
lambardar. The Court of first instance 
held that the defendant had been guilty 
of negligence and decreed the plaintiffs’ 
claim on lihe basis of the gross rental. 
The lower appellate Court varied the 
decree of the Court below. In the course 



1915 . 

of his judgment the learned District 
Judge says: 

“ The next point urged is tha-t the profits 
should be oalculated on aotual collections and 
not on the recorded rentals as has been done by 
the lower Court. This plea, in my opinion must 
be allowed for in a suit under S 164, Ten. Act, 
profits must be allowed on actual collections, 
unless it is proved that the rents have re- 
mained uncollected owing to the negligence or 
miscondact of the lambardar. In this case as far 
as 1 can see, there is nothing to show that the 
rents were not collected through the negligence 
or misconduct of the defendant.” 

The Court of first instance had stated: 

“ The patwari further slates that the amount 
of arrears is recoveranle and the tenants are in 
a position to pay it. Accordingly on the plain- 
tifi 9 application the defendant lambardar was 
examined. When he was asked to state the 
cause of such heavy arrears, he did not give any 
satisfacuAy cause. On the other hand he stated 
that ho knew nothing at all, that he had no 
account book of collections and arrears, nor 
could he state what amount of money was rea- 
lised from w*hat tenant and what amount of 
money wis m arrears. The burden of proof 
that the money which is due by the tenants ro- 
mainocl m arrears owing to unavoidable circum- 
stances, lay on the defendant. But ho did not 
prove it. The statement of the defendant that 
he did not know anything at all proves that he 
had not made his statement in good faith.” 

U seems to us that if a oosharer gives 
general evidence to show that the rents 
are greatly in arrear, that the tenants 
are solvent and that there are no special 
loiroumstances why the rents should not 
Ihave been collected, the onus is shifted 
'on to the defendant of showing that for 
some reason nob connected with bis own 
negligence or misconduct ho was unable 
to collect the rents. It is very difficult 
ito see what other evidence a cosharer 
under ordinary circumstances could give. 
This view was taken by a learned Judge 
of this Court in the case of MitJian Lai 
V. Mtzdjh Lai (l). In the present case 
the evidence of the lambardar, as pointed 
out by the Court of first instance, was 
extremely unsatisfactory. If the defen- 
dant knew nothing about the circum- 
stances of the village ho should have 
produced his karinda. There seems to 
bo no dispute about the expenses. We 
think before finally disposing of the ap- 
peal, we should refer the following issue 
to the Court below: 

” What routs for the years lu suit were left 
unrealised and how much of these arrears were 
unrealised on account of the negligence or mis- 
conduct of the lambardar*^” 

We direct the Court below to order 
the lambardar (within a time to be speci- 

ll) [1912] ItTcToi 4. 
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fied in the order) to file an account show- 
ing the names of the tenants, the 
amounts that have been realised from 
each of the tenants, and the amounts 
left unrealised In the case of rents 
unrealised the lambardar will give in a 
column of the account his reasons why 
these rents were nob realised. When 
this account has been filed the plaintiffs 
will have a right to see the same, and 
they will then be entitled to go into evi- 
dence to show that in respect of the 
moneys not realised, the lambardar wasi 
guilty of negligence or misconduct. The! 
lambardar will of course have a right tol 
rebut the evidence, if any produced byl 
the plaintiffs. The usual ten days willj 
bo allowed to file objections on return of, 
the finding. 

v.B./r.k. Issue re7tuU^d, 

A. I. R. 1915 Allahabad 331 

Ohamieh, J. 

Hira Lai and — Applicants. 

V. 

Opposite Party. 

Criminal Rovn. Petn. No. 1229 of 1914, 
Decided on 5th May 1916, from order 
of Magistrate, Aligarh. 

Copyright Act (3 of 1914), S. 7 (a) — Copy- 
right did not include exclusive right of trans- 
lation — -Author is entitled to copyright in book 
translated by him. 

Under the old Copyright Act “copyright” did 
not include the exclusive right of trcinslation, 
but the author of a book who made a translation 
of it was entitled to a copyright in it as if it 
were an original work. [P 331 C 2 F 332 0 1] 

E, A, Howard — for Applicants. 

S K, Dar—iox Opposite Party. 

B. M a Icomson-- lor the Crown. 

Judgment— The applicants have been 
convicted of an offence under S. 7 (a), 
Copyright Act, 1911. Ajudhia Prasad 
wrote a book in Urdu called Trans- 
lation Guide, Part I, and had it prin- 
ted in 1897 by the applicants who are 
the owners of a press. Pie also wrote 
a Translation Guide, Part I, in Hindi 
but died before he could publish it. His 
widow, the complainant, had the new 
work printed and published by the ap- 
plicants in 1911. Three years later the 
applicants published another edition of 
the Translation Guido in Hindi, but sup- 
pressed the name of the author and 
claimed to be the proprietors of it. For 
the applicants it is contended that the 
complainant had no copyright in the Hindil 
work. "Copyright” did not formerly in- 
clude the exclusive right of translation,] 
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but the author of a book who made a 
translation of it was entitled to a copy- 
right in it as*if it were an original work. 
Therefore even if the Hindi Look in ques- 
tion is only a translation of the Urdu 
book, A^udhia Prasad, and his widow 
after him, had copyright in the Hindi 
book. S. 4 of the Act of 1914 to which 
counsel has referred has no bearing upon 
the case. The application is dismissed. 

V.r./n.K. Am)hGatton dismibscd. 

A. I. R 1915 Allahabad 332 

Hick vuds, C. J. and Bxfiqve, J. 

Prasad — Defendant— Appellant. 

V. 

Lt' i liahadiit and anoiJicf — Plaintids 
— Respondents. 

First Appeal No. 91 of 1914, D( 3 cidod 
on 25th November 1915. from decision of 
Sub-Jiidge. (^awnpore. 

Civil P. C. (5 of 1908), O 23, R. 3 Agree- 
ment of compromise in mutation case is not 
registrable and is admissible in other suit — 
Registration Act (16 of 1908), S. 17 (2) (6). 

A petition filed in a mutation ca«;c in which 
tlio jiarti€g iiicrely request the revenue Court to 
effect mutation of names in accordance with an 
agreement come to between the parties out of 
Court, is not compulsorily registrable and is ad- 
missible m evidence in a subsequent civil suit to 
prove the adjustment of a dispute between the 
parties out of Court. [P 338 0 2] 

M. L. Agarwala and Benod Behai i — 
for Appellant. 

Kailas Nath Katju and Tej Bahadur 
Sap/u — for Respondents. 

Judgment — This appeal arises out of 
a suit in which one Lala Lai Bahadur 
claimed a declaration of his title to cer- 
tain property which originally belonged to 
three brothers, Raja Lai, Ambika Prasad 
and Munna Lai. The plaintiff’s claim 
was that he was the daughter s son of 
one Bhawani Sahai, the pateriial grand- 
father of the throe persons we have 
named. It appears that while this suit 
was pending, there were also ponding in 
the revenue Court proceedings for muta- 
tion of names. The application for muta- 
tion, and the opposition thereto, were 
based on exactly the same considerations 
as in the civil suit. On 23rd October 
1913 a petition was presented in the re- 
venue matter signed by Lai Bahadur 
(plaintiff) and Rital Prasad (the contend- 
ing defendant). This petition set forth 
that the revenue matter had been com- 
promised in the manner set forth in the 
petition. The petition goes on to say 
that Lai Bahadur and Govind Prasad 


1915 

had agreed to recognize that Sital Pra- 
sad had a right to three-fourths of the 
property in dispute as sapinda to Raja 
Lai and Munna Lai. The revenue Court 
acted on the petition and made entries 
accordingly. On 21st November 1913 
the plaintiff presented a petition to the 
learned Judge before whotn the present 
suit was pending, stating that the suit 
had been comrpomised and asking that a 
decree should bo made under O. 23, R. 3,| 
Civil P. C. Fie brought on to the file, the| 
petition of 23rd October 1913, to which 
we have referred above. The defendant did 
not deny that he had joined in the peti- 
tion, but said that ho had dene so as the 
result of fraud and undue influence. The 
Court below held that there was ap fraud 
or undue influence and made a decree in 
the terras of the alleged adjustment. 

In the present appeal it is ?iig 0 d that| 
the petition, not being registeied, was 
inadmissible having regard to the provi- 
sion of S. 17, Registration Act, 16 of 
190s, The respondent contends that the 
petition to the revenue Couit was not a 
document that lequired registration and 
that it was admissible to prove that an 
adjustment of the civil suit had been 
made by the parties out of Court and 
that in, the absence of fraud, it demon- 
strated that there had boon an adjust- 
ment. Fi’om time to time the admissi- 
bility of such petitions as evidence in 
subsequent proceedings in the civil Courts, 
has been raised and there is undoubtedly 
some conflict of authority. S. L7, Regis- 
tration Act, (Cl. b), provides that 
“nontestamentar}/ instruments which purport 
or operate to create, declare, assign, limit or 
extinguish any right, title or interest of tho 
value of Hs. 100 and upwards to or in immov- 
able property” 

must be registered. It has been argued 
that these potiuions are instruments re- 
quiring registration within the meaning 
of the section, in most, if not in all, of 
tho cases heretofore decided in which the 
question has arisen, the petition was 
liresented to the revenue Court long be- 
fore the civil Court proceedings were 
instituted. It may perhaps fairly be said 
that in some of these cases the party 
producing the petition of compromise, 
was attempting to use it for the purpose^ 
of showing that some right in immo- 
vable property had either been “created, 
declared, assigned, limited or exting- 
uished.” If in the present case, the res- 
pendent was seeking to use the petition' 
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to show that a right in immovable pro- 
perty had been “created, declared, as- 
signed, limited or extinguished,” it might 
have been urged with great force that 
if the document “purported or operated” 
to do any one or more of these things, it 
was inadmissible for want of registration 
and that if it did not so “purport or ope- 
rate” it was inadmissible as irrelevant. 
In the present case we think that the 
petition of 23rd October 1913 was 
produced in the Court below merely for 
the purpose of showing that this very 
suit had been adjusted by the parties out 
of Court. This is clearly shown by the 
petition which the plaintiff filed in the 
civil Court setting forth that there had 
been aft adjustment. The petition of 23rd 
October does not on the face of it pur- 
port to “create, declare, assign, limit or 
extinguish any right.” It was merely a 
request to the revenue Court to eSect 
mutation of names in accordance with an 
agreement come to between the parties. 
The petition does not on the face of it 
Jeven purport to be the agreement bet- 
ween the parties. It is simply a “peti- 
tion” addressed to the Court. O. 23, E. 3, 
provides that where it is proved to the 
satisfaction of the Court that a suit has 
been adjusted wholly or in part by any 
lawful agreement or compromise, the 
Court shall order such compromise to be 
recorded and shall pass a decree in accor- 
dance therewith so far as it relates to the 
suit. 

Prior to the passing of the present 
Code, it had been the practice of this 
Court not to act under the corresponding 
S. 375, of the old Code, unless the par- 
ties were actually agreed that an adjust- 
ment had been made when the Court was 
asked to act. The other High Courts on 
the contrary had taken the view that it 
was open to one of the parties to prove 
the adjustment even when the other 
party denied it. The words of the pre- 
sent order seem to indicate that the 
legislature has thought well to adopt 
the practice prevailing in the other 
Courts and that the Court must now 
inquire whether or not there has been 
an adjustment out of Court. There was 
nothing to prevent the parties to th^ 
present suit coming to an oral agreement 
of adjustment. The only transactions 
relating to immovable property which 
require to be made in writing are those 
Bpecified in the Transfer of Property Act. 


If the parties had presented to the civil 
Court a petition in the same terms as 
that presented to the revenue Court, the 
civil Court would undoubtedly have re- 
ceived it and acted upon it. We do not 
think that any one could have contended 
that such a petition required registration. 
Suppose that both parties had signed 
such a petition and that on the strength 
of it the respondent had asked the Court 
to act under O. 23, E. 3, suppose further 
that the applicant had opposed the Court 
so acting on the ground that he had been 
induced to sign the petition by fraud and 
that the Court had found that there was 
no fraud, we think it clear that the 
Court would have been bound to make 
a decree in terms of the adjustment and 
that the applicant could not have suc- 
cessfully contended that the signed peti- 
tion was inadmissible for want of regis.* 
tration. We think that the petition! 
(which both parties signed) to the re-| 
venue Court was in the circumstances of 
the case admissible as evidence that the 
present suit had been adjusted out of 
Court. The significance to be attached 
to the evidence is of course another 
matter. In the present case, when we 
consider that the mutation proceedings 
and the civil Court suit were going on 
simultaneously, and that it was exactly 
the same dispute, it is clear that the 
present suit was adjusted. It is quite 
clear that the petition in the revenue 
matter was made in pursuance of the 
agreement to adjust the dispute pending 
between the parties. In the natural 
course of events, if Sital Prasad had kept 
good faith, he would have joined in a 
petition to the civil Judge couched in 
exactly the same terms as the petition 
he bad joined in, to the revenue Court. 
We think that the Court below was 
justified in coming to the conclusion that 
the parties had adjusted the suit out of 
Court, and that being so, it was the duty 
of the learned Judge to make the decree 
in terms of that adjustment. We see no 
reason to differ from the view taken by 
the Court below on the question of undue 
influence and fraud, nor was it seriously 
urged that we should do so. We dismiss 
the appeal with costs including in this 
Oourtfees on the higher scale. The de- 
cree will not issue until the deficiency is 
made good by the plaintiff-respondent. 

V.B./r.k. Appeal 
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Kichakds, G. J. and Kafique, J. 

Jahangir and another — Defendants — 
Appellants. 

V 

Sheonij Singh —Plaintiff — Respondent. 

Second Appeal No. 670 of 1914, Deci- 
ded on 23rd June 1915, from decree of 
Dist. Judge, Moradabad. 

(a) Evidence Act (1 of 1872), S. 32 (6)— 
S. 32 (6) does not require proof of author of 
old pedigree. 

Neither S. ;V2, Evidence Act, nor its Cl. G 
provides I hat it is necessarv to show who it was 
that made the statements lelerred to therein. 

Where an old pedicree, which was found to 
be genuine, was made long before the question 
m dispute had arisen and it was impossible to 
show who m fact had made the statements con- 
tained in the pedigree: 

Held', that the pedigree was admissible in 
evidence. [P .S35 C IJ 

(b) Practice — Evidence — Objection to admis- 
sibility of evidence must be raised when evi- 
dence tendered. 

The proper time to object to the admissibility 
of evidence is at the trial when the evidence is 
tendered and it is then that the Court should 
rule as to the admissibility or inadmissbility of 
the evidence. [P 334. C 1] 

Stirendra Nath Sen—ior Appellants, 

Nehal Chand for B. E. 0 Conor and 
A, B. C. Harmtatio7i — for Respondent. 

Judgment. — This appeal arises out of 
a suit brought by the plaintiff for a dec- 
laration that a certain deed of gift made 
by one Mt. Sanjia in favour of the defen- 
dant should be held to be null and void 
after her death. The Court of first in- 
stance dissmissed the plaintiff’s suit. 
The lower appellate Court gave him a 
decree. 

Having regard to the fact that this is 
a second appeal, the learned vakil on 
behalf of the defendant- appellant was 
bound to admit that the only question 
that could be argued, wag the admissi- 
bility in evidence of a pedigree relied 
upon by the plaintiff, on the strength of 
which the lower appellate Court decreed 
the plaintiff’s claim. Objection to the 
admissibility of evidence taken at a late 
stage in litigation is not to be encouraged. 
The proper time to object to the admis- 
sibility of evidence is at the trial when 
the evidence is tendered and it is then 
that the Court should rule as to the ad- 
missibility or inadmissibility of the evi- 
dence. When the objection is taken at 
the proper time, the party wishing to 
produce the evidence may be able to take 
steps to make the evidence admissible. 


stage in the litigation, it may mean that 
an appellate Court is obliged to decide 
against the party on a technical ground 
or the time of the Court is taken up in 
re-trying matters which ought to have 
been disposed of at the oiiginal hearing, 
the result being loss of public time and 
additional and unnecessary expense to 
the litigants. 

The document in question is an alleg- 
ed pedigree showing the relationship of 
a number of peisons and amongst others 
of Hulas (the husband of Mt. Ranjia) 
with one Bhusa, The document, accord- 
ing to the finding of the Court below, 
was an ancient document and genuine. 
A witness of the name of Jiraj iK-oduoed 
the document. It had been filed in muta- 
tion proceedings, the record of which 
case was sent for. Jiraj identified the 
document and stated that he had received 
it as a family pedigree from his grand- 
father. No objection appears to have 
been taken to the admissibility of this 
document in evidence in the Court of 
first instance, although its genuineness 
was not admitted. In the lower appel- 
late Court it was objected to, on the 
ground that it was inadmissible because 
no evidence was adduced to show who 
had made it. We think that having re- 
gard to the stage at which objection as 
to the admissibility of the document is 
made, we should treat it as a document, 
produced by Jiraj who proved that he 
recieved it from his grandfather, as be- 
ing a document which contained the 
particulars of the family relationship. 
We must also assume that the statements 
made by the witness Jiraj are true, they 
having been believed by the lower ap- 
pellate Court. The question is whether 
under these circumstances the document 
is or is not admissible in evidence. B. 32, 
Evidence Act, provides'that 

“Statements, written or verbal, of relevant 
facts made by a person who is dead, or who can- 
not be found, or who has become incapable of 
giving evidence, or whobe attendance cannot be 
procured without an amount of delay or expense 
which, under the oircunistances of the case, ap- 
pears to the Court unreasonable, are themselves 
relevant facts in certain cases.” 

Cl. 6 is as follows: 

“When the statement relates to the existence 
of any relationship by blood, marriage or adop- 
tion between persons deceased, and is made in 
any will or deed relating to the affairs of the 
family to which any such deceased person be- 
longed, or in anv faniilv pedigree, or upon 
any tomb stone, family portrait, or other thing 
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on which such statements are usual!}' made, 
and when such statement was made before the 
question in disputes was raised.” 

We assume for the purposes of our 
decision that it was impossible to show 
who in fact had made the statements 
contained in the pedigree, that the pedig- 
ree was made before the question in dis- 
pute had arisen and necessarily that it 
was iraposisible to call as witness the 
person who had made the material state- 
ments contained in the pedigree. The 
question is whether on these assump- 
tions the document was admissible. We 
think that it was. Neither the section 
nor the clause provides that it is neces- 
sary to show who it was that made the 
statements. In the case of an old pe- 
digree it would be generally quite impos- 
sible to give evidence as to who was the 
author of the stafcements. We may point 
out that in the present case wo are not 
called upon to express any opinion as to 
the genuineness of the document, or the 
weight to be attached to the evidence. In 
our opinion the decision of the Court be- 
low was correcb and ought to be affirmed. 
We accordingly dismiss the appeal with 
costs. 

V.B./r.k. Appeal dtsnmsed. 
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Banerji and Rafique, JJ. 

Ham Chand '“Petitioner — Appellant. 

v. 

Gaya Dm Teivari — Opposite Party — 
Respondent. 

First Appeal No. 109 of 1915, Deci- 
ded on 81st July 1915, from order of 
Judge, Agra, D/- 10th March L915. 

Civil P. C. (5 of 1908), S 92 — In suit under 
S. 92 person appointed trustee by compromise 
— -Trustee adjudged insolvent — Application 
to remove him is not in continuation — Fresh 
suit lies. 

In a suit under S. 92, Civil P. C. a compro- 
mise was effected by which oue Cf \Na 3 ap- 
pointed manager of a temple. Subsequently 
G was declared insolvent and an application 
was made to the District Judge to remove him: 

Uelclx that the suit having been decided and 
a decree made the application could not bo in 
continuation of the suit and was therefore not 
entertainable. 

Held: fiiitUe" that the remedy was a further 
suit under S. 92, Civil p. C ” [P S3.5 0 2] 

(7. L, Agarwala-- iox Appellant. 

Mohan Lai Sandal — for Respondent. 

Judgment. — In our opinion the Court 
below is right. A suit was brought 
under S. 92, Civil P. C. for removal of 
certain trustees of a temple. The case 


was compromised and a decree was made 
in accordance with the compromise, to 
the effect that Gaya Din should be the 
manager of the temple and Ram Chand 
should be the manager of the temple pro- 
perty. It is said that Gaya Din has| 
been declared insolvent and accordingly 
an application w^as made to the District 
Judge to remove Gaya Din from his office 
of trustee. The learned Judge has, in 
our opinion, rightly held that no such 
application could be made in the Mis- 
cellanneous Department. If Gaya Din 
had committed any act 
entail his removal from 
trustee, the remedy was 
S. 02, Civil P. C. but no application in! 
the Miscellaneous Department could bej 
made for his removal. The Court has no' 
authority to entertain an application of! 
this kind. The learned vakil for the' 
appellant contends that the present ap-j 
plication was in continuation of the suit 
which terminated in a compromise andi 
decree. The suit having been decided! 
and a decree made there could nob he a 
continuance of the suit. The present 
application cannot be deemed to be an 
application for execution of the decree. 
We dismiss the appeal with costs. 

V.B./r.k. App)eal dismissed. 


which would I 
the office of 
a suit under 
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Richards, C. J. and Rafique, J. 

Bam ’Samp and others — Defendants 
— Appellants. 

V. 

Jasivant Hai and others — Plaintiffs-— 
Respondents. 

Privy Council Appeal No. 19 of 1915, 
Decided on 2Gth November 1915, for 
leave to appeal to His Majesty. 

Limitation Act (9 of 1908), S. 12 and 
Art. 179 — Copying day* would be excluded 
in computing limitation for leave to appeal 
to Privy Council. 

In computing the period of six mouths under 
Art. 176, liim. Act, provided for an application 
for leave to appeal to His Majesty in Council, an 
applicant is entitled under S. 12, CL (2), Lim. 
Act, to exclude the day on which the ludg* 
meiit complained of was pronounced and the 
time requisite for obtaining a copy of the 
decree. 

Section 12 (2), Lim. Act, is general and ap* 
plies to all applications for leave to appeal. 

^ [P 336 C 1] 

Oulzanlal and Kailas Nath Katju — for 
Appellants. 

Benode Behari—iox Respondents. 

Judgment. — This is an application 
for leave to appeal to His Majesty in 
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council. A point has been taken on behalf 
of the respondent that’ the application 
was not presented within time. Art. 179. 
I. in . Act, prescribes a period of limita- 
tion of six months from the date of the 
decree, S. 12, Gl. (2), Lim. Act (now in 
force) provides that in computing the 
period of limitation prescribed for an 
application “for leave to appeal,’* the 
day on which the iudgment complained 
of, was pronounced and the time re- 
ijuisite for obtaining a copy of the decree 
shall be excluded. It is admitted that 
if this provision applies to an applica- 
tion for leave to appeal to His Majesty 
in Council, the application is within time. 
Prior to the passing of the present 
Limitation Act, appeals to His Majesty 
had to be brought within six months from 
the date of the decree and the applicant 
was not at liberty to exclude any time 
for the purpose of obtaining a copy of 
che decree. Tnder the old Act, this 
time was only allowed to applications 
for leave to appeal as a pauper; hut the 
clause of the section as it now stands is 
general and appears to apply to all ap- 
plications for leave to appeal. It is 
highly probable that the words “leave to 
appeal as a pauper’’ were omitted so as 
•to include applications for leave to ap- 
peal in insolvency matters- But in con- 
,struing the section, we must deal with 
the section as it now stands. On the 
plain words of the section, an applicant 
for leave to appeal is entitled to exclude 
the period referred to. In our opinion, 
the application is within time. 

The value of the subject-matter of the 
suit in the Court below and of the pro- 
posed appeal to His Majesty in Council 
is upwards of Bs. 10,000. This Court 
did not affirm the decision of the Court 
of first instance. The case accordingly 
lulfils the requirements of S. 110, Civil 
P. C. and we so certify. We make no 
order as to costs. 

V.B./e.K. J j)plicatio7i granted, 
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Banerjee and Eafique, JJ. 

Madho Bam and Decree-hol- 

ders — Appellants. 

v. 

Nthal Singh and otheis — Judgment- 
debtors — Respondents. 

Execution Second Appeal No. 1828 of 
1914. Decided on 27th July 1915, from 
decision of Dist. Judge, Sabaranpnr. 
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(a) Limitation Act (9 of 1908), Art. 181 — 
Art. 181 governs application *under O. 34, 
R. 5, Civil P. C.— Time runs when right to 
apply accrues. 

An application for an order absolute for sale 
under O. 34, R. 5, Civil P C , is governed by 
Art. 181, Sell. I, Lmi. Act, 1908, and the period 
of limitation should be computed from the time 
when the right to apply first; accrued. 

[P 3.37 0 2] 

(b) Limitation Act (9 of 1908), Art. 181 — 
Right to apply under O. 34, R. 5, begins after 
expiry of time allowed by first Court — No 
fresh starting point is given by appellate 
decrees confirming first Court’s decree. 

A preliniinary decree under 0. .34. K. 4, Civil 
P. G , was made on 27th February 1909. The 
decree allowed a period of six months to the 
)udgment-debtor to pay the amount of the decree 
and that period expired on 2Gth August 1909. 
Meanwhile the judgment-debtor appealed. The 
decree was afiirmcd by the lower appellate Court 
Court on 25th January 1911 and by the High 
Court on 25th Jannaiy 1912. Thc' decree-liolder 
applied on 26th Apiil 1913 under O 31, R. 5, for 
a decree absolute. 

Behl: that the application, having teen made 
beyond three years from the date of the expira- 
tion of the period for payment, was barred by 
time under Art. 181, Sch. 1, Lim. Act, 1908. 

JTeld fuftlier: that the subsequont decrees by 
the appellate Courts only affirmed the right 
given by the Court of first instance and did not 
give rise to 'a fresh right unless the decree of 
the Court of first instance was in any respect 
\Ariod by the appellate Courts. [P 337 0 2] 

Jhirga Char an Bauer jee and Surendra 
Nath Sen — for Appellants. 

Nehal Chand — for Respondents. 

Facts. — This was a decree-holder’s 
appeal. The decree-holder obtained a 
decree for sale against the respondent 
on 27th February 19G9. Before he coaid 
apply for an order absolute for sale under 
O. 34, R. 5, the judgment-debtor appealed 
to the District Judge who confirmed the 
decree of the first Court on 25th January 
1911. He appealed to the High Court 
and the High Court too dismissed his 
appeal confirming the decrees of the two 
lower Courts on 25th January 1912. The 
decree-holder then applied for an order 
absolute on 25th April 1913. There was 
no extension of time for payment in 
either of the original decrees of the lower 
Courts. The first Court dismissed the 
application of the decree-holder as barred 
by time and the lower appellate Court 
on appeal upheld that order. The decree- 
holder appealed to the High Court. 

Judgment. — This appeal arises out of 
an application made under 0. 34, R. 6, 
Civil P. C., for a final decree in a suit 
for sale upon a mortgage. The prelimi- 
nary decree under O. 34, R. 4, was made 
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on 27th February 1909. That decree 
allowed a period of six months to judg- 
iment-debtor to pay the amount of the 
<lecroe, and that period expired on 26th 
August} 1909. Meanwhile the judgment- 
debtor appealed, with the result that the 
decree of the Court of first instance was 
affirmed by the lower appellate Court on 
25th January 1911, and on second appeal, 
by the High Court on 25th January 1912. 
Neither the first appellate Court nor this 
‘Court extended time for payment of the 
mortgage money. The present applica- 
tion was made on 25fch April 1913. 

It was contended on behalf of the 
judgment-debtors, that is, the mortgagors, 
that tke application was beyond time. 
This contention was allowed by the Court 
of first instance and the deoision of that 
Court was affirmed by the lower appel- 
late Court. The decree-holders have 
preferred this appeal and it is urged on 
their behalf that limitation should be 
computed either from the date on which 
the decree of the Court of first instance 
was affirmed by the lower appellate Court 
or when the decree of this Court was 
made. 

In order to consider whether the 
application is barred by limitation or 
not, it is first of all necessary to deter- 
mine what article of Soh. 1, Lim. x\ot, 
is applicable to the i^resont case. It 
is clear that Art. 182 does not apply, and 
there being no other article which is 
applicable, the only article which can be 
applied is Art. 181. 11. 5, 0. 31, pro- 

vides that where payment is not made 
within the time fixed, the Court shall on 
application made in that behalf by the 
plaintiff pass the final decree for the 
sale of the mortgaged property or a suffi- 
cient part thereof. Therefore it is neces- 
sary that an application should bo made 
by the plaintiff in order to obtain a final 
decree under that order. The applica- 
tion is thus an application in the suit 
and since the passing of the present Civil 
Procedure Code it can no longer bo said 
to be an application in execution or for 
the execution of a decree. It is therefore 
manifest that Art. 182 cannot apply and 
as stated above, since there is no other 
article which is applicable, the only 
article which would govern an applica- 
tion of this kind would be Art. 181. This 
has been held by the Bombay High Court 
in Datto Atmaram llasahnifi v. Shanlcar 
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Dattatraya (l), following the decision of 
Jenkins, C. J„ in Amolah Chand Parak v. 
Sliarat Chandra Mitkherjee (2). 

Under the old Limitation Act also it 
was held by this Court in Ah Ahmad v. 
Nazir an Bihi (3), and Udit Naramv. 
Jagannah (4), that an application for an 
order absolute for sale under the Transfer 
of Property Act was governed by Art. 178, 
Lim. Act, 1877, which corresponds to 
Art. 181 of the present Act. The next 
question to be considered is: When did 
the right to apply accrue as provided in 
Col. 3 of that article? There can be no 
doubt that after the expiry of the six 
months allowed by the decree of the 
Court of first instance, the decree-holders, 
plaintiffs became entitled to apply for 
final decree. The mere fact that an 
appeal was preferred from the prelirni- 
nary decree did not take away that right 
or postpone it. This is conceded by the 
learned vakil for the appellants, but ha 
urges that he also acquired the right to 
apply when the decrees of the appellate 
Courts, nam(3ly, that of the first Court of 
appeal and of the High Court wore 
passed. 

It seems to us that limitation should 
be computed from the time when the! 
right to apply first accrued. That right 
accrued, as we have said above, when' 
the six months granted by the Court of 
first instance to the judgmant-debtors 
expired. The passing of the subsequent 
decrees by the appellate Courts only 
affirmed that right and did not give rise 
to a fresh right, unless the decree of the 
Court of first instance was in any res- 
pect varied by the appellate Courts. We 
think that the analogy of the decision of 
the maiority of the Full Bench in Gaya 
Din V. Jhumvian Lai (o) applies. That 
was a case in which the question was, 
whether the money sought to be re- 
covered became due under Art. 132, 
Sch. 1, when default was first made in 
the payment of instalments. It was 
held that the money became due when 
the first default was made. On the same 
Iirinciple limitation must be computed, 
in a case like the present, from the time 
when the plaintiff’s right to make an ap- 
plic ation for a fin al decree first accrued. 

(1; A. I. R. 1014 Bom. :iG3=38 Bom. 31^21 
I. 0. 318. 

(2) [1911] 38 Cal. 913-11 I. C. 943. 

(3) [1902] 24 All. 642={1902) 1. W. N. 160 

(4) [1904] 1 A. L. J. 16. 

(5) [1915] 37 All. 400=28 I. C. 910. 
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Admittedly the right first accrued in this 
case on 26th August 1909, and more 
than three years having expired from 
that date when the present application 
was made, it is beyond time. We ac- 
cordingly dismiss the appeal with costs, 
including fees on the higher scale. 

* V.B./r.K. Appeal dismissed. 
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Piggott, J. 

All Jafai — Plaintiff — Appellant. 

V. 

Phnlmautrt Koer and ciliei^ — Defen- 
dants ^ Respondents, 

Second Appeal No. 1060 of 1914, De- 
cided on 19tli June 1915, from decree of 
Dist Judge, Azamgarh. 

Agra Tenancy Act (2 of 1901), Ss. 4 (5) 
and 167 —Suit for ejectment as trespassers 
or declaration of defendants being tenant is 
cognizable by civil Court — Civil Court can 
declare tenancy but not its class 

The plaintift sued the defendants in the civil 
Court for ejectment upon the allegation that 
whatever the defendants might once ha^e been 
they were now in wrongful possession of the 
land as trespassers. The plaintiff further 
claimed as an alternative relief that if it be 
found that the defendants were holding as ten- 
ants, a declaration might be given to that effect. 

Held . that the suit was maintainable in civil 
Court and that the civil Court had jurisdiction 
to give a declaration as to the evistence oi 
non-existeiKC of tenanc\ but not as to the class 
of tenancy. [P 339 C 1] 

S. M. SuUtiman- for Appellant, 
Panneslnroj Dayal — for Respondents. 

Judgment. — This appeal raises a 
question of jurisdiction depending mainly 
on the pde^tdings of the parties. The 
plaintiff alleges that he is the proprietor 
of certain land and that the defendants 
were in possession of the same as culti- 
vators, but never had any proprietary 
right therein. In the course of certain 
settlement proceedings the plaintiff tried 
to get an enhanced rent determined as 
payable b^ the defendants, and the de- 
fendants defeated his claim before the 
settlement Court by pleading that they 
were in possession as proprietors. The 
plaintiff alleges that, whatever the de- 
fendants mav once have been, they are 
now in wrongful possession of this land 
as trespassers. On this allegation he 
sues in the civil Court for their eject- 
ment. At the same time be claims an 
alternative relief; he says that, if it be 
found that the defendants are holding 
as tenants of the land in suit, the Court 
may make a declaration to that effect. 


I think the suit is maintainable. It 
has been thrown out by both the Courts- 
below, the lower appellate Court rely- 
ing on the decision of Earn Sukh V- 
Gokid CJiand fl). Another case referredi 
to in support of the decision of the 
Courts below is that of Narain Singh v. 
Gohind Earn (2). I think it may be con- 
ceded at once to the respondents that 
the mere fact that a tenant denies the*- 
existence of a tenancy and claims title 
in himself does not ipso facto terminate 
the tenancy. If the Court, in going into 
the issues of fact raised by the pleadings- 
in this case, wore to find that the defen- 
dants at one time held this land as the 
tenants of the plaintiff, it would pro- 
bably also find that they did not cease 
to be tenants merely because they set 
up title in themselves. These consider- 
ations however seem to me by no means 
decisive as to the maintainability ofj 
the suit. Prima facie the plaintiff is 
suing to eject trespassers from his land, I 
which he has a right to do in a civil 
Court. 

In the alternative, he says that he is a 
person with a proprietary title to the 
land in suit upon which a cloud has 
been cast by the action of the defen- 
dants, and he asks the Court to make 
that title clear. Prima facie such a suit 
is maintainable under S. 42, Specific 
Relief Act. The question is whether 
this suit is barred by the provisions of 
S. IG7, Agra Tenancy Act (Local Act 2 
of 1901). As was rightly laid down in 
the case on which the lower appellate 
Court has relied, so long as the provi- 
sions of the Tenancy Act are available 
to give a plaintiff the relief sought by 
him the suit must be filed in the revenua 
Court, and the jurisdiction of the civil 
Court cannot be invoked to determine 
any dispute or matter in respect of which 
a suit or application under the Tenancy 
Act, might be brought or made. With- 
regard to the first relief sought, the 
suggestion for the respondents is that 
the plaintiff might obtain appropriate 
relief by moving the revenue Court to- 
eject the defendants as tenants, and with 
regard to both the reliefs sought, it is. 
suggested that the plaintiff could obtain 
appropriate relief by suing for a declara- 
tion under S. 95, Cls. (b) and (c) of the? 
same Act. 

(Ij [189S] 21 aTI ]i8=^aMr^W, N. 213. 

(2) [1911] 33 All. 523=9 I. C. 1022. 
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It IS cleir from the written statement 
put in by the defendants in this case 
that any such suit on the part of the 
plaintiff in the revenue Court would be 
resisted by the defendants on the allega- 
tion that they were in proprietary pos- 
session of the land in suit. The question 
whether there is or is not tenancy in 
existence between the parties calls for 
determination in some Court or other. 
Strictly speaking, on the pleadings as 
they stand in the case now before mo, 
the existence of a tenancy is denied by 
both parties. The plaintiff says that, 
whatever they may once have been, the 
defendants are now mere trepassers. The 
defendajpts say that they are in posses- 
sion as rightful owners It is conceiv- 
able that the Court, after trying out the 
issues of /act, and examining the evi- 
dence produced by Loth parties, might 
come to the conclusion tliat the plain- 
tiff s allegations as to the determination 
of the tenancy were based upon an 
orror of law and that, as a matter of 
fact, the defendants were in possession 
as tenants. If so, I think, the plaintiff 
is entitled to a declaration. The case 
is not covered by S. 95, Cl. (b), Tenancy 
Act, which refers back to S. 0 of the 
same Act in which the different classes 
of tenants are specified. In any decla- 
ration which the Court may make it 
sliould certainly bo careful not to tres- 
pass on the jurisdiction of the revenue 
Court by declaring the class of tenancy 
but I think it is competent to give a 
declaration as to the existence or non- 
existence of a tenancy in accordance 
with the definition of a tenant in Cl. (o), 
S. 4, Tenancy Act. There is plenty of 
case law on the side of the plaintiff. I 
may refer to the case of Ziibeda Bibi v. 
Shco Charan (*d) and Chauharja Singh v. 
Sarabjtt (4), See also on the question 
of a declaration the case of Bai/a4a7n v. 
Moti Bogam (5j, decided on 20bh June 
1907. 

For these reasons I set aside the deci- 
of the Courts below dismissing the suit 
and remand the case through the lower 
appellate Court to the Court of first in- 
stance for trial on the merits. Costs of 
this appeal will be costs in the cause. 
V.B./ii.K. decreed, Case remanded. 


(3) [1900] 22 All. 83=(1899) A. W. N. 1B9. 

(4) [1912] 16 I, 0. 303. 

(5) [1907] 4 A. L. .J. 253 (Notes). 
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Chamier and Piggott, JJ. 

Ja7iak —Defend ant — Appellant. 

V. 

Walidad Khan and anothei — Plain- 
tiffs —Respondents. 

Second Appeal No. 144 of 1914, Deci- 
ded on 14th May 1915, from decree of 
Dist. Judge, Farrukabad, D/- 3rd Novem- 
ber 1913. 

Limitation Act (9 of 1908), Arts. 62, 97 
and 116 — Suit for recovery of purchase 
money by purchaser whose name mutated 
but who never came in possession and whose 
vendees’s title was dksproved— Sale deed sti- 
pulating for return of money on dispossession 
by real owner is governed by either Art, 62 
or Art 97 but not by Art. 116. 

The plain tifid purchased certain property on 
17th November 1905 and got mutation of names 
effected in their favour on 7th February 190G. 
The sale deed contained a recital that the ven* 
dor had placed the purchasers in possession 
and if the paichrsevs were disturbed or dis- 
possessed by any person proving himself to bo 
entitled to the property, they would be entitled 
to recover from the vendor the price paid by 
them for the property. But the purchasers did 
not obtain possession in fact of the property. 
In 1907, certain persons brought a suit against 
the vendor and the purchasers to have the 
sale set aside and obtained a decieo which was 
fin illy upheld by the High Court on 2Sth INEay 
1909. The plaintiffs instituted the present suit 
for the recovery of the purchase money on 
l^th April 1911. 

Held, that the suit was not governed b> 
Art. IIG, Sell. 1, Lim. Act, 1908, but was governed 
eieher by Art. 62 or Art. 97 of the Act, and was 
birred by time [P 340 C 2] 

Giilzari Lai — for Appellant. 

Sarendro Nath Sen — iox Respondents. 

Judgment.~On 17ch November 1905,. 
the respondents purchased a share in a 
zimindari village from the appellant. 
The sale-deed contained a recital that 
the vendor had placed the purchasers in 
possession of the property and an under- 
taking that the vendor would cause mu- 
tation of names to be effected in favour 
of the purchasers. It also contained a 
provision to the effect that if the pur- 
chasers were disturbed or dispossessed 
by any person proving himself to be 
entitled to the property they would be 
entitled to recover from the vendor the- 
price paid by them for the property. 
Mutation of names appears to have been 
effected in favour of the purchasers on 
7th February 1906. But it is clear that 
they did not obtain possession in fact of 
the share. In 1907 Mahbub Khan and 
others brought a suit against the vendor 
and the purchasers to have the sala 
deed set aside and for a declaration of 
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their title to the property. Their claim 
was decreed in July 1907. The present res- 
pondents appealed to the District Court, 
Their appeal was dismissed and they 
filed a second appeal in this Court which 
was dismissed on 28th May 1909. The 
present suit was instituted on 18th April 
1911. The question for decision in this 
appeal is whether the suit was brought 
within time. The respondents’ conten- 
tion is that the suit is within time, 
(l) because it is governed by Arb. 116, 
Sch, 1, Lim. Act, and (2) because, if 
Art. 97 be held to bo applicable, time 
did not begin to run against them until 
their appeal to this Court was dismissed 
in May 1909, less than three years be- 
fore the present suit was brought. It 
seems to us quite clear that Art. 116 
does not apply to the present suit. That 
|artiolo provides for a suit for compen- 
sation for the breach of a contract in 
writing registered. The respondents con- 
tend that the deed of sale contains a 
contract on the part of the vendor to pub 
the purchasers in possession. The sale 
deed however contains no such contract. 
As already stated it recites as a fact, 
though it was nob a fact, that the vendor 
had placed the purchasers in possession. 
The other provision contained in the 
deed, to the effect that the purchasers 
would be entitled to recover the price 
paid by them, in case they were disturbed 
or dispossessed by persons proving them- 
selves entitled to the property, does not 
apply because the purchasers never did 
get possession, 

The lower appellate Court seems 
to have been of opinion that the 
purchasers might be regarded as hav- 
ing obtained possession of the property 
because mutation of names was effected 
in their favour. It relies upon S. 201, 
Tenancy Act, Local Act 2 of 1901, as 
showing that the respondents, as the re- 
corded proprietors of the share purchased, 
could have sued for the profits of that 
share in the revenue Court. It does not 
appear however that they ever brought 
a suit for profits. They certainly did 
not obtain a decree for profits of the 
share, and as a matter of fact Mahbub 
Khan and others who had been in pos- 
session of the property for many years 
prior to the sale in question retained 
possession and were content to bring a 
suit for declaration of their title. They 
were under no necessity to bring a suit 
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for possession. It is therefore quite 
clear that the purchasers never did get 
possession of the share We are there- 
fore of opinion that Art. 116, Sch. 1, 
Lira. Act, does not govern this case. The 
case appears to us to be governed either 
by Art. 62 or Art. 97 of the same Sche- 
dule. In all probability there was a 
total failure of consideration from the 
very beginning. If so, the suit is barred 
by limitation under Art 62. But even 
if there was not an initial failure of 
consideration, the consideration must 
have failed very soon afterwards, cer- 
tainly more than three years before the 
present suit was brought. More than 
three years before the suit the - respon- 
dents failed to get possession of the 
property and were sued by Mahbub 
Khan and others, who had been in pos- 
session for many years. In our opinion 
whether Art. 62 or Avt 97 applies, the 
suit is barred by limitation. The pur- 
chase was clearly a speculative pur- 
chase of property for the purpose of 
endeavouring to oust persons who had 
been in possession of the property for 
many years. Wo allow this appe3d, set 
aside the decrees of the Courts below and 
and dismiss the s lit of the respondents 
with costs in all three Courts. Costs 
in this Court will include fees on the 
higher scale. 

V.P./.B.K. Appeal decreed. 
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Eiciiards, C. J. and Ea.fique, J. 

Har Narani and others — Defendants — 
Appellants. 

V. 

Bnhamhhar YtUJi and others — Plain- 
tiff's — Eespondents. 

First Appeal No 2S3 of 1913, Decided 
on 29th Novemlier 1915, from decree of 
Sub- Judge, Agra, 1)/- 24th June 1913. 

Hindu Law — Parlition — Step-mother en- 
titled to share equal to son under Mitakshara. 

According to the Mitakshara. School of TTmdu 
law a step-mother is entitled to a share equal 
to tliat of a son upon partition [P 311 0 1] 

Benode Behan — for Appellants. 

Sham Krishna Da ) — for Eespondents. 

Judgment. — This appeal is connected 
with First Appeal No. 355 of 1914. It is 
a suit for partition brought by Bisham- 
bhar Nath and Mt. Chiraunji against 
Har Narain and his son Amba Prasad. 
Bishambbar Nath is the brother of Har 
Narain. Mt. Chiraunji is the mother of 
Bishambbar Nath and step-mother of 


Hau Narain v. Bishambhar Nath 
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SATNARAIN V. INARAIN X^AKUAU u^nox, u./ 


Har Narain. The only point which 
arises in the appeal is the share to which 
Mt. Chiraunji is entitled upon partition. 
The defendants contend that she is only 
entitled to a share out of the share alloted 
on partition to her son. On the other 
hand, the plaintiffs contend that the pro- 
perty must be divii^ed into throe parts, one 
part should be allotted to Bishambhar 
Nath, one part to Mt. Chiraunii and a 
third part to Har Narain. The Court 
below has acceded to the contention of the 
plaintiffs. The defendants have appealed. 
Keliance was placed on the case, Jleman- 
(jini Dasi v. Kedar Ndth Kundii GJiow- 
dJirp (l). This no doubt would be an 
authority in the appellants’ favour if the 
present was a case governed by the 
Benaree School of law (i. e. Mitak- 
shara), but it is quite clear that the 
case cited was one under the Bengal 
School of . law, namely, the Dayabhaga. 
This appears from the judgment in the 
case of Chowdhurij Thakiu P rash ad 
SJiahi v. Mt, Bhaghati Koer (2). On the 
other hand, there are several authorities 
in favour of the plaintiff which refer to the 
Mitakshara School of law: see Damoodiir 
M^ssir V. Senah'utty Misrain (3), Damodar- 
das Manehlal v. Uttamram Manehlal (4). 
The same point was expressly decided by 
this Court in the case of Mathaira Pni^ad 
V, Deeha (5). In our opinion, the view 
jtaken by the Court below was correct 
and should be affirmed. We dismiss the 
appeal with cosjis including in this Court 
fees on the higher scale. 

V.B./r K . Appeal dismUsed. 

(1) [1889] ](3 Cal. 758—16 I. A. 115=5 Sar. 

374 (P. 0.) 

(2) [1905] 1 C. L. J. 142. 

(3) [1882] 8 Cal. 537=10 0. L. R. 401. 

(4) [1893] 17 Bom. 271. 

(5( [1890] A. W. N. 124. 
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Knox, J. 

Satnarain Dube — Plaintiff — Appel- 


Narain Bargah and others — Defen- 
dants — Respondents. 

Second Appeal No. 1261 of 1914, De- 
cided on 16th July 1915, from decree 
of Addl. Sub-Judge, Gorakhpur. 

Evidence Act (1 of 1872), S. 77— Copy of 
dakhalnama is admissible. 

A dakhalnama is a document forming record 
of the act of public oftioer and therefore its copy 
is admissible in evidence without proof*. 25 
r. C, 529, Foil, [P 341 C 2] 


Isivar Saran - for Appellant. 

Sunder Lai and S. M, * Mir-- for Res- 
pondents. 

Judgment. — As the lower appellate 
Court observed, the chief point to be 
decided is whether »the plaintiff has 
proved delivery of * possession in his 
favour. In support of the fact that he 
had received delivery of such possession 
he produced a duly certified copy of a 
dakhalnama. That copy was admitted 
and by order of the Court of first in- 
stance placed upon the record. After- 
wards it was .returned, but no reason 
appears upon the document as to why it 
should have been returned. The lower 
appellate Court held that the copy of 
the dakhalnama was not admissible in 
evidence without proof of due execution. 
It accordingly refused to consider it. It 
further held that if it were admissible 
in evidence the plaintiff had not suc- 
ceeded in proving delivery of possession 
in his favour. The reason why it so held 
is that the dakhalnama contained only 
an admission of the plaintiff and no per- 
son is allowed to prove his own admis- 
sion. As the plaintiff had not in the 
opinion of the lower appellate Court 
succeeded in proving that delivery of 
possession was made in bis favour on 
5th March 1909 it dis nissed the appeal 
with costs 

The plaintiff comes here in appeal and 
takes the plea that the dakhalnama is 
admissible in evidence and proves the 
plaintiff’s allegation. In support of this 
contention reliance is placed upon the 
case of Muhammad Nasir v. Bam Karan 
Singh (l) In this case my brother 
Rafique held thib as the dakhalnama is 
a public document, its copy is admissible 
in evidence without proof. I also am of 
the same opinion . The dakhalnama is 
a document forming record of the act of 
a iiublic officer (executive), viz., the 
amin of the Court and that being so, a 
copy is admissible in evidence. As the 
lower appellate Court has decided the 
appeal on a preliminary point, I reverse 
the decree upon this point. I direct 
that the appeal be returned to that 
Court with instructions to place it upon 
its file of pending appeals and to deter- 
mine it according to law. The Court 
will receive in evidenae the copy of the 
dakhalnama quantum valebat. This 
will not prevent the lower appellate 
n(i)~AVirE7u9i4riir^ 
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Court from exercising the discretion 
given it under 0. 41, B 27. Costs will 
abide the event. 

v.b./h.K. Appeal allowed, 
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Tqdball, J. 

Lachmi Narain — Plaintiff — Appellant. 

V. 

Bam Samp and another — Defendants 
"-^Respondents. 

Second Appeal No. 1143 of 1911, Deci- 
ded on 17th June 1915, from decree of 
Addl. Sub-Judge, Bareilly. 

Easements Act (5 of 1882), S. 33 — Division 
of water route by servient owner is not ob- 
struction. 

The right of a clominaat owner to pass his 
water across the servient' owner’s land is not 
interfered ^ with if the servient owner diverts 
the direction of the route of water on his own 
land. [P 342 C 2] 

Girdharilal Arjanoala^ior Appellant. 

Sarendro Nath Sen--ior Respondents. 

Judgment. — This is a plaintiff’s ap- 
peal which arises out of a suit brought 
by him in an attempt to maintain his 
right of easement. The map filed with 
the plaint will explain the case. The 
plaintiff’s case was that there was a 
hole in the wall between his compound 
and the compound of the defendants, 
that through this hole the rain water 
which fell in his compound and also 
the rain water which came from the 
roof of the house of one Muhammad 
Baza Khan daily and also the dirty 
water used in his house used to flow 
through the mohri A on to the de- 
fendants* land and thence to the public 
drain which runs in front of defendants* 
house, that this easement had been in 
existence for many many years and 
that shortly before the suit the defen- 
dants had blocked up the hole with 
stones and bricks and thus prevented 
the flow both of the daily water, and 
the rain water. The defendants denied 
that they had blocked up this hole in the 
wall or that they had blocked up any 
drain. They admitted that the plaintiff 
had a right to drain off all rain water 
from his compound through this hole 
across the defendants* land to the 
public drain. This right they did not 
for an instant contest; but they contes- 
ted the plaintiff*8 right to send his dirty 
“domestic** water through that hole on 
to their land. This they said had never 
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come through the mohri A. According 
to the written statement of the defen- 
dants the drain is still in exis^tence now 
as it used to be. Bub it will be remem- 
bered that it was the plaintiff’s case that 
the drain ran straight from mohri A in a 
straight line across the compound of the 
defendants and so on bo the public drain. 
The presiding officer of the Court below 
apparently inspected the locality. He 
found that the drain did not run straight 
across the compound and that where, ac- 
cording to the plaintiff, tho old drain 
used to run across the compound the de- 
fendants had built a cowshed and that tho 
drain had now taken a circuitous route 
instead of a direct route across the com- 
pound. 

The Coarb below held thab^ there 
was no doubt whatsoever that the plain- 
tiff had passed not only tho rain water 
from the house hut also dirty water after 
domestic use through this drain and had 
done so regularly. It refused to accept 
the evidence of the defendants’ witnesses 
which was to tho opposite effect. Bat it 
came to a curious conclusion. It held 
that because some eight or ten years ago 
the defendants had built their cowshed 
and had diverted the course of the drain 
across their compound* this was an ob- 
struction to the Gxeroise by the plaintiff 
of his right and that as this occurred 
more than two years before the suit the 
plaintiff failed to show that he had ex- 
ercised his right peaceably and without 
obstruction up bo a date within two years 
of the suit. As to the rain water the 
plaintiff’s case was decreed, as to the 
Xiassage of soiled water the plaintiff’s 
claim was dismissed. The plaintiff 
comes here on second appeal. The point 
taken is that the mere diversion of the 
drain across the defendants’ land is not 
an obstruction to the exercise, by the 
plaintiff, of the right which he claims. 
The right which the plaintiff claims is 
clearly right to pass his water, both 
soiled and rain water, through the mohri 
A across tho defendants’ land to the pub- 
lic drain. The fact that the defendants 
diverted the direction of the old route 
taken by the water in former days and 
now pass it by another route does not in 
my opinion, constitute an obstruction to 
tho exercise of tho plaintiff’s right at all. 
The plaintiff's right to flow water, both 
dirty and rain water through the mohri 
A on to the defendants’ land was not ob- 



1915 

atruoted by the drain being diverted. It 
was immaterial to the plaintiff whether 
the defendants built the drain all round 
their eompound or in a zigzag course so 
long as his right to pass water through 
the drain was not interfered with. Be- 
•oause the defendants have slightly al- 
tered the course of the drain it is impos- 
aible to say that the plaintiff’s right has 
in any way been interfered with. The 
obstruction of which the plaintiff com- 
plained was an obstruction created with- 
in a period of six months before suit by 
fthe blocking up of the mohri A with 
bricks and stones. This the defendants 
totally denied having done. They do 
not claim a right to do so. The plain- 
tiff claimed an injunction against the de- 
fendantf ordering them to remove all 
obstructions from the mohri A and to 
leave it open and clear, so that both rain 
water and daily wa^^te water might flovv 
through it without hindrance and for- 
»bidding them ever to block it again and 
that a perpetual injunction might be 
issued against them restraining them 
from ever closing the aforesaid mohri 
•and preventing the How of daily waste 
water there through. The plaintiff’s 
-claim in regard to rain water has been 
'decreed. He is equally entitled to a de- 
cree in respect of the daily waste water. 
I therefore order that, in addition to the 
decree already passed in his favour be 
will have a decree declaring him entitled 
to passihis daily waste water through the 
-mohri A on to the defendants’ land and 
a perpetual injunction as against the de- 
fendants restraining them from blocking 
up the mohri A or in any way obstruo- 
ing the plaintiff in passing his rain water 
as well as daily waste water through 
that mohri across the defendants’ land 
'to the public drain. The plaintiff will 
have his costs in all Courts. 

V.B./r.K. Jppral (illowciL 
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Eichahds, C. J. and Banerji, J. 

Miiklut and '-‘Plaintiffs — Ap- 

Fjollants. 

V. 

Qahza and others^ Defendants — Res- 
pondents. 

Second Appeal No. 1177 of 1914, De- 
*oided on 12tli November 1915, from deci- 
ision of Addl. Dist. Judge, Saharanpur, 
.D/* 6th June 1914. 
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Hindu Law — Succet$ion — Grandfather’s 
daughter’s daughter’s ton is bandhu. 

A gtindfabhcr’s daughter’s daughter’s sou* is a 
bandhu ex parte paterna. [P 343 G 2] 

C. (J. Dillo)i and Damodar Das — for 
Appellants. 

Nelial Chand — for Respondents. 

Judgment. — This appeal arises out of 
a suit which was brought to realize the 
amount of a mortgage, dated 7th Feb- 
ruary 1910. The mortgage was made by 
one Mt. Thakuri, the widow of Pat Ram. 
The defendants to the suit were Qabza, 
Dalla, Rasalu and Mt. Parsanni. Mt. 
Parsanni and Rasalu were pro forma de- 
fendants, vendors of the defendants 
Qabza and Dalla. The defence was that 
there was no legal necessity. The plaintiffs 
replied that there was legal|necessity and 
that even if there was no legal necessity, 
the defendants claiming;Junder Rasalu had 
no locus standi to contest the. legality of 
the mortgage, in th*at Rasalu had no rigbt 
of inheritance to the estate of Pat Ram, 
the husband of Mt, Thakuri. The Court 
below has decreed the suit in part. It 
has hold that there was legal necessity 
to the extent of Rs. 498-8-0, principal 
and interest. Two appeals have beon 
preferred. The plaintiffs have appealed 
in regard to so much of their suit as was 
dismissed, whilst the defendant (Jabza 
contends that legal necessity for no part 
of the mortgage money was proved. 

We shall first deal with the question 
of necessity. The evidence consisted of 
the proof that there had been a previous 
debt incurred by Mt. Thakuri, but there 
is no evidence to show that there was 
any necessity for the incurring of this 
previous debt. In our opinion under 
these circumstances legal necessity was 
nob proved. 

The second question, namely , whether 
the defendants had any locus standi to 
contest the validity of the mortgage de- 
pends upon whether or not ‘Rasalu was a 
reversioner or otherwise entitled to sue* i 
coeed to the property. Rasalu according 
to the findings of the Court below was 
the daughter’s daughter’s son of the 
grandfather of Pat Ram. According to 
Sarbadhikary’s Tagore Law Lectures for 
1882, p. 701, a grandfather’s daughter’s* 
daughter’s son is a bandhu ex parte pa-l 
terna, and W0*think that he is bandhu. 1 
Under these circumstances, the defendant 
Qabza is entitled to contest the validity 
of the mortgage. 


Mukha V. Qabza 
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It was contended that Qabza who 
claimed under Easalu could not contest 
the validity of the mortgage on one other 
ground, namely, that Easalu took a sale- 
deed from Mt Thakuri of a portion of 
the estate of Eat Earn and Iheiafore was 
estopped from denying that she was not 
entitled to all Pat Eatn’s estate. We do 
not agree with this contention. The pro- 
perty purchased by Easalu from Mt. 
'Thakuri was not the same as is now in 
dispute. I nder these circumstances, it 
seems to us that the appeal fails and 
must be dismissed. We accordingly dis- 
miss the appeal with costs, including in 
this Court fees on the higher scale. 

V.B./r K. yj ‘i)]io(( i d isrmsFipd, 

A I. R. 1915 Allahabad 344 (1) 

Bankrji and Eafiquk, JJ. 

Gaiuja Prasad Defendant— Ap. 

pellant. 

V. 

Bamanond Gv — Plaintiff — Eospon- 
dent. 

Second Appeal No 706 of 1914, Deci- 
ded on 27th July 1915. from decision of 
Sub-Judge, Ghazipiir, D/- 10th February 
1914. 

Civil P. C. (5 of 1908), O 7, R. 10— Re-pre- 
sentation after return of plaint is continua- 
tion of suit— Re presentation after limitation 
does not bar suit. 

^ A plaint \\h,ch had been prcsrnled within 
time was returned to be re-presented to the pro- 
per Court It was re-piesenfed in accordance 
with the order of the Court but after the liini- 
taticn for the original suit had expired 

Held • that the re-piesentation was a eon- 
tinuaucc of the suit and therefore the suit was 
net barred b^ limitation. (P 344 p ij 

M. L. A(j(f ) ti ala — for Appellant, 

L((l sJwu Na f a ya a and S p Ghose — 
for Eespondent. 

Judgment. The first point raised in 
this and tho connected Appeal No. 707 
of 1914 is that tho suit was barred by 
limitation. It appeals that tho plaint 
was presented within time, but the Court 
of fijst instance ordered it to be returned 
and then it was le-presented in accord- 
ance with the decision of the Court, 
which was affiimed by tho appellate 
Court. In our opinion the re-presenta- 
tion of (he plaint was a continuance of 
the suit and therefore no question of 
limitation arises. Upon the merits of 
the case the findings of the Court below 
are conclusive against the appellant. The 
lower appellate Court sa^s in its judg- 
ment that: 
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“the oral evidence dees not satisfactorily prove 
that the money ,borrowed was really spent on 
the repairs, or that the repairs were. quite neces-^ 
sary for the preservation of the mutt building.'^ 
This is a finding of fact which must 
be accepted in second appeal. The result 
is that the appeal fails and is dismissed' 
with costs, including fees on the higher 
scale. 

v.b/e.k. Ap2)cal disiyiissed. 
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Eichabds, C. J and Eafique, J. 

Kalijaii Sniifli and oiJieis — Detree- 
holders — Appellants 

V. 

Jagan Pyasad — Judgment-debtor ^ 
Eespondent. 

Letters Patent Appeal No. 15 of 1915,. 
Decided on 19th June 1915, from deci- 
sion of Chamier, J., reported in A. I. B, 
1915 AIL 105. 

Civil P. C (5 of 1908), S. 11 (4)— S. 11 (4) U 
not applicable to execution proceedings. 

The provi'^ions of the Code of Civil Procedure 
as to res judicaia are not expressly made appli- 
cable to execution proceedings. 

If it IS over considered expedient to make all 
the provisions of S. 11, of tho Code applicable to 
execution proceedings, it should be done bv the 
legislature, not bv the Judges 

If a judgment debtor docs not take exception, 
to the amount set forth as being due in an ap- 
plication for execution, ho is not prevented by 
the rule of res ludicala from ever afterwards 
raising the question. [P 345 C 1, 2] 

Ihirga Charan Baneiji — .for Appel- 
lants. 

Kailas Nath Katju — for Eespondent. 

Judgment. — This appeal arises out of 
an application for execution. The origi- 
nal decree was for Es. 20,200 with pro- 
portionate costa and future interest at 6 
per cent per annum. It is now admitted 
that under the terms of the decree tho' 
decree-holder was only entitled to in- 
terest on the principal sum and not upon 
the costs. From time to time the decree- 
holder applied for execution. In the 
account of what he alleged to be due to 
him he included interest not only on the 
decretal amount but also on the ocsta. 
At last the situation vvas as follows : 
If the decree-holder was not to get in-* 
terest on his costa the decree was more 
than satisfied. Jf on the other hand, he 
was to get interest upon his costa there 
would still remain something due to 
him. The solo question which has to be 
decided in the appeal is whether or not 
the judgment debtor having neglected to . 
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take exception to the inclusion in the 
account of interest on cost, he is now 
prevented from saying that the decree is 
satisfied. The principle which the decree- 
holder seeks to set up is that of res judi- 
cata. The law of res judicata appears in 
H. 11, Civil P. 0. It provides that: 

“no Court slialJ try any suit or issue in which 
the matter directly and substantially in issue 
has been directly and substantially in issue in 
a former suit between the same parties, or bet- 
ween parties under whom they or any of them 
claim, litigating under the same title, in a Court 
competent to try such subsequent suit or the 
biiit in which such issue has been subsequently 
raised, and has been heard and finally decided 
by such Court.'' 

Explanation 4 provides that: 

“any matter wh.ch might and ought to have 
been made a ground of defence or attack m 
such fonder suit shall be deemed to have been 
a matter directly and substantially in issue in 
such suit." 

It seems quite clear that the provi- 
sions of the Code as to res judicata are 
not expressly made applicable to execu- 
tion proceedings. It is said however 
that there aia numeioua authorities in 
which the principle of res judicata has 
been applied to execution ptooeedings. 
No authority has been shown to us where 
it has been decided tliat if a judgment- 
debtor does not take exception to the 
amount sot forth as being due in an 
application for execution, he is prevented 
by the rule of res judicata from ever 
afterwards raising the question. To hold 
that he was, would not only be applving 
the rule of res judicata in a way not 
provided for by the Code but would bo 
also seriously extending the authorities 
cited. In the present case the question 
as bo how far the decree remained un- 
satisfied was never raised or decided. 
It is only by calling to his aid Expl. 4 
that the decree holder can contend that 
the question has already been decided. 
The ludgment-debtor had very little 
reason for taking exception to the earlier 
applications for execution. A large sum 
was then due on the decree and he know 
that his property must be attached and 
sold in order to realize what was beyond 
question due. The judgment-debtor could 
not well take exception to the applica- 
tion for execution without employing a 
pleader and incurring expense. When 
the decree was practically satisfied, the 
question as to how much (if any) re- 
mained due for the first time became 
really important. If it is considered ex- 
pedient (we do not say it is) to make all 
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the provisions of S. 11 of the Code appli- 
cable to execution proceedings, it should 
be done by the legislature and not by 
the Judges. We think that the view 
taken by the learned Judge of this Court 
was correct and ought to be affirmed. 
We dismiss the appeal with costs. 

V.JI./r.Iv. Appeal disvi'tssed, 

A. I. R. 1915 Allahabad 345 

Knox, J. 

Ktdha Singh — Appellant. 

v. 

E’mpcror— Opposite Party. 

Criminal Appeal No. 750 of 1915, De- 
cided on 10th November 1915, from- 
order of Addl. Seas. Judge, Moradabad. 

Criminal P. C. (5 of 1898). Ss 195 and 
476 — All that is required is proof of prima 
facie Cdte. 

All that a Court granting sanction to piose- 
cute under Ss. 195 and 47(1 Criminal P. C., for 
otfences m ido punishable thereby, has to see is 
that a prim i facie ca'^e has been made out upon 
the evidence before it for inquiring further into 
the questaon whether anv of the oSences 
punishable as sot oat in S. 195, has or has not 
been made out. [P 346 C 2] 

6’. Dillon — for Appellant. 

Judgment. — This is an appeal against 
an order of the Additional Sessions 
Judge of Moradabad, whereby he has 
granted sanction for the prosecution of 
one Kidha Singh under S. 193 or S. 465/ 
114, I. P. C. With reference to the 
prosecution, the learned Judge has in his 
judgment said : 

** In this case alternative charges under 
S. 193, I. P. C.,.and S. 465/114, 1. P C., may 
have to bo framed. If the receipt was really 
written the same day as ho sold the bullock, it 
was not written on 9th Decemlier, the date it 
bears. Signing the receipt was fabricating false 
evidence or forgery." 

The ground on whioh I am asked to 
interfere in appeal with this order of 
sauotion is: 

"because the evidence given by the appellants 
on behalf of Jahana was inconclusive, and even 
if believed, was msufficient to secure -his 
acquittal. It would bo impossible to prove that 
theii statements wore demonstrablv false, 
and there would, in consequence, be no convic- 
tion." 

I was raferred in the course of the 
argument to what was said regarding 
this evidence by the Court before whioh 
the evidence was given. It appears that 
Jahana was on his trial for murder. He 
set up an alibi and in support of the 
alibi he secured the attendance amongst 
other persons of Kidha Singh. The alibi 
was to the efieot that on the day in 
question, Kidha Singh along with Jahans^ 
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was at a place called Phiaa and that he 
there purchased a bullock. The murder 
WAS committed at Dayalwala. The two 
places are far apart, and the argument is 
on the one side that Jahana could nob 
have been on the day in quo^.tion at 
Phina and than snbsaquenfcly at Dayal- 
wala. •The argument on the other side 
is that it was possible even on the evi- 
dence, for Jahana to have caught a train 
and by means of that train to have ar- 
rived at Dayalwala just in time to com- 
mit the murder. Regarding this evi- 
dence, the learned Judge says : 

‘‘ The sale of the bullock was nob registered 
or reported at the thana and the receipt may 
well hivo been written long after 9bh December, 
l^lvon if J xhana ever did buy a biillocif from 
iudhi Smgb which I very much doubt there is 
no guanntee tli it the witnesses have not rolled 
up an old traiisaotion that took place months 
ago and merely changed the dates. It is ad- 
mitted that biilloeks of the kind that Jahana 
says ho winted, can be got in many places in 
the district veiy much loss remote than Phma, 
and it does not seem likely that Jahana and 
bis friend would have wandered all over the 
district for a week and spent a lot of money in 
tonga and railway fares m order to buy a Rs. 65 
bullock. Xu face of the overwhelming evidence 
on the other side to prove that Jahana was at 
Dayalwala on 9th December, I am quite unable 
to attach the slightest weight to this alibi and 
tho evidence called to support it.” 

The argumonfc addressed to me is that 
sanction ought not to be granted when 
jhe evidence before the Court granting 
the sanction is such that the probable 
result will bo aoiiuittal. Scandal is 
caused if a prosecution of this nature 
results in acquittal. These arguments 
are based upon certain oases of the 
Calcutta High Court, namely, Uam Pro- 
sad Malta V. Baghitbar Malta (l) and 
Jadionanilan Simjhv, Kmperor (‘2). With 
Jail due respect to the learned Judges who 
['arrived at that conclusion, I find myself 
unable to agree with it. I cannot find 
either in S. 195, Criminal P. C., or in 
S. 476 of the same Code any phrase 
which would lead to this result. Read- 
ing the two sections together and having 
regard to para, (4) in S. 195 and the 
words in S. 476, Criminal P. 0., 

“ when any criminal Court is of opinion that 
theie is ground for inquiring into an offence 
referred to in S. 1^5, such Court after making 
such preliminary inquiry as may be necessary, 
may send the case for inquiry or trial to the 
nearest Magiatrxte of tho First Glass;’* 

In my opinion, all that a Court granting 
sanction has to see is that a prima facia 

W~U909r^7~Oal7l^3^ 0. 6. 

J2) [1909] 37 Cal. 260=4 I. C. 6. 
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case has been made out upon the evi- 
dence before it for inquiring further intc 
the qeestion whether or no any of the 
offences punishable as set out in S. 195, 
Criminal P. C., has or has not been made 
out. That question is still under inquiry. 
It is open to both sides to produce fur- 
ther evidence in support of or against it. 
In the present case, I do nob pronounce 
any opinion on the value of the evidence 
which is on the record, I can quite see 
that the prosecution may be able to 
prove for instance that the train which 
left that day left at such a time and 
hour as to render it impossible for 
Jahana to have arrived ab Dayalwala 
ab the time mentioned. That by no 
means limits the possibility of what the 
prosecution may be able to put forward. 

It often happens that in this country 
cases are started for tho first time and 
without any warning to the prosecution 
of tho nature of the evidence which the 
defence is about to pub forward. Seve- 
ral cases by the late Straight, J , when 
he first came to this Court show how 
struck he was with this matter. Again 
the defence may be well able to show 
that Jahana left Phina at such a time 
as to enable him to reach Dayalwala 
before tho murder was committed. All 
this is to be inquired into. When we 
have one learned Judge stating the re- 
sult of his view that the evidence for 
the alibi is not entitled to the slighter, t 
weight and when we have another Judge 
coming to the same conclusion, it does 
seem to rao that there is ample ground 
for inquiry, or to put it in another way 
that a prima facie case has been made 
out against Kidlia Singh. I do nob wish 
it to be understood that I think a case 
has been made out which must neces- 
sarily lead to conviction. Ear from that. 
But a cloud of suspicion has been raised 
and it will be in the interest of I’ustica 
if it were dispersed and the truth ar- 
rived at as far as possible. Eor these 
reasons, I am unable to allow this ap- 
peal and I dismiss it. 

V.B,/r,K. Appeal dismissed » 
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Eichards, C. J., and Piggott, J. 

Kauleshar Prasad Misra — Defendant 
— Appellant. 

V. 

Ahadi Bihi — Plaintiff — Respondent. 

Second Appeal No. 829 of 1914, Deci- 
ded on 30th June 1915, from decree of 
Dist Judge, Ghazipur. 

(a) Tiranifer of Property Act (4 of 1882), 
S. 54 — Payment of consideration contingent 
on delivery of possession — Deed was sale 
deed within S. 54. 

In a sale-dood there was a stipulation that 
the price should bo paid within one year pro- 
vided that possession was obtained v/ithin that 
time, that if possession was not so obtained, 
then the payment or the price should be post- 
poned, aud further that in the event of the 
vendee not getting the property the price should 
not be paid at all. 

Helch that the deed was a sale-deed within 
the moaning of S. 54, T. P. Act. [P 347 G 2] 

(b) Contract Act (9 of 1872), S. 23 — Agree- 
ment of payment of consideration contin- 
|j;ent on certain event is not opposed to public 
policy. 

There is nothing contrary to public policy in 
providing that the payment of the considera- 
tion should be postponed in certain events and 
that it should no’u be paid at all in the event 
of the proparty being lost. [P 347 0 2] 

M. L. Agarwaldj Gulzan Lai and 
Haribans Sahni — for Appellant, 

Abdul Raoof, Taj Bahadur Sapru and 
S* M. Sulaim<c)i--lov Respondent. 

Judgment. — This appeal arises out of 
a suit brought by the plaintiff for pos- 
session of a bungalow and compound. 
The plaintiff s title is as follows: The 
property they say belonged to one Ali 
Ahmad, who died in March 1910, leav- 
ing certain heirs who are'the defendants 
of the fourth party. They made a deed 
in her (plaintiff’s) favour on 4th July 
1913. The defendants’ title on the other 
hand is as follows: Ali Ahmad, they 
allege, executed a saledeed in the year 
1889, in favour of Mt. Idan. Mt. Idan 
died in 1912, leaving as her heir the 
defendant of the third party, Ramzan, 
and Ramzan by a sale deed, dated 30th 
June 1913, sold the property to the ap- 
plant, Psndit Kauleshar Prasad Misra. 
Both the Courts below have decreed the 
plaintiff’s claim. Both Courts have 
found that the sale deed of 1889 was a 
fictitious sale deed under which no pos- 
session passed or was intended to pass; 
that Mt. Idan was the mistress of Ali 
Ahmad; that Ali Ahmad continued to 
be the owner and in possession of the 
oronertv notwithstanding the sale deed. 


This it seems to us is a finding of fact 
which we in second appeal are bound 
to accept. 

The appellant however contends that 
there is a flaw in the plaintiff’s title. 
In the sale deed of 4th July 1913, there 
is a stipulation that the price should be 
paid within one year provided that pos- 
session is obtained within that time, 
that if possession was not obtained, then 
the payment of the price should be post- 
poned, and further that in the event of 
the vendee not getting the property, the 
price should not be paid at all. It is 
contended that the consideration for this 
contract is opposed to public policy, 
being a gambling transaction. It is 
further contended that there being a 
condition attached to the payment of 
the consideration, the transaction is not 
a sale within the definition of that ex- 
pression contained in S. 54, T. P. Act. 
In our opinion there is nothing contrary 
to public policy in providing that the] 
payment of the consideration should boj 
postponed in certain events and that iti 
should not be paid at all in the event! 
of the property being lost. It certainly 
was not a gambling transaction. S. 54' 
defines a “ sale ” as 

“ a transfer of ownership in exchange lor a 
price paid or promised, or pail paid and part 
promised.” 

In our judgment the stipulations in 
the present deed did not prevent the 
transaction amounting to a^^'sale” with- 
in the definition 

It is next contended that Ramzan, the 
appellant’s vendor, was the ostensible 
owner of the property in suit with the 
consent, express or implied, of the real 
owners, and that the appellant took all 
reasonable care’to ascertain that Ramzan 
had power to make the transfer in his 
favour. The Courts below have found 
that Ramzan was not the ostensible 
owner with the consent, express or im- 
plied, of the real owners, and they have 
further found that upder the circum- 
stances of the present case the appellant 
did not take reasonable care to ascertain 
the title of his vendor. In our opinion 
these are questions of fact upon which 
wo must accept in second appeal the 
findings of the Courts below. 

The result is that the appeal fails and 
is dismissed with costs. 

v.b./r.K, Ap2)eal dismissed. 
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EICHARBS, 0. J. AND TUDBALL, J. 

Bam Nath — Defendant — Appellant. 

V. 

Narain and another — Plaintiff — De- 
fendants— Bespondents. 

Second Appeal No. 459 of 1913, De- 
cided on 19th May 1915, from decree of 
Dist. Judge, Jhansi, D/- 29th January 
1913. 

(a) Bundelkand Land Alienation Act (2 of 
1903), Ss. 3 and 14 — Pre-emptor recorded as 
usufructuary mortgagee when sale not sanc- 
tioned — Transferors from mortgagors can re- 
deem. 

Cortain propeity situate in Bundelkhand was 
sold. The defendant brought a pre-emption 
suit and obtained a decree, but the sale was not 
sanctioned by the Collector as required by Act 2 
of 1903 and the name of the pre emptor was re- 
corded as a usufructuary mortgagee for 20 years 
under S. 14 of the Act. The mortgagors then 
sold the property to the plaintiff vvho sued to 
redeem it from the defendant who was in pos- 
session as a mortgagee 

Held tbit, the plaintiff was entitled to re- 
deem the property. [P 348 G 2] 

(b) Bundelkhand Land Alienation Act (2 of 
1903), S. 3 — S. 3 applies to all permanent 
alienations. 

Section 3, Bundelkhand Land Alienation Act, 
applies to all “perii'iauont alienations” even 
though the alienation is brought about by the 
exercise of a right of pie-emption. [P 348 0 2] 

(c) Bundelkhand Land Alienation Act (2 of 
1903)— Policy of is to prevent non-agricul- 
turists acquiring property 

The policy of the Bundelkhand Land Aliena- 
ticn Act is to prevent persons, who are not 
members of an agricultural tribe, acquiring 
property. [P 348 0 2] 

llaithiLufi i^ahai—iot Appellant. 

Tej Bahdilur Sapru — iot Respondents. 

Judgment. — This appeal arises out of 
a suit to redeem a mortgage, dated 18th 
P'ebruary 1892. Bam Nath, the appel- 
lant, is one of the original mortgagees. 
He contends that the plaintiff has no 
right to maintain the suit. It appears 
that after the date of the mortgage the 
mortgagors sold their equity of redemp- 
tion to one Jagan Nath Ahir. Bam Nath 
Kayastha (to whom we shall hereafter 
refer as *'the pre emptor”) brought a suit 
for pre-emption against Jagan Nath Ahir 
and obtained a decree which became final. 
When Bam Nath, the pre-emptor, ap- 
plied to have his name recorded the Col- 
lector under the provisions of Act 2 of 
1903 made an order in November 1910 
refusing to sanction the permanent ali- 
enation in favour of the. pre-emptor. By 
a later order he pointed out that all that 
he could do for the pre-emptor was to 
make him a usufructuary mortgagee for 
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20 years under the provisions of S. 14 of 
the Act. But seeing that there was al- 
ready a usufructuary mortgagee in pos- 
session, he pointed out that the only way 
in which th(i pre-emptor could get posses- 
sion would be by redeeming the mortgage 
of 18th February 1892. On 29th Janu- 
ary 1912 the representatives of the ori- 
ginal mortgagors sold the property to 
the plaintiff. The plaintiff then insti- 
tuted the present suit, which was met by 
the defence, that the vendors of the plain- 
tiff had no interest left of which they 
could make a transfer. It seems to us- 
that this contention is not sound. The 
result of the pre-emption suit was that 
Jagan Nath Ahir ceased to have any in- 
terest in the property. The pre-emptor 
was substituted for him and the latter 
under the Collector s order was only a 
mortgagee. The consequence was that 
the ultimate right of redemption re- 
mained in the representatives of the ori- 
ginal mortgagor. This right they were 
entitled to transfer to the plaintiff. 

It is contended that having regard tO' 
the terms of the Collector's order the 
only person who could redeem the mort- 
gage was Ram Nath, the pre-emptor. No 
doubt Rarn Nath was given a right of 
redemption, but that did not and could 
not take away the ultimate right of re- 
demption which must have been left as 
we think in the representatives of the^ 
original mortgagors. The mortgage of 
the appellant is a mortgage which can 
be redeemed at any time It is quite 
unnecessary for us in the present case 
to decide whether or not Ram Nath, the 
pre-emptor, could have insisted upon re- 
maining in possession for the whole of 
the 20 years oven if the representatives 
of the mortgagors were ready to redeem^ 
it, nor is it necessary for us to express 
any opinion as to the effect of the con- 
sent which appears to have been given 
in open Court by the pre-emptor to the 
redemption of the property by the plain- 
tiffs. 

It is lastly contended that S. 3 does 
not apply to alienations by pre-emption. 
We think that the section applies to all 
“permanent alienations” even though the 
alienation is brought about by the exer- 
cise of a right of pre-emption. The po- 
licy of the Act is to prevent persons who 
were not members of an agricultural 
tribe acquiring property. This would 
apply just as much to a person who will! 
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acquiring a permanent title by pre-emp- 
tion as by voluntary alienations. We 
dismiss the appeal with coats including 
in this Court fees on the higher scale. 

V.B./r.k. Appeal dismissed. 

A. I. R. 1915 Allahabad 349 (1) 

Baneejee, J, 

Kiswar Ah Khan and another — De- 
cree-holders— Appellants. 

V. 

Mt. Salimunnissa — -Judgment-debtor — 
Respondent. 

Execution Second Appeal No. 70 of 
1915, Decided on Ist November 1915, 
from decision of Dist. Judge, Shahjaban- 
pur, D/- 2Lst November 1914. 

Bengal, Agra and Assam Civil Courts Act 
{12 of 1887), S. 21 — Appeal on execution 
proceedings of suit above Rs, 5,000 though 
decreed less lies to High Court. 

Whoro an original suit out of which an exe- 
cution proceeding had arisen was valued at 
over Es. 6,000, but was decreed for less than 
that amount, an appeil from an order in the 
execution proceedings would ueverthalesa lie to 
the High Court. [E 349 0 1] 

S. M. Suleman —ioY Appellants. 

Tej Bahadur Sapru- for Respondent. 

Judgment. — The objection raised in 
this appeal is that no appeal lay to the 
Court below and that that Court had no 
.jurisdiction to entertain the appeal pre- 
sented to it. It appears that the ori- 
ginal suit was valued at a sum exceeding 
Rs. 5,000. The claim was decreed in 
part and the decree provided that mesne 
profits should be determined in execution 
of the decree. An application was made 
to the Court of first instance for execu- 
tion of the decree and for determination 
of the amount of mesne profits. The 
amount awarded by the Court of first 
instance was a sum of Rs. 448-4-6. The 
judgment debtor appealed to the District 
Judge and that Court reduced the amount 
awarded by the Court of first instance. 
It is clear, in view of the provisions of 
S. 21, Act 12 of 1887, that no appeal lay 
to the District Judge. The value of the 
original suit exceeded Rs. 5,000, and the 
proceeding in which the order complained 
of was made, was a proceeding arising 
out of that suit. Therefore as the value 
of the suit exceeded Rs. 5,000, the appeal 
lay to the High Court. I accordingly 
allow the appeal, set aside the decree of 
the Court below and direct that the 
memorandum of appeal be returned to 
the respondent for presentation to the 
.proper Court. As the objection now 


raised was not put forward in the Court 
below, I make no order as to the costs of 
this appeal. I direct that the record be 
not returned to the Court below for three 
weeks so that the memorandum of appeal 
may be promptly taken back and an 
appeal presented to this Court, if so 
advised. 

V.B./r.k. Appeal allowed 
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Richards, 0. J. and Piggott, J. 

Bam Nath Tewan — Decree-holder — 
Appellant. 

V. 

Cdi a tier pal man Ten am — Judgment- 
debtor — Respondent. 

Letters Patent Appeal No 37 of 1915, 
Decided on 2nd July 1915, from de- 
cision of Chamier, J., reported in 
A. 1, B. 1915 AIL 122 

Limitation Act (9 of 1908), S. 6 — S. 6 ap- 
plies to limitation provided by the Act — It 
dose not apply to Civil P. C. (5 of 1908), 
S. 43. 

As S. C, Lim. Act, applie*? ouly to Gi‘=ios dealt 
with by the statute itself; it does not exempt 
a minor from the proMSions of S. 4P, Chvil 
P. C. [P 350 0 1] 

Sarat Cdiandra Cdiaudlui Iswar 
Saran — for Appellant. 

Girdliari Lai Agaucala — for Respon- 
dent. 

Judgment.^ This is an execution ap- 
peal It appears that a decree was ob- 
tained by minors on 22Lid May 1901. 
There were several applications for exe- 
cution leading up to one on 6th February 

1912 which was dismissed on 3rd De- 
cember 1912. The present application 
for execution was made on 27th May 

1913 It thus appears that the last ap- 
plication for execution was more than 
twelve years from the date of the decree. 
The judgment-debtors resisted execution 
relying on S. 48, Civil P. C. This sec- 
tion provides that 

“wheie an application to execute a decree, 
not being a decree granting an injunction, has 
been made, no order for the execution of the 
same decree shall be made upon auv fie'ih ap- 
plication 'presented after the expiration of 
twelve years’* 

from the various dates specified in tho 
section. It is admitted that had the 
decree-holders been persons of full age, 
the present application would be clearly 
barred. It is however contended that 
being minors they are still entitled to 
execute the decree. The first Court al- 
lowed the objection of the judgment- 
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debtors. The lower appellate Court re- 
versed the Court of first instance. The 
learned Judge of this Court reversed the 
lower appellate Court and restored the 
order of the Court of first instance. 

Section 6, Li m. Act 9 of 190S, pro- 
vides as follows : 

“Where a person cn tilled to institute a suit 
or make an application for the execution of 
a decree is, at the time from which the period 
of limitation is to be reckoned, a niinoi or in- 
sane, or an idiot, he mav institute the suit or 
make the applicaiion within the same period 
after the disability has ceased, as would other- 
wise have been allowed from the time prescribed 
therefor in Col d, Sch. 1.” 

Ifc is admitted that the provision of 
this section dees not help the present 
decree-holders. It might have given 
them a right to execute their decree 
notwithstanding the expiration of the 
ithree years’ ’limit laid down in Art. 
il82, Sch. 1‘ but it does not give them 
iany exemption from the provisions cf 
tS. 48, Civil r 0. In the case of 
Sadnsliiv v. liiifjhu Nath (1), 

Sergeant, G. J , held, in a case similar to 
the present that, S 7, of the former Limi- 
tation Act (which corresponds to S. (>, 
of the present Limitatioa Act) only ap- 
plied to cases dealt with bv the statute 
itself. He however goes on to say : 

“The question referred to lu? must be decided 
by the general piinciples of law as to the dis- 
ability of minors, to which the provisions of 
the C/ivil Procedure Code must, in the absence 
cf anything to the contrary, be deemed to be 
subject. The general principle is that time docs 
not run against a minor ; and the circumstance 
that he has been represented liy a guardian, 
docs not affect the question.’* 

If we were to accept this statement 
of the law it would mean that a minor 
party to a suit through bis guardian, 
whether as plaintiff or as defendant, is 
not bound to take any of the steps pro- 
vided by the Code of Civil Procedure 
within the periods therein limited. For 
example it would bo open to a minor 
judgmont-debtor to reopen by w’ay of 
appeal a question which had been finally 
decided years before. Just in the same 
way if a suit had been decided against a 
minor he might delay presenting his ap- 
peal for many years. The learned Judge 
of this Court has referred to the ]udg- 
ment of Sir Meredith Plowden in Jlianihi 
V. Muluin Lal (2), and also to the deci- 
sion of Behala Ilamana lieddi v. Ilehala 
Bahu lleddi (3) In our opinion the 

(1) L1B92) IG Bom. MG. 

(2) [1894J 12S P. U. 1894. 

(3) [1913] 37 Mad. 186=18 I. C. 58G. 


judgment of the learned .Judge of this 
Court was correct and ought to be affirm- 
ed. We dismiss the appeal with costs. 

V.B./r.K. Aiipeal dismis^ied, 
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Eichards, C. J., and Piggott, J. 

Kishan Lal — Plaintiff-' Appellant. 

V. 

Sultan Singh — Defendant — Eespon-^ 
dent. 

Second Appeal No 971 of 1914, De- 
cided on 2nd July 1915, fiom decree of 
Additional Judge, Fatehgarh. 

Civil P. C. (5 of 1908), O. 11, R. 21~Non- 
production of book or documents would 
raise adverse inference but would not entail 
dismissal of suit unless order for discovery 
and inspection is disobeyed. 

Where there is a. strong gionncl for suspecting 
that a plaintiff is keeping back books and dccu- 
mcnls which ho ought to have produced the 
Court is entitled to draw adverse inferences 
against the plaintiff but it CAiinot dismiss his 
suit under d. 11, R. 21, unless an order for 
“discovery” or “inspection” has been made 
and disobeyed by him. [P 861 0 1] 

Sztiendra Nath for Appellant, 

Judgment. — This appeal arises out 
of a suit brought to recover money al- 
leged to be due on foot of four different 
mortgages. In the Court of first in- 
stance the learned Munsif was strongly 
of opinion that the plaintiff had in hiS' 
possession or power certain documents- 
which would throw light on the matter 
in dispute. With 'the consent of tha 
plaintiff a visit was jiaid to tire latter's- 
house, a number of books were found 
but most of them likely to have a bear- 
ing on the case were not there. 

After examining the plaintiff the Court; 
dismissed the suit purporting to do so^ 
under the provisions of O. 21, E. 21.^ 
The lower appellate Court confirmed the*- 
decree of the Ccurt of first instance. 
On t’Ue real merits of the case we do- 
not feel much sympathy with the plain- 
tiff. There is strong ground for sus- 
pecting that he was keeping back booke 
and documents which ha ought to have^ 
produced. The question however which 
we have to decide is whether the Court 
was entitled under the circumstances^ 
to dismiss the suit in the w^ay it did. 
O. 11, E. 21, is as follows: 

“Where any part} fails to comply with any 
order to answer interrogatories, or for discovery 
or inspection of documents he shall if a plain-' 
tiff, be liable to have his suit dismissed foi^ 
want of prosecution.” 
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The rule concludes: 

“and the party interrogating or seeking dis- 
covery, or inspection may apply to the Court 
for an order to that cfTect and an order may 
be made accordingly.” 

If we look back to the earlier rules 
of the same order it is quite clear that 
the learned Munsif .and the lower ap- 
pellate Court misapplied the rule. If 
a party wishes to get what is called 
“discovery of documents” from the other 
side, he makes an application under 
E. 12 asking the Court to order the other 
side to make discovery on oath of the 
documents which are or which have 
been in his possession or power relating 
to the matters in question. If the Court 
thinks lit it makes an order for dis- 
covery, The party upon whom this 
order of discovery is made is bound to 
comply with the order. The penalty 
for not complving with the order is that 
which is specified in 0. 11, R. 21 Just in 
the same way after a i)iirty has ad- 
mitted the possession of a document, 
the Court can make an order for in- 
spection and if the Court’s order is 
disobeyed the party complaining of the 
disobedience can apply for the enforce- 
ment of the order according to the 
provisions of 0. 11, R. 21. In the pres- 
ent case there was no order for “dis- 
covery” or “inspection.” We may point 
out to the Court below that if it was of 
opinion that the party was keeping back 
documents the Court is entitled to draw 
adverse inferences against the party 
withholding or keeping back documents, 
[n our opinion the Court was not en- 
titled to dismiss the suit under the 
provisions of O. 11, E. 21. We ac- 
cordingly allow the appeal, set aside 
the decrees of both the Courts below, 
and remand the case to the Court of 
first instance through the lower appel- 
late Court with directions to restore 
the case under its original number in 
the file and to proceed to hear and to 
determine the same according to law. 
As we think that the appeals were en- 
tirely due to the conduct of the plain- 
tiff we make no order as to costs. 

V.b./r.k. Appeal alloiced. 
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Richards, 0. J. 

Bam Nath Tewari — Judgment-debtor 
— Appellant. 

v. 

Mt, Genda — Decree- holder — Respou 
dent. 

BKeoution Second Appeal No. 732 of 
1915, Decided on 4th November 1915, 
from decision of Dist. Judge, Benares, D/- 
8th February 1915. 

Decree — Construction^ — Conditional decree 
— Costs assessed on assumption of plaintiff 
performing conditions —Conditions not per- 
formed — Decree for costs not execut&ble 

A decree waq p.issod in the following terms . 

‘‘It will be established and declared that the 
sale-deed executed by defendants 2 and 3 m 
favour of defendant 1, is not binding upon the 
plaintift ; possession will bo deliveied to the 
plaintiff by dispossession of defendant 1 on 
condition of paying into Court Rs 6G within 
one month ; in case of default, the plaintiff’s 
suit will stand dismissi'd.*’ A schedulfi of costs 
was given on the assumption that the mone> 
would bo paid in time. The money was not 
paid within time . 

Jff'ld . that under the decree as it stood, the 
defendant was mot entitled to execution for 
costs. Lr 362 C Ij 

Daviodar Das — for Appellant. 

1], Fj, O'Conor — for Respondent. 

Judgment.'- This appeal arises under 
the following circumstances. The judg- 
ment-debtor brought a suit claiming a 
declaration that a sale- deed made by 
his mother and a brother’s widow was 
not binding upon him, on the ground 
that it was an’alienation made by Hindu 
widows without legal necessity. The 
Court hold that there was legal necessity 
to the extent of Rs. 66 and it accordingly 
decreed the plaintiff’s suit, but subject 
to the condition that he should within 
one month pay into Court the sum of 
Rs. 66. The plaintiff failed to pay tho 
money into Court within the month. 
Ho did however pay it on a subsequent 
date and the Court acoepted the money. 
Thereupon, the defendant Mt. Genda 
made an application for execution of the 
decree, contending that inasmuch as the 
plaintiff had failed to comply with the 
condition, the plaintiff’s suit stood dis 
missed with costs. The application was 
to recover the costs that would bo pay- 
able to the defendant in the ordinary 
course upon the plaintiff’s suit being dis- 
missed “with costs.” The plaintiff 
raised objections. These objections have-- 
been disallowed by both the Courts 
below. The plaintiff has appealed. The- 
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decree was drawn up in the following 
form : 

“It will be established and declared that the 
sale-deed executed by defendants 2 and 3 in 
favour of defendant 1, is not binding upon the 
plaintiff ; possession will be delivered to the 
plaiatiff by dispossession of defendant 1 on 
condition of paying into Court Rs. 06 within 
one month ; in case of default the plaintiff’s 
suit will stand dismissed.” 

A schedule of coats follows. The 
schedule shows what the costs of each 
side would be if the condition had boon 
duly fulfilled. In other words, the sche- 
dule is based on the assumption that the 
money would be paid in wiihin the time 
specified. It will thus be seen that there 
was no award of costs to the defendant 
in the event of the condition not being 
fulfilled. The decree simply says the 
suit shall “stand dismissed.*’ It is some- 
what unfortunate from the plaintiff’s 
point of view that he should lose the 
benefit of the decree in his favour simply 
by reason of his failure to pay the money 
into Court within the time specified. The 
defendant however is entitled by law to 
the benefit caused by the default of the 
plaintiff. On the other hand, the Court 
executing a decree can only execute the 
decree as it stands. If the decree was 
jnot in conformity with the iudgment, it 
j was the duty of the person interested in 
the decree to have it brought into con- 
iformity. In ray opinion, the decision of 
I the Court below was not correct and 
ought to be reversed. I hold that the 
idefendant is not entitled to -execution 
;for costs. The other point in the case is 
connected with the effect of the omission 
of the plaintiff to pay the Rs, 66 into 
Court within the time specified. I think 
this is not an objection which, properly 
speaking, arose on the defendant’s appli- 
cation to execute the decree for costs. 
If the plaiatiff contends that he has 
still a decree in his favour notwith- 
standing that he did not pay the money 
in within the time, he should make an 
application for the execution of the 
decree and then the Court will decide 
-the point. If again, the plaintiff oon- 
isiders that ha is still entitled to get an 
extension of time for payment of the 
money into Court and that the Court has 
power to grant him such extension, he 
should make an application for such ex- 
tension of time and the question can be 
decided. I wish to *say that I am not 
deciding either of these two last men- 
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tioned questions. I allow the appeal* 
set aside the decree of both the Court® 
below and remand the case to the Court 
of first instance through the lower ap- 
pellate Court with directions to dispose 
of the same, having regard to what I 
have said above. I make no order as to 
the costs of the appeal. 

v.b/r.K. Appeal alloived. 
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Chamier, J. 

Muhammad Asghar Applicant. 

V. 

“Opposite Party. 

Criminal Eevn. Petn. No. 525 of 1915, 
Decided on 28th July 1915, fro& order of 
Magistrate, Azamgarh. 

Criminal P. C. (5 of 1898), S. 110 (f) — Evi- 
dence of general nuisance does not justify 
proceedings under S. 110. 

Where the evidence produced against a person 
amounts to no more than this that he is a 
nuisance to his neighbours, refuses to pa'y bis 
debts , abuses people \\ ho sell goods to him and 
makes indecent overtures to school boys who 
pass by his shop, it does not lustify proceedings 
against him under S. 310, Criminal P. C. 

[P 353 0 1] 

Nehal Cliand — for Applicant. 

Malcolmsoii — for the Crown. 

Judgment. — This is an application 
for revision of an order of the District 
Magistrate of Azamgarh dismissing the 
applicant’s appeal against an order of a 
Magistrate of the First Class, requiring 
the applicant to give security for his 
good behaviour for one year. The evi- 
dence against the applicant is of a most 
unusual character. There is first the evi-l 
dence of several boys who say that the| 
applicant made indecent overtures to 
them when they passed his shop on their 
way to school Then there is the evi- 
dence of some witnesses who say in a 
general way that the applicant is a bad 
character. The third class of evidence 
against the applicant consists of the 
statements of trades people and others 
living near him who have had trouble 
with him for one reason or another. The 
oil-seller, for instance, 'says that the ap- 
plicant bought from him a bottle of oil 
worth one and half anna and afterwards 
refused to pay for it and abused the 
seller. A^ butcher says that the applicant 
is of a cantankerous nature ’and insists 
upon having another piece of meat in- 
stead of the piece which is offered to 
him. The darzi says that he has worked 
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[for the applicant, but got only abused 
when he asked for his wages. The milk- 
seller says that the applicant took some 
milk from him without payment. A 
^neighbour says that he bought some shoes 
from the ' applicant on approval and 
when he returned the shoes the applicant 
ibnsed him. 

The evidence of the third class, i. e., 
of the shop-keepers and neighbours ap- 
pears to me to be totally irrelevant. The 
applicant has been required to give secu- 
rity under S. 110, Criminal P. C., 01. (f), 
i. e., he is said to be so desperate and 
dangerous as to render his being at large 
without security hazardous to the com- 
munity. The third class of evidence 
Imention^d by me at best shows no more 
than that the applicant is a very trouble- 
some person and a man who declines to 
pay his debts and abuses people who sell 
goods to him. Such evidence does not 
bring the applicant within Cl. (f), S. 110, 
Criminal P. C. The general evidence of 
bad character may be disregarded. It 
amounts to no more than that the appli- 
eant is a nuisance to his neighbours. I 
have no doubt that the real reason why 
proceedings were taken against this man 
is that several boys complain that he had 
made indecent overtures to them. Their 
complaint was made to the schoolmaster 
who passed it on to the tahsildar and the 
police. In my opinion if the evidence is 
proved it does nob justify proceedings 
against the applicant under B. 110, Cri- 
minal P. C. I allow this application and 
set aside the order requiring the appli- 
cant to give security. 

v.J". /u.lC, Order set aside, 
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PrCHVRDS, C. J. AND RAPIQOE, J. 

Bharat Iiidu and others — Plaintiffs — 
Appellants. 

V, 

Muhammad Mahbub Ah Khan and 
iDiother -'Defendants — -Respondents. 

First Appeal No. 33 of 1913, Decided 
on 11th November 1915, from decision of 
Sub-Judge, Bareilly, D/- 16bh September 
1912. 

Banami — Test of benami is source of consi- 
xleration. 

Where a property is alleged to have been pur- 
eha«ed by one man in the name of another the 
ijuostiou of ownership must depend upon the 
answer to the question with whoso money was 
the property purchased: 3 M, I. A. 229 {P.G ) 
and A, I. R. 1915 P. C. 96, Ref, [P 354 G 1] 
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Sunder Lai — for Appellants. 

B. Fj. O'Conoj — -for Respondents. 

Richards, C. J . — The suit out of 
which this appeal arises was the out- 
come of another suit which was brought 
as far back as the year 1896. This last- 
mentioned suit was a suit to realise the 
amount of a mortgage by ‘sale of mort- 
gaged property including the property 
now in dispute. On 26th March 1896 a 
decree was passed in favour of one Rai 
Bahadur Babu Durga Prasad for the 
sum of Rs. 85,665. The present plain- 
tiffs are the sons of the said Babu 
Durga Prasad. In execution of the above- 
mentioned decree the property (the sub- 
ject matter of the present suit) was put 
up for sale and purchased in the names 
of Mt. Bigga Begam and a man named 
Ahsan Ali. The sale took place on 
20th July 1898, and the sale certificate 
is dated 12bh August 1899 On 20th 
December 1899 Ahsan Ali executed a 
deed in which he admitted that the 
entire purchase-money of the property 
mentioned in the plaint in the present 
suit, as also the purchase-money of an 
indigo factory which was sold at the 
same time, was altogether provided by the 
Mussamat and that he “had not and never 
had” any interest in the property sold. 
Mt. Bigga Begam was the wife of one 
Hakim Muhammad Wilayat Ali Khan, 
the person against whom the mortgage- 
decree was passed. The said Ahsan Ali 
was a nephew of the said Wilayafc AU 
Khan. It may be noted here that in the 
deed to which I have just lef erred, 
Ahsan Ali Khan does nob purport to 
relinquish any rights. The statement in 
the deed is that he “has not and never 
had any right or interest.” The pur- 
chase-money of this property now in dis- 
pute was Rs. 10,075. The price of the 
indigo factory was Rs. 1,810. The mort- 
gaged property having proved insuffi- 
cient to satisfy the mortgage-decree a 
further decree was obtained under 
S. 90, T. P. Act on 1st December 1906, 
The result of this last-mentioned decree 
was that the decree-holder was entitled 
to realize the balance still remaining due 
on foot of the decree from any other pro- 
perty which belonged to the judgment- 
debtor. Various applications were made 
for execution, with the result that a large 
Sidditional sum was realized. Finally 
after the death of Mt. Bigga Begam 
the decree holders attempted to attach 
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the property now in dispute. In the 
first place they alleged that the pro- 
perty had been inherited hy Wilayat Ali 
Khan, from hia widow Bigga Begara. 
The application to sell this property was 
refused. The result was the institution 
of the present suit. The plaintiffs’ claim 
now is that the property waa all along 
the property of Wilayat Ali Khan ; 
in the alternative they contend that 
even if the property belonged to the 
Musammat it was inherited by Wilayat 
Ali Khan and is therefore, liable to 
satisfy the balance of the decree still 
remaining due. The defence is that the 
property waa purchased by the Musara- 
mat with her own money and that prior 
to her death she disposed of the same 
by will thit her heirs accepted the will 
and that Wilayat Ali Khan never had 
any inteiest in the property from the 
date of its sale in 189B. I may here 
point out that even if the purchase in 
1898 was really a purchase by Wilayat 
Ali Khan in the names of his wife and 
nephew, it ceased to be liable to the 
mortgage. The property can now only 
be sold by virtue of the personal decree 
under 8. 90. 

The question for decision is whether 
she property belonged to Wilayat Ali 
Khan or his wife Bigga Begam. This 
jeustion, it seems to me, must depend 
apon the answer to another question, 
aamely with whose money was the 
property purchased: see Dhurm Da^ 
Fan ley v. Shama Soondn Debtah (1) 
and the recent case of Bilas Kunwar v, 
Desraj Ecinjit Singhii). 1 may mention 
here that wh la there was nothing to 
preyent Wiliyat Ali Khan making his 
wife a present of the property there is 
no ovideuca that ha did so and this is 
not the Cisa for the defendants. Their 
case is that the money belonged to the 
lady. On 18th July 1898 Makim Muham- 
mad Wilayat Ali Khan mortgaged cer- 
tain property to secure the sum of 
Rs. 6,009 the mortgiga being in favour 
of Gobardhan Das. According to the 
registration endorsement Hs. 5,000 was 
paid in cash and a rukka for Rs. 800 
was returned. The consideration ap- 
i)aar8 to have been Rs. 6.045 and the 


(1) [1841-46] 3 M. I. A. 220 "6 W. R. 43-1 
Suth. 47^1 Sar. 271 = 18 E. R. 484. (P.C.). 

(2) A. I. R. 1915 P. 0. 96-57 All. 557-42 I. 
A. 202=301. 0.299 (P.C.). 


discharge of the rukka for Rs. 800 
principal and Rs. 155 interest. On 19th 
July 1893 Hakim Muhammad Wilayat 
ma^^e another mortgage to secure Rupees 
6,t 00. This was made in fa^^'our of 
Gauri Sahai, father of the mortgagee in 
the other mortgage. The plaintiffs con- 
tend that the raising of this sum of 
Rs. 11,000 odd in oasb two days beforo 
the property in dispute was pub up for 
sale is very significant and strong evi. 
dence that Wilayat Ali Khan was raising 
the money to buy in the property that 
was being sold on foot of the raoitgago 
decree. It seems to me that there is 
greit force in this contention, unless tho 
defendants can satisfactorily show that 
the money was raised for some other 
purpose. No books or documentary evi- 
denca are produced to show to what pur- 
pose this Rs. 11,000 odd was applied. 
But a witness of tha name of Jaffer Khan 
is produced, who says that ho used to 
have dealings with Wilayat Ali Khan 
who borrowed from him on one occasion 
Rs. 4,900 under a note of hand, that 
“God knows what difficulty he had to 
encounter in making Wilayat Ali Khan 
pay up the Rs. 4,900,” that Wilayat Ah 
Khan about 14 years ago borrowed money 
from Gauri Sahai and his sons and paid 
him. 

In cross-examination he bad to admit 
that the money which he advanced to 
Wilayat Ali Kban was not entered in his 
accounts. He admits that there are 
other entries relating to his business 
transactions with Wilayat Ali Khan in 
his account books. He says that this 
sum was not entered because the amount 
had been advanced from his house and 
not from his shop. I absolutely disbe- 
lieve this witness It seems to me most 
improbable that Wilayat Ali Khan when 
he must have wanted money and when 
his pioperty was being sold, would have 
paid off the debt of Jatler Khan even if 
such debt existed. Jaffer Khan had not 
even a decree against him. I think how- 
ever one has only to road the evidence^ 
of Jaffer Khan to come to the conclusion 
that there was no debt at all. In my 
opinion the purpose to which the money 
borrowed in 1898 by Wilayat Ah Khan 
was applied would appear from entries 
in his account books if they were pro- 
duced. 

The next point to consider is the pro- 
bability of Bigga Begam being possessed 
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of money to make the purchase. Ahsan 
Ali whose name was joined with herself 
In the purchase says that the whole 
amount belonged to the lady, that she 
gave him Rs. 14,000 one day before the 
auction sale, that he went there to make 
the purchase on behalf of Bigga Begam. 
He states that before the purchase she 
and he were partners in a sugar factory 
and that the purchase was made in pur- 
suance of an agreement between Bigga 
Begam and him that they should pur- 
chase the village share and share alike 
and that he would pay hia share of the 
price in two or four \ears out cf the in- 
come accruing from the sugar factory. In 
cross examination he had to admit that 
he ha4 no accounts of the profits and 
loss of the sugar factory, lie made some 
Tague statements that the Musammat 
had considerable means. He said that 
the father-in-law of Bigga Begam (that 
is, the father of Wilayat Ali Khan) used 
to allow her Rs. 200 or Rs. 250 per 
mensem and that after his death Wilayat 
Ali Khan made her a similar allowance. 
He admitted that the father of the lady 
had no zamindari, nor had the lady. Ho 
admitted that Wilayat Husain was the 
own brother of Bigga Begam and that the 
profit of his business (whatever it was) 
was not even asses- a‘ le with income-tax. 
His sons were cultivators and plied throe 
or four ekkas on hire. It seems to me 
from a perusal of this witness’ evidence 
that the father of Bigga Begam was a 
man of no property and that he was 
unable to give money to his son and still 
less to his daughter Bigga Begam. Fur- 
thermore, I think that if the lady really 
had property and was in a position to 
produce Rs. 14.000 in a lump sum the 
day beifora the auction sale, accounts 
would be forthcoming. The case for 
the plaintiffs may be summed up as 
follows : 

(l) The sale was admittedly fictitious 
to this extent that Ahsan Ali was joined 
in the purchase and he admitted by a 
deed that be never had any interest 
whatever therein. 

{') That the borrowing of the Rupees 
12,000 two days before the sale unex- 
plained proves that the money was the 
money of Wilayat All Khan. 

(3) That not only is it nob shown that 
Ibe money belonged to the Musammat, 
but the evidence shows that she was a 
woman of no private means, 


The defendants, on the other hand, 
contend that the onus of showing that 
the money belonged to Wilayat Ali Khan 
lay on the plaintiffs and that they have 
not discharged the onus. It apears that 
after the death of the Mussamt Wilayat 
Ali Khan and the other heirs accepted in 
writing an alleged will made by the Mus- 
samt in favour of Hakim Mahbub Ali, 
Khan Mr. O Conor on behalf of the res- 
pondents strongly relied on this fact. He 
contends that Wilayat Ah Kban by ac- 
cepting the will admitted that the pro- 
perty belonged to his wife. I think the 
force of this aigument entirely depends 
on the state of Wilayat Ali Khan's finan- 
cial position at the time ha made the so- 
called admission. H he was in financial 
difficulties, it might be much more to his 
interest to allow the property to come to 
his nephew than to cliirn it for himself. 
Furthermore, it appears that these ad- 
misi-ions were made after the decree- 
holders had made a move to make this 
very pioperty available for the satisfao- 
tion of ti 0 balance due on foot of the 
decree. An injunction had issued at the 
instance of the decree-holders restrain- 
ing Wilayat Ali from dealing with the 
property. 

Mr. O'Conor further relied on the fact 
that the decree-holders had never chal- 
lenged the title of Mt. Bigga Begam bet- 
ween the ye.'.rs 1893 and 1908. He con- 
tends that this fact shows that the decree- 
holders themselves considered that the 
propel ty really was the property of the 
Musammat, otherwise they would have 
attached it long ago. I am not much 
impressed with this argument. Uptotho 
year 190G when the deer e under S. 90 was 
obtained, only the raortgiged property 
could be made available for the satis- 
faction of the iiiortgage decree and it 
was of no consequence whether the pro- 
perty belonged to the husband or wife. 

It was only when the mortgage security 
was exhausted that the decree under 
S. 90 was or could be obtained. It is an 
admitted fact that alter the decree under 
S. 90 was obtained in the year 1906, the 
decree-holders succeeded in realizing a 
very huge sum out of property admit- 
tedly belonging to Wilayat Ali Khan 
other than the mortgaged property. It 
is therefore npt surprib-fing that no move 
was made against this property until 
tne year 1908 or 1909. The learned Sub- 



356 Allahabad 

Judge decided in favour of the defendants. 
He says in his judgment: 

“XL was argued on behaU of the plaintifTa that 
JXigga Begam was not rich enough to pay for the 
property. But from the evidence of ^luhammad 
Ahsau, Hamid Ali Khan and Ashraf All Khan, 
witnesses examined by the defendants, it appears 
that she was a rich lady These witiiossea have 
stated that she was in receipt of a sum of Rs. 200 
a month from her fatlier-in-law from the date 
of her mairiage and fiom her husband from the 
date of his father’s deexth, Muhammad Ahsan 
witness has stated that Bigga Begam and he 
were partners in a khandsal concern. The wit- 
nesses Gobardhan Das and Ram]i Mai could not 
state if l>igga Begam had any money of her own. 
They did not know her father and brothers. 
Ramji ^lal no doubt adds that he infers that 
her father must have been an ordinary man 
from the fact that her nephews ply ekkas novv- 
a-dxys. But there is nothing extraordinary 
about a rich man’s heirs to be placed in that 
position, but to judge of their predecessor from 
their present state of wealth is a far fetched con- 
clusion. Such being the evidence of the plain- 
tiffs’ witneses, the testimony of the defendant’s 
Witnesses on this point must be behoved.” 

It seams to me that the learned Judge 
has not fully appreciated the force of 
the evidence, He disbelieves perhaps 
with some reason the evidence of Gobar- 
dhan Das and Ramji Mai that when 
Wilayat Ali Khan was executing the two 
mortgages for Rs. 6,000 each, he openly 
stated that the money was being raised 
for the very purpose of purcliasing the 
property It is suggested that if a secret 
purpose was being made for the debtor, 
he would not speak about it. It must be 
remembered however that at that time 
Wilayat Ali Khan had still a large 
amount of property, the amount of the 
decree had nob swelled to the extent it 
subsequently did by the accumulation of 
interest and it may well have been then 
hoped that the decree would be dis- 
charged. But even if we discard the oral 
evidence, the fact still remains that 
Wilayat Ali Khan raised Rs. 11,000 odd 
at the very time the property was being 
sold and that no satisfactory account is 
given as to how this money was applied. 
On the contrary the account that is given 
cannot be believed. The learned Judge 
says: 

"‘from the evidence of Muhammad Ahsan, 
Hamid Ah Khan and Ashraf Ah Khan it appears 
that the ^lusammat was a rich lady.” 

I have already dealt with the evidence 
of Muhammad Ahsan. It is true that 
all these three witnesses make a vague 
statement that Ihe lady, was rich and 
that her father was a rich man but it is 
not shown that they had any personal 
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knowledge of these matters,, and it ap- 
pears from the cross-examination of the 
witnesses that her father was not a rich 
man. There is not a particle of evidence 
that the lady got property from her 
father during his lifetime or at his death. 
The witnesses say that she. got an al- 
lowance of Rs. 200 a month from her 
father* in-law and afterwards from her 
husband, but this allowance would not 
make the lady a ‘‘rich” lady and it is nob 
shown how these witnesses came to 
know that she received an allowance 
of Rs. 200 a month. If the lady was a 
rich lady it is certain .that she would 
have had account books. It seems to me 
that the learned Judge has overlooked 
the significance of the admitted iact that 
Rs. 11,000 odd was raised on the very 
eve of the sale and that he has come to 
the conclusion that she was -a rich wo- 
man on evidence not worthy of the name. 
I am quite satisfied on the evidence that 
the money which purchased the property 
belonged to Wilayat Ali Khan and not 
to his wife. If this view be correct, it is 
quite unnecessary to consider whether 
Wilayat Ali Khan could ’assent to the 
will of his wife and so defeat his credi- 
tors. I think the Court below had a cer- 
tain amount of sympathy, perhaps not 
unnatural, with the defendants on the 
ground that the decree-holders have re- 
lizod a very large sum on foot of their 
decree. We are bound however to throw 
aside any feeling of this kind and to de- 
cide the case on the evidence before us. 

I would allow the appeal. 

Rafique, J. — I concur. 

By the Court. — The order of the Court 
is that the appeal prevails and is al- 
lowed. The decree of the lower Court is 
set aside and the claim of the plaintiffs- 
appellants is decreed, with costs of both 
the Courts including fees in this Court 
on the higher scale. 

v.b./r.k. Appeal allotoed. 
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Chamier, J. 

Har Day a I and another — Appellants, 

V. 

Opposite Party. 

Criminal Appeal No. 316 of 1915, De- 
cided on 21st May 1915, from order of 
Asst. Sess. Judge, Cawnpore. 

Criminal P. C. (5 of 1898), S. 408, (b) — One 
of several accused sentenced to more than 
four years and others to four years — Al- 
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though former does not appeal latter's ap- 
peal lies to High Court. 

Where an Assistant Sessions Judge sentences 
one of the several accused m a case to rigorous 
imprisonment for more than four years and 
others to a terra of four years each, an appeal 
lies to the High Court, although the accused 
sentenced to the higher term of imprisonment 
does not appeal, [P 367 0 1] 

Lalit Mohan Banerji — for the Grown. 

Judgment. — The appellants have 
been convicted by an Assistant Sessions 
Judge of an offence under S. 457, I. P. C., 
and have been sentenced to four years’ 
rigorous imprisonment each. At the 
same trial Ghhote alias Bhawani was 
convicted of the same offence and sen- 
tenced to six years’ rigorous imprison- 
ment. i^hhoto has not appealed. The 
two appellants in the first instance pre- 
sented their appeals to the Court of the 
Sessions Judge of Cawnpore. The officer 
forwarded the appeals to this Court on 
the ground that under R, 408, proviso 
(b), Criminal P 0., none of the con- 
victs could appeal to the Court of 
Session. The question has been raised 
in more than one case of this kind, whe- 
ther an appeal against a sentence of im- 
prisonment not exceeding four years lies 
to the High Couit by reason of the fact 
that another person convicted at the 
a.ame trial was sentenced to imprison- 
ment for a teira exceeding four years. 
Both Tudball, J., and Piggott, J., have 
held that in such a case as this all the 
appeals lie to the High Court. I am of 
the same opinion. This case is one which 
jcomes within 'ihe terms of proviso (b) to 
S. 408, Criminal P. C. The fact that the 
person upon whom a sentence of im- 
prisonment exceeding four years has been 
inflicted has not chosen to appeal does 
not affect the question. On the merits 
1 have no doubt that the appellants, liar 
Dayal and Muhammad Husain, were 
rightly convictod. I have examined the 
evidence and I entirely agree with the 
Assistant Sessions Judge and the asses- 
jsors that the two appellants were among 
jthe men who broke into the complai- 
mant’s houso on the night in question, 
;Their appeals are dismissed. 


v.bVu.k. 


Appeals dismissed^ 
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Ghamier, j. 

Debt Singh and others — Accused — Ap- 
plicants. 

V. 

Empetor— ‘Opposite Party. 

Criminal Revn. No. 286 of 1915, De- 
cided on 19th June 1915, from order of 
Sess. Judge, Btawah. 

Criminal P. C. (5 of 1898), S. 423— Appel- 
late powers are not intended to be used to spr- 
ing up new case without notice. 

The powers conferred by the Code of Criminal 
Procedure upon a Court of Appeal are not in- 
tended to be used in such a way as to spring up 
a new case on the accused without giving him 
any notice of the charge which he has to meet. 

[P 358 C 1] 

Wallach — for Applicants. 

Assistant Govt, Advocate — for the 

Crown. 

Judgment. — The four applicants and 
five others were convicted by a Magis- 
trate of the first Class at Etawah on 
what is probably one of the most re- 
markable charges ever framed under i 
Ss. 147 and 325, I. P. 0. The chargo< 
runs: ; 

“That you on or about ‘20th September 1014, at' 
Bhasan (or elsewhere) fought against Kallu 
Singh or Hulas Singh (and perhaps others) with 
lathis and inflicted grievous hurt on the head 
of Kallu Singh.” 

It appears that the police had reported 
as the result of an inquiry held under 
S. 202, Criminal P. 0., that there had 
been no riot at all but that there 
had been an affray with four men on 
each side On the evidence recorded by 
him the Magistrate came to the conclu- 
sion that the facts were that when the 
complainant, Kallu Singh, was passing 
the door of one Mahindar Singh the 
latter challenged him; Kallu Singh main- 
tained that he had a right to pass that 
way and was set upon and beaten to the 
ground; that Kallu’s brother, Hulas 
Singh, who followed a shoit distance 
behind was also beaten. Botli Kallu 
Singh and Hulas Singh said that all nine 
accused persons had joined in the attack. 
The nine men having been convicted by 
the Magistrate appealed to the Sessions 
Judge, who disbelieved the witnesses 
examined by the Magistrate and sent for 
and examined another batch of witnesses 
and on the strength of their evidence, 
came to the conclusion that what had 
really happened was that lathis had 
been snatched away from two men 
named Pobpa and Bebari, that they 
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accompanied by Kallu Singh and Hulas 
Singh wont to demand the return of the 
lathis from the accueed, Debi Singh, and 
the two complainants wore beaten by 
Debi Singh, Gambbir Singh and two 
sweepers, Saktu and Kanhaiya. These 
four are the applicants before me. It is 
impossible to say that the case accepted 
by the Sessions Judge is not covered by 
the charge framed by the Magistrate. 
For that charge would cover any violent 
attack on the complainants made by any 
of the accused at any place whether in 
the village or out of it, but notwith- 
standing the charge the case for the pro* 
secution must be taken to have been that 
presented by the witnesses examined by 
the Magistrate. Neither the story told 
by those witnesses nor the story told by 
the witnesses called by the Sessions 
Judge appears to be a probable one. It 
is not unlikely that both are fal-e. In 
my opinion the powers conferred by the 
Code of Criminal Procedure upon a Court 
of Appeal are not intended to be used in 
the way in which they were used in the 
present case. A totally new case was 
sprung up on the accused by the Court 
of Appeal and the accused were given no 
proper notice of the charge which they 
had to meet. I set aside the convictions 
of the applicants and the sentences 
passed on them. If they are in custody, 
they must be released. If they are out 
on bail, the bail will be dischaiged. 

V.D./r.K, Convictions set aside. 
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Tudball, J. 

Bachicha Singh — Plaintiff— -Appellant. 

V. 

Jafar Beg — Defendant Respondent. 

Second Appeal No. 120G of 1914, De- 
cided on ITth June 1915 from decree of 
District Judge, Allahabad. 

Civil P C (5 of 1908), S 80 — Suit against 
police officer for acts done under Criminal 
Procedure Code — Notice is essential — S. 42, 
Police Act, does not apply—Poiice Act (5 of 
1861), S 42. 

Where a suit is brought against a police ofii- 
cer forac s done by him in the exorcise of the 
powers granted to him by the Criminal Proce- 
dure Code, S. 42, Police Act does not apply, Tho 
plaintiff must give to such officer two months’ 
tioiico as provided in S. 80, Civil P. C. 

[P 359 0 1] 

Peaiey Lai Banerji— for Appellant. 

Bamci Kant Malaviya and Narsing 
Dass — for Respondent. 
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Judgment. — This is a plaintiff’s ap- 
peal. The plaintiff brought a stiit againsb 
the defendant, Jafar Beg, and others 
with whom we are not concerned in this 
appeal, to recover damages for malicious 
prosecution. His case was that a riot 
occurred and a report was made by cer- 
tain complainants in the course of which 
they named one Bachcha Ahir. At tha 
instigation of certain persons the defen- 
dant, who was the Sub-Inspector, put 
the name of Bachcha Singh in place of 
Bachcha Ahir, proceeded to make an in- 
quiry against him, arrested him, and 
sent him for trial in Court where he was 
finally acquitted. The present suit was 
decreed as against one of the other de- 
fendants. As against Jafar Begi^it was 
dismissed by tha Court on first instance on 
the ground that under S 42, Police Act, 
the suit bad not been instituted within 
three months of tha unlawful act alleged* 
The plaintiff appealed. The lower appel- 
late Court uphold the decree of tka Court 
of first instinco but for a different roa. 
son. Notice was given by the plaintiff to 
the defendant on 7th June 1912; the suit 
was instituted on IBth July 1912. Apply, 
ing S. 80, Civil P. C. tho lower Court 
held that the suit must fail as it was 
brought before the expiry of two months 
next after notice had been delivered to 
the defendant as set forth in the section. 

The plaintiff has come here in second 
appeal. This urged that under S. 42, 
Police Act, it was necessary for the plain- 
tiff to give only one month’s notice and 
not two months’ notice as laid down in 
S. 80, Civil P. G. It seems to me that 
the fallacy in the argument lies in this, 
that S. 42, Police Act, refers to: 

all actions and prosecutions against any per- 
son which may bo liwtully brought for any- 
thing done or intended to be done under tha 
provisions of tha Police Act itself or under the 
general police powers thereby given.” 

The present suit for damages is 
brought against tha Sub-Inspector for 
acts done by him in the exercise of the 
powers granted to him by the Criminal 
Procedure Code. What he did was no 
thing done under the provisions of the 
Police Act or tho general police powers 
given under the Act. I have been refer- 
red to Ss. 23 and 21, Police A jt. S. 23 
merely lays down that • it is the duty of 
every police officer, among other things: 

” to apprehend, all persons whom ho is legally 
authorized to apprehend, and for whose appee- 
hension sufficient grounds exist.” 
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This no doubfe lays down what the 
Sab-Inspector’s duty was but this does 
not give him any power to arrest. That 
power he receives under S. 24, Police 
Act. S. 21 simply says that 

it shall be lawful for any police ofticer to lay 
any information before a M^igistrate and to 
apply for a summons, warrant, soarch warrant, 
or 8U h other legal process as may by law issue 
against any pers *n committing an offence.” 

In the present case the acts of which 
•complaint is made were acts of airest 
and prosecution in the Court of the Ma- 
gistrate. Neither of these is an act which 
is contemplated by S 24, Police Act. The 
special period of limitation which was 
given in S. 42, Police Act, has been re- 
pealed by the subsequent Limitation Act 
Act 9 o41871, Soh. 1. That Act merely 
repealed so much as related to limita- 
tion of suits, but it did not alter the 
scope of S..42 of the Act which clearly 
related to acts done under the provisions 
•of that Act itself or the general police 
powers given by that Act. It cannot 
and does not relate to suits or actions 
brought in regard to acts done in the 
exercise of the powers granted by other 
Acts to police olhcars. In my opinion 
the decision of the lower Court is cor- 
rect, S. 80, Civil P. C. applies and the 
suit was instituted before the expiry of 
two months mentioned therein. The 
jappeal therefore fails and is dismissed 
with costs. 

v.b./k.k. Appeal dismissed, 
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Richards, C. J. and Banerjee, J. 

J aioahtr Mal and others — Defendants 
— Appellants. 

V. 

Udat Bam and others — Plaintilla — 
Respondents. 

First Appeal No. 109 of 1915, Decided 
on 15th November 1915, from order 
of Sub- Judge, Aligarh, D/- 3rd May 1915, 

Transff^r of Prope.ty Act (4 of 1882), 
S. 101 — Usufructuary mortgagee purchasing 
i>roperly in execution of his sinniple mort- 
lage decree — Mortgagee rights cease to 
^xist. 

Whore a usufructuary mortgagee purchases 
<he pro 'crty in execution of his own decree on 
i»he basis of a simple mortgage, be becomes tho 
ibsolute owner of tho property and tho mort- 
gagee right ceases to exist bv virtue of the law 
of merger. ' [p 869 0 2] 

O, L. Agarioahc — for Appellants. 

P. L. Banerjee — for Respondents. 

Judgment.— The question in this and 

4ihe connected appeal is the same and 
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arises under the following circumstances: 
One Jugal Kishore was in possession 
under a usufructuary mortgage dated 
November 1868 He had also a simple 
mortgage on 1 he same property. Jugal 
Kishore brought a suit on foot of the 
latter mortgage, obtained a decree and 
purchased the property himself. Later 
on the defendants, who held a decree 
against a judgmenfc-creditor of Jugal 
Kishore attached the decree held by tbab 
judgment-creditor and in execution there- 
of applied for the attachment of the pro- 
perty of Jugal Kishore. It is admitted 
that under these circumstances the de- 
fendants were in the same position as if 
they themselves had a decree againsfc 
Jugal Kishore. There can bo no doubb 
that if they had attached “ the interest 
of Jugal Kishore in tho property they 
would have a right to sell all the in- 
terest Jugal Kishore had. In other 
words they would have been entitled to 
attach and bring to sale the absolute 
ownership which bad become vested in 
Jugal Kishore. Instead however of at- 
taching his interest they attached merely 
what they described as tho “ mortgagee 
rights ” of Jugal Kishore. It was 
“ mortgagee ” rights which were pub up 
to sale and according to tiie sale certi- 
ficate it was “ mortgagee ” rights that 
were purchased by the defendants. The 
present suit is a suit by the plaintiffs, 
who are heirs of Jugal Kishore, asking 
for possession of the property and in tha 
alternative that they should be allowed 
to redeem tho mortgage. The Court of 
first instance dismissed the case upon a 
preliminary point. The lower appellate 
Court overruling this preliminary ground 
remanded the case for decision ou 
the merits. The defendants have ap- 
pealed. 

It IS contended on their behalf that 
when Jugal Kishore, who was a mort- 
gagee under a usufructuary mortgage, 
put up the property of his mortgagor to 
sale and purchased the property, a mer- 
ger in law tooR place and Ju^al Kishore 
became the absolute owner and the^ 
mortgagee right ceased to exist Thisj 
no doubt is quite coirect, but it does noti 
help the deiendants who are themselves 
responsible for only having attached and 
purchased “ mortgagee ” rights. Under 
the circumstances we think that the 
view taken by the Court below on thia 
point was correct and accordingly itf 
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order of remand must be afiarmed. We 
dismiss the appeal with costs. 

V.hVu.K. Appeal disinissed. 
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Chamier, J. 

On difference between 
Richards, C. J. and Baneujee, J. 
liisal Singh and another — Appellants. 

V. 

Bfdwant Singh 2 kud' others — Respon- 
dents, 

Eirst Appeal No. 144 of 1911, Decided 
on 29th March 1915, from decision of 
Sub-Judge, Saharanpur. 

Civil P. C. (5 of 1908), S. 11 — Adoption 
contested on ground of fact of adoption and 
absence of permission — First Court held ad- 
4>ption proved and dismissed widow's suit on 
ground of estoppel — Evidence of permission 
was not recorded — Privy Council held adop- 
tion and permission proved — Decision held 
binding on reversioner in altsence of fraud or 
collusion — Hindu Law, Widow. 

, A Hindu widow sued her alleged adopted son 
for a decl nation that she had not adopted him 
and even if she had adopted bim, the adoption 
was invalid, as she had no authouty from her 
husband. The Court of first instance dismissed 
the suit finding that the defend mt Lad been 
adopted and the widow was estopped from ques- 
tioning the vilidity of the adoption without try- 
jing other issues or recording oral evidence in 
-regard to them Tho High Court atfirmed the 
I decision. The Privv Council agreed with the 
IjHigb Court as to tho factum of adoption but 
I found on a consideration of the documentary 
•evidence that the authority to adopt had been 
proved. After the widow’s death a reverbionor 
sued the defendant for possession on the same 
grounds as tho widow had sued. 

Held : (Per J hi net ji and Clfimier, JJ) that 
the previous suit was a liar to the pieseut 
suit inasmuch as a decree fairly and properly 
obtained against a widow in possession of her 
deceased husband s estate was, in the absence of 
fraud and collusion, binding on tho reversio- 
nary heirs unless the decree relates to a matter 
personal to her. (Ihchixh, G J., dissenting) 

[P J64 C 1; P 3GG C 2i 
Per Ghamier, J . — A Court may refuse to sum- 
mon witnesses or admit evidence, and, when its 
decision IS subsequent]} relied upon as consti- 
tuting a (iiiestion res judicata, the Coiut tr}ing 
the siib=!e(Uiont case cannot disiogard the deci- 
sion because it thinks that the Court trying the 
'earlier case ought to have suiiimoned tho wit- 
jiiesses or admitted further evidence. [1* 8GG C 2] 
f Per Richards, G. J. — It is ver\ dangerous to 
Jplace too much reliance on ovpressious used in 
j-giving judgments m other ca'^es where tho facts 
land circumstances were diiforeiit [P 302 C 1] 
\V. Wallaoh and Pearij Lai lUnierji — 
for Appellants. 

Satish Chandra Banerji, Lalit Mohan 
Banerji, Surendra Nath Sen, Eaniakant 
Malai/iija and Yatish Chandta Hay — for 

Respondents. 


Richards, C. J . — This appeal arises 
out of a suit in which the plaintiffs 
claimed property known as the Lan- 
dhaura hastate. One Raghubir Singh 
was the last owner, lie died leaving a 
widow, Rami Dharam Kunwar, whe 
gave birth to a posthumous son named 
Jagat Prakash Singh. This boy died 
shortly after his birth and the Rani pur- 
poitod to adopt a number of boys, one 
after the other, all of whom died in in- 
fancy. Finally she is alleged to have 
adopted the defendant, Balwant Singh. 
The Rani died on 12th November 1912 
and plaintiff 1 claims to be the lever*- 
sioner and entitled to the estate on the 
death of the Rani. Plaintitt 2 is an as- 
signee of a portion of the estate from 
plaintiff 1 and is probably the financier 
of tho present litigation. 

The allegation of the plaintiffs is that 
Raghubir Singh never gave authority to 
his widow to adopt a son. The Court 
below has dismissed the plaintiffs’ suit 
holding that a previous litigation bet- 
ween Rani Dharam Kunwar and Bal-! 
want Singh operates as res judicata. The 
Couit did not receive any evidence on 
the question whether or not plaintilf 1 is 
what ho claims to be, namely the rever- 
sioner and heir to the property, nor on 
tho queBtion whether or not tho Rani was 
authorized by her husband to adopt. The 
sole question which wo have to decide in 
the present appeal is whether the pre- 
vious litigation operates as res judicata. 

It seems to me that we are hound tu 
deal with the appeal on the assumption 
that the plaintiffs might possibly ba\6’ 
been able to adduce evidence whioli 
wmuld satisfy the Court, first, that plain- 
tiff 1 is the reversioner and second, that 
Raghubir Singh never authorized his wife 
to adopt a son. If the Court below was 
correct in holding that the previous liti- 
gation operated as res judicata, it was 
quite unnecessary to go into the evidence 
on either of these two points. If, on the 
other hand, the previous litigation does 
not operate as res judicata, then clearly 
the Court ought to have .heard the evi- 
dence and it is our duty to remand the 
case for that purpose. 

There can he no doubt (whether the 
Rani had the authority to adopt or not) 
that a ceremony of adoption was in fact 
gone through in the most public manner 
possible. Prior to or simultaneously 
with the alleged adoption the Rani hail 
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obtained an agreement from the father 
of Balwant Singh that notwithstanding 
"the adoption she should be allowed to 
rpmain in possession of the estate during 
her life. Immediately after the alleged 
adoption disputes arose between the 
Rani and Balwant Singh; the latter 
wished to repudiate the agreement and 
go into possession of the estate, a course 
of action which was strongly resented by 
the Rani. The result was that she ins- 
tituted a suit in the year 1905 alleging 
that she had no power to adopt Balwant 
Bingh and that she had not adopted him. 
This was the commencement of the liti- 
gation which the Court below has found 
to operate as res judicata. 

The 4^ourt of hrst instance (in that suit) 
declined to go into any evidence on the 
^question of the Rani s authority to adopt 
holding that whether or not the Rani 
'had authority, she was estopped by her 
conduct from denying her authority and 
dismissed the suit. The Rani appealed 
to the High Court. The High Court con- 
firmed the decision of the Court below 
and dismissed the plaintiff’s suit. It 
will thus bo seen that the Courts in 
India decided the cxse on a ground en- 
tirely personal to the Rani and without 
baying considered or even received the 
evidence on the question as to whether 
cr not authority to adopt had been con- 
ferred on the Rani. 

The law of res judicata is set forth in 
'B. 11, Civil P. C. It provides that : 

’ “ No Couit shall try any sail or issue in 
which the matter directly and substantially in 
issue has been directly and substantially in issue 
m a former suit between thesimo parties^ or bet- 
ween parties under whom they or any of them 
‘claim, litigating under the same title, in a 
<^ourt competent to try such subsequent suit or 
the suit in which such issue has been subse- 
quently raised, and has been heard and finally 
decided by such Court.” 

The plaintiff in the present suit was, 
of course, no party to the previous litiga- 
,tion, nor does he “claim under” the 
,Rani. He claims as leversioner or heir 
fof the last male owner. No doubt the 
jdoctrine of res judicata has been extended 
jby the Courts to oases in which it can 
‘fairly be said that the widow represents 
'the estate. A common case of this kind 
is where a widow in possession or enti- 
.tled to possession of her husband’s estate 
brings a suit to recover possession of pro- 
^perty which she claims to belong to that 
qstate, against a third party. If that 
litigation is fairly and honestly conducted 
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the reversioner is not allowed to re open 
the question after the widow’s death. 
The principle established being, as it 
seems to me, that in the majority of 
cases the widow can and does represent 
the estate and that in all such cases the 
leversicners are bound. The principle is 
most reasonable and it is to be regretted 
that it is not expressly enacted in the 
Code so as to make the latter complete. 

We have now to see whether in the 
previous litigation to which I have re- 
ferred the Rani can be said to have re- 
presented the estate. It seems to me 
that “ upto the time of tho decree of tho 
High Court dismissing the appeal, sho 
most ceitainly did not represent tho 
estate. The Courts did not allow her’ 
to “represent” the estate ; they excluded 
evidence which she should have given if 
she was “representing” the estate Tho 
case was decided both by the trial Court 
anf the High Court on a ground personal 
to tho Rani herself. These Courts had 
hold that evidence as to authority to 
adopt having been conferred on her was 
immaterial and irrelevant inasmuch as, 
even if the Rani bad no authority, she 
ought not to be allowed to say so as 
against the defendant, Balwant Singh. 
The issue of the authority of the widow 
to adopt was not “heard or iinally 
decided. ’ On the contrary, tho Court, 
declined even to receive evidence on the 
issue. The l^ani however was not satis- 
fied with the decision of the High Court 
and appealed to His Majesty in Council. 
See liiini Dhatam y.Kiiimar Biihcaiit 
Sinijk (1). Their Lordships affirmed the 
decree of tho High Court and dismissed 
the appeal of the Rani. In the course of 
judgment their Lordships said : 

” Their Lordships, in reviewing the facts of 
the case, are ot opinion that the question may 
well be decided as one of fact on tho Ham s own 
statements without recourse to tho doctrine ot 
estoppel fn thou view she was spe.iking the 
truth in Kaldeo Singh’s action when she was, 
pleading as to her authoiit}. Their Lordships 
however do not differ fiom tho Courts below in 
the view they have taken as to the applieability- 
of the doctrine of estoppel m this ease. Cf, 
course tho estoppel pleaded against th(' Rani 
must be taken as purely personal. It does not 
bind any one who claims by an independent 
title, but, in view of the decision now given, 
that the respondent was, in fict, dul/ adopted, 
further litigation on tho point may be taken as 
happily out of the question.” 

Notwithstanding that the Rani had by 
her conduct rendered it extremely diffi- 

(1) [1912] 34 All. 393=15 I.C. 673 (P.C ). 
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oult for her to fairly “represent** the 
estate in her litigation with the defen- 
dant, it may perhaps bo conceded that 
the finding of their Lordships would have 
operated as res judicata had the evidence 
been admitted and recorded. It seems 
to nae however quite clear that had their 
Lordships’ attention been called to the 
fact that the trial Court had declined to 
receive evidence they would never have 
decided the case as a question of fact so 
as to bind the estate without at least 
directing evidence on the issue to be re- 
corded and considered. The Rani w^as 
not a very truthful person, and in a pre- 
vious suit by one Baldeo, claiming to be 
the reversioner and challenging (inter 
alia) the alleged authority to adopt, the 
Court found that Baldeo had failed to 
establish that he was the reversioner and 
that it was therefore unnecessary to 
decide the issue as to authority, but the 
learned Judge gave it as his opinion that it 
was highly improbable that any authority 
had been conferred. I mention this fact 
merely as suggesting that no finding on 
the statement of the Rani could be satis- 
factory without hearing all material 
evidence that could be produced. 

It seems to me that the judgment of 
their Lordships can no more operate as 
res judicata than ^he judgmer t of the trial 
Court if it had decided an issue after 
excluding evidence relevant thereto. It 
is however contended that in the absence 
of fraud all decrees against a Hindu 
widow bind the reversioners and certain 
expiessions of learned Judges of the 
Indian Courts and of their Lordships of 
the Privy Council are quoted in support 
of the contention. This contention is 
clearly not correct Their Lordships 
themselves evidently felt that if the case 
was decided on a ground personal to the 
Rani the reversioner would not he bound. 
It seems to me that it is very dangerous 
to place too much reliance on expressions 
of learned Judges used in giving judg- 
ment in other cases where the facts and 
circumstances were different. The ex- 
pressions relied on one and all occur in 
judgments in cases where the Hindu 
widow could be said to have fairly “re- 
presented” not only herself but also the 
estate. Jessel M. R , in Ilallett’s Estite 
In re, Kiiatchbull v. Hallett (2), speaking 
of the proper use of authorities, say: 

“ (2r[i87jrirclT71) t)96=49TrJ. Oh. "415= 
42 L. T. 4a=:28 W. B. 732. 
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“The only use of authorities, or decided case^ 
is the establishment of some principle which 
the Judge can follow out in deciding the caie 
before him.” 

In Quinn v. Leathern (3), Halsbury, D. 
C. says: 

“Now, before discussing the case of Allen v. 
Flood (4), and what was decided therein, there 
are two observations of a general character 
which I wish to make, and one is to repeat whab 
1 have very often said before, that every judg- 
ment must be retd as applicable to the parti- 
cular facts proved, or assumed to be proved, 
since the gener.Wity of the expressions which 
may bo found there are not intended to be 
expositions ot the whole law, but governed'and 
qualified by the particular facts of the case in 
which such expressions are to be found. The 
other is that a case is only an authority for whafc 
it actuilly docidos.” 

In Kreglinger v. Neio Patajonia Meat 
and Cold Storage Co, Ld. (6), Haldane, 
L. 0 , Bays: 

“To follow previous authorities, so far as 
they lay down principles, h essential if the law 
is to be preserved from becoming unsettled and 
vague. In this respect the previous decisions 
of a Court of co-ordinale jurisdiction are more 
binding in a system of jurisprudence such as 
ours than in systems where the paramount^ 
authority is that of a Code. But when a pre- 
vious case has not laid down any new principle 
but his merely decided that a particular set of 
facts illustrates an existing rule, there are few 
more fertile sources of fallacy than to Be\rch 
jn It for what is sim dv resornblanco in ciroum* 
st luces, and to erect a previous decision into 
a governing precedent merely on this account. 
To look forariything e copt the principle esta- 
blished OP recognised bv previous decisions ia 
really to weaken and not to strengthen tho 
importance of precedent.” 

lb seems to me that the principle 
established or recognised in the decisions, 
in which the expressions relied on occur, 
is this, namely, that in many suits 
brought by or against Hindu widows the 
widow can and does fairly represent not 
only herself but the estate, and that the 
doctrine of res judicata should be ap- 
plied in all such cases where the rever- 
sioner seeks to reopen decided questions. 
The reason ani justice for the principle 
is absent in any case where for any 
cause the widow did not in truth repre- 
sent the estate. In my jndgment, the 
Rani in her suit could nob and did not 
represent the Lindhaura Estate. The 
Courts in India and also their Lordships 

n[3y [lUOl] A. O. 4UD='7d"7j. J. P C. 76=83 
L. T. 289-50 W. B. 139=65 J. P. 708= 
17 T. h B. 749. 

(4) [I898j A 0.1-77 L. T. 717=46 W. R, 
268=67 L. J. Q. B. 119=60 J. P. 795=14 
T. h, B 125. 

(5) [1914] A. C. 25 =83 L. J. Ch, 79= 
109 L. T. 802=58 S. J. 97=30 T. L. B 

114. 
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of the Privy Council held that she had 
testopped herself from denying her au- 
thority to adopt the defendant. If she 
^performed a ceremony of adoption with- 
out authority it was an act against the 
ostate, yet she wa‘s not allowed to prove 
the true facts. As the result of her 
tconducb the Courts in India refused to 
admit evidence which she tendered to 
fehow that she could not adopt the d^-fen- 
^dant. Much as I regret the protrac- 
tion of the present litigation I think 
that the suit should be remanded to the 
Court below. 

Banerjee, J. — This appeal arises out 
of a suit relating to the Landhaura 
Raj, which is a large estate of 
groat "ViJilue. It has unfortunately 
been the subject of considerable liti- 
gation, which commenced so far back 
as the year 1872. The last Raja was 
Raghubir Singh, who died in 1868 leav- 
ing a widow, Rani Dharara Kunwar. A 
posthumous son was born to him, who 
died shortly afterwards. The history of 
the estate and of the previous litigation 
relating to it is given in the judgment of 
this Court delivered on lOch December 
1903 and it is also set forth in the judg- 
ment of the Court below. Rani Dharam 
Kunwar was in possession of the estate 
after her husbind’s death till she died on 
I2th November 1912. She made succes- 
sive adoptions, the last of which is 
alleged to have been made in January 
1899, when she is said to have adopted 
the defendant, Balwant Singh, the boys 
previously adopted having died. Dis- 
putes however arose between her and 
Balwant Singh and a suit was brought 
by her on 9th January 1905 for a decla- 
ration that she had not in fact adopted 
Balwant Singh, that even if she did ad- 
opt him she had no authority from her 
husband to do so and that for this and 
other reasons the adoption was invalid. 
The Court of first instance found that 
Balwant Bingli had in fact been adopted, 
but it was of opinion that Rani Dharam 
Kunwar was estopped from questioning 
the validity of ths adoption and accord- 
ingly dismissed the suit, without trying 
other issues or recording oral evidence in 
regard to them. This decision was 
affirmed by this Court on appeal. The 
judgment of this Court is reported as 
Dharam Kunwar v. Baltiwiit Singh (&), 

(6) [1908] 30~A11. 549=5 A.L.J.' 56:3=tiy08) A. 

W.N. 231. 
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From this judgment an appeal was pre- 
ferred to the Privy Council. Their Lord- 
ships agreed with this Court as to the 
factum of adoption but proceeded to de- 
termine the question : 

“whether the Rani had authority from her hus* 
band to adopt the defendant.” 

Upon a consideration of the document- 
ary evidence, of which there was a consi- 
derable amount on the record, their 
Jjordships came to the conclusion that 
authority to adopt had been proved. In 
their opinion the question might 
“well be decided as one of fact * ♦ ♦ without 
recourse to the doctrine of estoppel.” 

Their Lordships however did not differ 
from the Courts below in the view they 
had taken of that doctrine, but they ob- 
served as follows : 

“Of course the estoppel pleaded against tho 
Ram must bo tiken as purely person il. It does 
not bind any one who claims by an independent 
title, but m view of the decision now given, 
that tho respondent was, in fact, duly adopted, 
further htigaliou ou the point may be taken as 
happily out of the question.” 

It is clear from these observations 
that their Lordships were of opinion that 
their decision on the question of tho vali- 
dity of the adoption would be binding on 
reversioners who olaimod independently 
of the Rani. 

In spite of this decision of their Lord- 
ships the present suit was brought by 
plaintiff 1, with the help of plaintiff 2, 
who is apparently a speculator financing 
the litigation, for possession of the estate 
on the same grounds as those on which 
Rani Dharam Kunwar had based her 
claim, namely, that Balwant Singh had 
not in fact been adopted and that the 
Rani had no authority to adopt. Plain- 
tiff 1, Risal Singh, alleges himself to be 
the next reversioner to the estate and he 
has transferred ono-half of his alleged 
rights to plaintiff 2, Fateh Chand. The 
title of Risil Singh as reversioner is de- 
nied on behalf of the defendants, but the 
Court below has not tried that question 
and, on the assumption that he is the 
reversioner, has dismissed the suit on the 
ground that he is bound by the decision 
of their Lordships of tho Privy Council 
in the suit of the Rani. Tho plaintiffs 
have preferred this appeal, and the only 
question argued before us is whether that 
decision is binding 

I agree with the Court below in hold- 
ing that the decision of their Lordships 
in that suit is binding on the reversion- 
ers. The law on the subject has, in my 
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opinion, been correofcly stated by the 
learned Subordinate Judge. Whore the 
estate of a deceased Hindu has vested in 
a female heir, a decree fairly and pro- 
perly obtained against her in regard to 
the estate is, in the absence of fraud or 
collusion, binding on the reversionary 
heirs. Whore however the decree re- 
lates to a matter personal to her, it is 
not so binding. The earliest authority on 
Ithe point is the well known case of Kata- 
ma Natch i((i v. Iiaja of Shivagumja (7). 
In dealing with the question whether a 
decree, obtained in 1847, in the lifetime 
of the widow in possession would have 
bound those claiming in succession to 
her, their Lordships of the Privy Council 
held as follows: 

“ Thoir Lordships aio of opiiiiori th.it unless 
it could be shown thiit there had not been ii 
fair trial of the iipht iii that suit — or, lu other 
words, unless that decree could have been sue- 
cessfully impeached on some special giound, 
it would have been an etTeciual b.ar to any new 
suit ... . by any person claiming in succes- 

sion to her. i’or assuming her to be entitled 
to the zamindari at all, the whole estate would 
for the time bo vested in her absolutely lor 
some purposes, though, lu some respects, for a 
(qualified interest; and until her death it could 
not be ascertained who would be entitled to 
succeed. ^J'he same principle which h.is pre- 
vailed in the Courts of this countiy as to 
tenants m tail repicsenting the inheritance, 
would seem to apply to the case of a Hindu 
widow; and it is obvious that there would be 
the greatest possible inconvenience in holding 
that the succeeding hon 9 were not bound by a 
decree fairly and properly obtained against 
the widow (at p 601).” 

The principle thus enunciated by thoir 
Lordships was re-affirmed by them in 
'several subsequent cases. I may refer 
to Jugal Kishotr v. Jotendro Mohun 
logme (8), Pat la!) Naiaan Sin<jh v. 
TttloJci Nath Singh (9), H (ft math, (li al- 
ter jt V. Motkuy Mchitn Gomtanii (10)* 
It has been accepted and acted upon by 
all the High Courts in this country. 
The cases on the ])oint are collected on 
p. 910 of Mayne’s Hindu law, Edn. 8 
and as most of thorn are set forth in 
the judgment of tiro Court below, I 
deem it unnecessary to refer to them. 
The principle laid down by the Privy 
'Council was thus summarised by Sir 


‘ (7) [1861-631 9 M. T. A. 539^2 -W. 11.31=1 
^ Sath 520=2 Bar. 25=19 L.H. 843 (P.C ). 
(8)'[1884] 10 Cal. 985=17 1. A. 66=4 Sar. 
553 (L. 0.). 

' (9) [1885] 11 Cal. 186=11 I. A 197=4 Sar. 

' 667 (l\ C.). 

(10) [1894] 21 Cal. 8=20 I. A. 183 {P. G.). 
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Barnes Peacock, C. J., in his judgment 
in the Full Bench case of Nohin Chundcr 
CJiMckerhiitiy v. Jssiir Chunder Chucker^ 
butty (11): 

in the absence of fraud or collusion i 
decision against a widow, with regard to her 
deceased husband’s estate, would be bindici 
upon the reversionary heirs (at p. 507).” 

It is true that the circumstances cf 
all the cases were not identical but ir. 
all of them the principle was recognized^ 
As observed by Lord Haldane, L. C., in 
the recent case of Kregkncjet v. Nev 
Patagonia Meat and Cold Slot age Cc^ 
Ltd (b) decided by the House of Loids* 

the binding force of previous decisions, unles> 
the facts are indistinguishable, depends on 
whether thev establish a principle. To follovr 
previous authorities, so for as they lay down 
Iirinciples, is essential if the law is td^be pre 
served from liecoming unsettled and vague.” 

The decisions of the Judicial Com- 
mittee (acted upon as they have been by 
the Courts in this country), having laid 
down a principle, it is essential that 
they should be followed by us sc as not 
to unsettle what has hitherto been 
understood to be the law on the point. 

We have next to consider whether 
this principle applies to the present case, 
Jiani Dharam Kunwar claimed to be in 
possession of the Laudhaura Estate* 
either as the widow of her deceased bus* 
band or as the mother of her son. It 
is in her capacity as the person who re- 
presented the estate that she instituted 
the suit brought by her against Balwant 
Singh. He was claiming title to the* 
estate as the validly adopted son of Raja 
Raghubir Singh and the object of the 
suit was to iirotect the estate from that 
claim. In her plaint in that suit she 
alleged that upon the death of her son 
she obtained possession of the whole of 
the estate as his heir and continued in 
possession as such. In the fourth ground 
of her appeal to this Court she stated 
that: 

” in her character .as lepiesentmg the estate 
of her sou, Jagat Pi.ikas Siiigh, she was at 
libel t} to repudiate ’ 

the alleged adoption of the defendant. 
Again, in the 23rd ground of her appeal 
to His Majesty in Council she ‘asserted 
that she was not “ precluded from bring- 
ing a suit as representing the estate of 
the husband.” It is manifest from these 
statements that she brought her suit as 
representing the estate and not in a 
personal capacity. She sought to es- 

(II) [1868] 9 W. R. 505. 
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tablish that Balwant Singh was not 
validly adopted and that he had no 
Tight to the estate. By asserting a valid 
adoption he was casting a cloud on the 
title of the Kani as representative of the 
estate and on that of the reversioners 
who were to come after her, and it 
was to remove this cloud that she 
instituted' her suit. In the paint in 
this case the plaintiffs also have 
stated that she was in possesion as a 
Hindu widow. As she did not set up 
My right other than that of a widow 
or mother and as her right was thus 
limited to an estate for life, her suit 
was in substance a suit for the pro- 
tection of the interests of the rever- 
sioners^ on whom the property would 
devolve after her death. ' The final deci- 
sion in that suit is therefore binding 
on tbemi in the absence of fraud 
^or collusion. It has not even been sug- 
gested that there was fraud or collusion 
between the Rani and Balwant Singh. 
Having regard to the relations which 
.existed between them, to the fact that 
they were at arm’s length, to the earnest 
manner in which the suit was fought 
out in this country before the Judicial 
Committee, the idea of fraud or collusion 
is out of the question. 

The main ground on which the learned 
counsel for the appellants contends that 
the decree in the former suit is not bind- 
ing on the appellants, is that in that 
suit the trial Court did not go into 
evidence on the nuestion of authority to 
adopt. That Court, it is true, decided 
' the case on the ground of estoppel and 
I refused to record oral evidence on the 
issue as to authority. This Court also 
’ decided the case on the same ground. 

« Had the matter rested there and had the 
‘ Rani’s suit been finally decided on the 
. ground of estoppel only, the decision 
j would have been on a ground personal to 
’ the Rani and would not have been bind- 
i ing on the reversioners. But when the 
' case went before the Privy Council, their 
' Lordships preferred to decide the ques- 
; tion of authority and the validity of the 
',i adoption as one of fact “ without re- 
! course ” as their Lordships observed, 
“ to the doctrine of estoppel, ” Their 
Lordships were fully cognizant of the 
fact that oral evidence had not been 
, recorded on the point but in spite of this 
they proceeded to decide the question on 
the documentary evidence before them. 


The Rani was represented before theif 
Lordships by eminent counsel and it 
must be presumed that they urged every 
point that could be reasonably put for- 
ward. It may be that in view of the 
length of time which had elapsed since the 
death of Raja Raghubir Bingh their Lord- 
ships considered, as also did the learned 
counsel who presented the Rani's case 
before them that oral evidence would be 
of little value To take an extreme view, 
it may also be (if I may say so without 
presumption) that their Loidships de- 
cided the case erroneously The fact how- 
ever remains thitt their Lordships pro- 
ceeded to try the question on the merits 
and decided it in favour of the defendant. 
It cannot under the circumstances bo 
said that there was not a fair trial. That 
the possibility of claimants coming 
forward as reversioners was present to 
their Lordships’ minds is clear trom 
their judgment, and whon they said that 

“ in view of tho doeision now given that 
the respondent w ts m tact duly adopted, 
further litigation on the point inav be taken 
as happily out of the question, ” 

they clearly meant that their decision 
would be binding on reversioners and 
the validity of Balwant Singh’s adoption! 
would be for all time beyond tho region 
of controversy. To bold otherwise would 
be to render their Lordships’ decision 
wholly nugatory and it w'ould be open to 
as many claimants as might assert them- 
selves to be reversioners to reopen the 
question a number of times and to 
harass the defendant repeatedly. In this 
connexion I may also point out that ini 
tho case of Jugal Kisliore v. Jotenrlrn 
MoJiau Tagoto (H), referred to above, the 
Judicial Committee held a decree, and 
an auction sale which followed, to be 
binding, although the widow against 
whom it was passed did not appear and 
the decree was made ex parte and this 
circumstance did nob in the opinion of 
Lordships render the decree any the less 
binding. 

It may bo that the rule of res judicata 
as enacted in S. 11, Civil P. C., is not 
strictly applicable, as the plaintiffs were 
nob parties to tho previons suit and do 
not claim under a party to that suit. 
But in the Katama Natclndi's case (7) 
their Lordships held a decree obtained 
against tho widow in possession to be 
binding on reversionary heirs on the 
ground of convenience. The decree being 
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binding on the estate binds all persons 
who succeed to the estate. 

In my judgment, the decree passed by 
the Privy Council in the suit brought 
against Balwant Singh by Rani Dharam 
Kunwar is, on the above grounds, binding 
on the reversioners and this suit is not 
maintainable. 1 would dismiss the appeal 

(As the learned Judges differed, the 
case was referred to Chamier, J., who 
delivered the following judgment.) 

Chamier, J. — This appeal was referred 
to me under S. 98, Civil P. C , in conse- 
quence of a difference of opinion between 
the learned Chief Justfce and Banerji, J. 
The point upon which they differed is, 
whether the decision of their Lordships 
of the Privy Council in the suit of 
Rani Dharam Kunwar against the de- 
fendant-respondent, Balwaub Singh, to 
the eifeot that tiie Rani duly adopted 
Balwant Singh under authority given to 
her by her husband, is binding upon the 
plaintiff appellant, Eisal Singh, who 
claims to be the reversionary heir of the 
husband and entitled to the estate on 
the death ol the Rani which occurred in 
November 1912, a few months before the 
present suit was brought. 

Jn the previous suit the Court of first 
instance declined to take evidence (or 
rather oral evidence, for the parties were 
required to pub in their documentary 
evidence) on the question, whether the 
Rani had authority to adopt Balwant 
Singh, and dismissed the suit on the 
ground that the Rani was estopped from 
disputing her alleged authority to make 
the adoption, the factum of which is 
beyond dispute. This Court also decided 
the Otse on the question of estoppel con- 
firming the decree of the first Court. 
The Rani appealed to His Majesty in 
Council, one of the grounds taken in the 
application for leave to appeal being that 
the first Court should have allowed her 
to give evidence on the question of her 
authority to make the adoption. A simi- 
lai ground was taken in her appeal to 
this Court. Their Lordships of the 
Privy Council agr ed with the Indian 
Courts that the Rani was estopped from 
denying that she had authority to adopt 
Balwant Bingh, bub they observed that 
the estoppel was purely personal and 
would noc bind anyone who claimed by 
an independent title. They however as 
I read the judg/neDb, decided, and inten- 
ded to decide, that the evidence showed 
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that the Rani had authority to adopt 
Balwant Singh. I think that this is 
clear not only from the passages quoted 
by Banerji, J., but also from earlier por- 
tions of the judgment, for example the 
passage in which they say : 

“ IIo gave formal and emphatic directions ta 
his wile in regard to the adoption of a son. 
The Rini herself has pledged her word as to the- 
nature and scope of tho^o directions on more 
th in one public and impoitant occasion. She 
did so particularly in the deed of 18th January’ 
1899 and m her defence to the action of one 
Baldeo Singh. ” 

Then later on their Lordships say that 
‘in reviewing the facts of the case, they are of 
opinion that the question may well be decided 
as one of fact on the Rani’s own statements 
without recourse to the doctrine of estoppel. 
In their view she was speaking the truth in 
Bildeo Singh's action when she was pleading as 
to her authority. ” 

The learned Chief Justice is of opinion 
that, though in his view the Rani s con- 
duct rendered it difficult for her to fairly 
represent the estate, it might pethaps be 
conceded that the finding of the Privy 
Council would have operated as res judi- 
cata had the evidence as to the Rani's 
authority to adopt been admitted and 
recorded. But he thinks it is clear that, 
if their Lordships’ attention had been 
called to the fact that the first Court 
had declined to receive evidence, they 
would never have decided the case on 
the question of fact so as to bind the 
estate It sterns to me that, if there was 
any misapprehension as to the proosed- 
ings of the first Court, that might be a 
ground for a review of judgment, but is 
DO ground for holding that a clear and 
definite decision on the question of fact 
is not binding on the estate. A Court) 
may refuse to summon witnesses or, 
admit evidence, and, when its decision is 
subsequently relied upon as constituting 
a question res judicata, the Court trying 
the subsequent case cannot disregard the 
decision because it thinks that the Court 
trying the earlier case ought to have 
summoned the witnesses or admitted fur 
ther evidence. In my opinion, the Rani 
in the previous case represented the 
estate. Upon this I have nothing to add 
to what Banerji, J., has said. The Rani 
wanted to give evidence on the question' 
of her authority, and both in appeal to 
this Court and in her application for 
leave to appeal to His Majesty in Coun- 
cil she complained of the action of tha 
Court in refusing to admit that evidence. 
Therefore there can be no doubt that ehe 


Eisal Singh v. Balwant Singh (Ohamier, J.) 



191S ISHATJ Dott V. Musai Dube (Piggofefc, J.) Allahabad 367 


was doing hot best to show that there 
had been no valid adoption, and her 
action was in the interest of the rever- 
sionary heir of her husband. The re- 
ports of the case in the Law Reports, 
Indian Appeals and in the Indian Law 
Reports are not as full as in the Allaha- 
bad Law Journal and the Calcutta Weekly 
Notes. The lastrnentioned report : [see 
Bani Dharam Kumvar v. Balwant Singh 
(12)], represents Sir Robert Finlay as 
having contended that the appeal to their 
Lordships was confined to the applica- 
bility of the doctrine of estoppel and their 
Loidships as having then intimated that 
in their opinion there were sufficient 
materials on the record to decide all 
questicwis arising in the suit. Whether 
counsel for the appellant acquiesced in 
this view or not it is impossible to say, 
but* the 'judgment of their Lordships 
makes it clear that the question of the 
Rani’s authority to make the adoption 
was argued. The report in the Calcutta 
Weekly Notes only makes clear, what 
one would infer from the other reports, 
that whether counsel for the appellants 
were willing to do so or not iheir Lord- 
ships deliberately decided to take up the 
question of the Rani’s authority to make 
the adoption. It is impossible to sup- 
pose that neither counsel for the appel- 
lant nor their Lordships were aware 
that the first Court had declined to take 
oral evidence on the subject, A perusal 
of the record shows that notwithstand- 
ing the order of the Court there was 
before their Lordships a mass of evi- 
dence bearing on the question of the 
Rani's authority to adopt. What was 
shut out must have been mainly oral evi- 
dence as to the events which had hap- 
pened many years ago, and it is quite 
possible that counsel lor the Rani in de- 
ference to the opinion of their Lordships 
did not press the contention that the 
Rani should be allowed a further oppor- 
tunity of giving evidence. However that 
my be, I think it is clear that their 
Lordships deliberately decided the ques- 
tion, knowing full well that their deci- 
sion would bind the reversioners and in 
the hope that their decision would put a 
atop to further litigation. 

I am of opinion that the decision of 
their Lordships is binding on the plain, 
tiffs in the present suit and justifies the 


dismissal of the suit without trial on tha 
merits. 

Let the record be laid before the Chief 
Justice. 

By the Court. — This appeal having 
now been disposed of under tbo provi- 
sions of S. 98^ Civil P. C., the order of 
the Court is that the appeal be dismissed 
with costs. 

v.b./r.k, A'p'peal dismissed. 
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PlGGOTT, J. 

Ishar Dutt and another — Plaintiffs — 
Appellants. 

V. 

Musai Dube and others — Defendants — 
Respondents. 

heoond Appeal No. 561 of 1914, Deci- 
ded on 15th November 1915, from deci- 
sion of Addl. Disfc. Judge, Gorakhpur, 
D/. 2r)th May 1914. 

Civil P. C (5 of 1908), O. 41, R. 4-~Se- 
parole appeals by two sets of defendants — 
One dismissed, the other allowed, and suit 
dismissed against all defendants— Court waa 
competent to do so. 

The plaintiff filed a suit for possossion against 
two Bets of defendants and obtained a decree 
in the first Court. Both the sets of defendants 
filed separate appeals on different dates. The 
appeal filed by one set of defendants was heard 
and dism sseJ. Subsequently the appeal filed 
by the other sot of defendants was taken up. 
The Additional District Judge who heard the^ 
latter appeil, being of opinion that the plaintiff 
had no title to the property, dismissed the suit 
as against all the defend ints. 

Held, that the Judge had the discretion 
under 0 41, K. 4, Civil P. 0 , to dismiss the 
suit as against both sets of defendants. 

[P 868 0 2] 

Parmeshwar Dayal —for Appellants, 

Girdhari Lai Agarwala — ior Respon- 
donts. 

Judgment. — This is an appeal by the- 
plaiutihs in a suit for recovery of pos- 
session over immovable property. In 
the array of parties originally impleaded 
there were five defendants of the first 
party, seven defendants of the second 
party and one deiendant of the third 
party. Ol this last it is sufficient to say 
that she was alleged to have joint right 
with the plaintiffs to the property in suit, 
and was impleaded because she declined 
to join in the suit. The plaint does not 
disclose any differencs in the position of 
the defendants first party and the defen* 
dants second party except in so far as it 
alleges that the defendants first party 
have filed a collusive suit against the 
defendants second party. On the ques- 


^12) [1913] 15 I. 0. 673. 
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tion of the existing possession over the 
property in suit the plaint merely says 
that the possession of the defendants 
first party and second party is wrongful. 
The Court of first instance decreed the 
suit on 20th September 1912. Separate 
appeals were filed by the defendants first 
party and by the defendants second 
party. The appeal of the former was 
tiled on 18th November 1912 and that of 
the latter was filed on 26th November 

1912. This appeal wr.s transferred to 
the Court of the Additional District 
Judge of Gorakhpur sitting at Basti, and 
was dismissed by him on 4th February 

1913. In the meantime the appeal of 
the defendants first party remained pend- 
ing, its connexion with the other appeal 
having apparently been overlooked. 

It was however transferred to the 
Court of the Additional District Judge 
and was disposed of, on 26th May 1914, 
by the successor of the learned Addi- 
tional District Judge who had dealt with 
the appeal of the defendants second 
party. On the most important issue of 
fact in the case, an issue which involved 
the entire title of the plaintiffs to the 
property in dispute, the learned Addi- 
tional Judge, who held charge of that 
office in the month of May 1914, came to 
a conclusion diametrically opposite to 
that arrived at by his predecessor in the 
month of Februaiy 1913. Finding that 
the plaintiffs had failed to prove their 
title to the land in dispute he accepted 
the appeal of the defendants first party 
• and dismissed the suit altogether. The 
plaintiffs have come to this Court in se- 
cond appeal. The plea taken to the 
effect that the District Judge of Gorakh- 
pur had no jurisdiction to decide the ap- 
peal seems to be based on some mis- 
apprehension. The plea to the effect 
thatthe decision of 4th February 1913, 
operates as res judicata against the de- 
fendants first party seems to me quite 
unsustainable. It was a decision to 
which they were no parties, and it was 
actually arrived at while the question in 
issue was under adjudication on the ap- 
peal filed by them on 18th November 
L912. It was further contended that, 
in any case, the Additional District 
Judge who decided the appeal of the de- 
fendants first party ought not to have 
' dismissed the plaintiffs’ suit altogether, 
■ but should have so framed his decree as 
to maintain for the plaintiffs the benefit 
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of the dismissal of the appeal brought 
by the defendants second ''party. The 
course taken by this litigation on the 
lower appellate Court was certainly un^ 
fortunate and the result arrived at ap- 
pears anomalous. Nevertheless I am not 
clear that the plaintiffs are entitled to 
any relief from this Court. 

They are themselves mainly responsi- 
ble for the curious result of the litigation 
in the lower appellate Court. The de- 
fendants first party and the defendants 
second party had each availed themselves 
independently of a right undoubtedly se- 
cured to them by 0. 4i, R. 4, Civil P. C., 
that is to say, each set of defendants had 
appealed from the whole decree, on the 
ground that the said decree proceeded 
upon a ground which was common as 
against all the defendants. There is no 
necessary presumption that either set of 
defendants was cognizant of the filing of 
the appeal by the other set. The plain- 
tiffs on the other hand must have re- 
ceived notice of both the appeals, and it 
was apparently remiss on their part, as it 
was certainly unfortunate for them, that 
they did not invite the attention of the 
Court below to the advisability of hear- 
ing both the appeals together. As mat- 
ters turned out the Additional District 
Judge who took cognizance in the month 
of May 1914 of the appeal filed by the 
defendants first party was possessed of 
the discretion reserved to a Court of ap- 
peal by 0. 41, R. 4 above referred to. 
Having decided against the plaintiffs a 
point which went to the root of their 
title, it would certainly have been an- 
omalous for him to so frame his decree as 
to allow the plaintiffs to claim posses- 
sion against one set of defendants. If 
the defendants second party had never 
filed an appeal at all the decision of the 
Court of first instance would have be- 
come final against them. Yet the appel- 
late Court would have been clearly en- 
titled to exercise, on the appeal of the 
defendants first party, the discretion con- 
ferred upon it by 0. 41, R. 4, Civil. P. C, 
There is no provision of law which lays 
down that this discretion is taken awaV 
in the event of an unsuccessful appeal by 
one defendant or set of defendants, and 
I do not find myself able to formulate 
any principle of law which would take 
away that discretion, The dismissal of 
the appeal filed by the defendants second 
party in no way affects the principle 
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that the decree of the Court of firat in- 
stance had not become final against the 
defendants first party so long as their 
appeal against the same remained undis- 
posed of on the file of the Additional 
District Judge of Gorakhpur, and if that 
decree had not become final it remained 
subject to the discretion conferred upon 
an appellate Court by 0. 41, it. 4, Civil 
P. C. This appeal therefore fails and is 
dismissed with costs. 

V b./r.K. Appeal dismi^^ed^ 

I 
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Todball and Pkigott, JJ. 

Tiam U grail Pa^ide and others — Plain- 
tifTs — Aj:^ 0 llants. 

V. 

Aohraj Nath Pande and others — Defen- 
dants —Respondents 

First Appeal No 99 of 1915, Decided 
on 29th November 1915, from order of 
2nd Addl. Sub-Judge, Baati. 

• Civil P. C. fS of 1908), Sch. 2, CU 17 and 
20— Agreement to refer to arbitration pend- 
ing mutation — Award given — Party aggrieved 
took up matter before Board who remanded 
for trial de novo — Application under Cl. 17 
held not proper as stage contemplated was 
passed — Application under Cl. 20 was barred 
— Ss. 5 and 14, Lim. Act, held not applicable 
— Limitation Act (9 of 1908), Ss. 5, 14 

and Art. 168. 

After the death of a certain Hindu, disputes 
arose among the various branches of his {.ainily 
as to thoir title. One branch alleged separation 
i,nd the other branch alleged that the family 
was still joint, it appeared that the family was 
possessed of shares in a number of villages in 
two tahsils, some of the villages standing in 
the names of some of the members and others 
in the names of other members. An applioa- 
bion for mutation of names was made in regard 
bo each village. In the case of one tahsil ap- 
plication for mutation was made to the tah- 
nldar, while in the case of the other to the 
Assistant Collector. The parties, subsequent to 
bhe institution of proceedings, executed agree- 
ments to refer their disputes as to the title to 
bhe land to arbitration. These agreements 
were placed before the respective ofibcers and 
ill files were sent to the arbitrator. Tne arbi- 
trator filed an award. At a subsequent stage 
>f the case, he was directed to file another 
award which he did in exactly the same terms 
and bearing a later date. The respondents 
were not satisfied with the award and the 
matter went up to the Board of Revenue, which 
lent the cases back to be tried de novo without 
regard to arbitration. Upon this the appel- 
lants filed applications under 01 s, 17 and 20 , 
8 ch. 2, Civil P. 0. 

Held', ( 1 ) that Cl. 17, Sch. 2 , Civil P, C., could 
□ot operate in. the circumstances of the present 
aase as the facts had gone beyond the stage 
contemplated by that clause; ( 2 ) that the ap- 
plication under 01. 20, Sch. 2 , Civil P. C., was 
1915 V/i7 .(r IR 
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barred under Art. 178, Soh 1 , Lim Act, as it 
was made more than a \ear after the date of 
the award and as it was impossible either under 
S. 5 or S. 14, liim. Act, to extend the time so as 
to enable the present application to be treated 
as made within time. [P 371 Q 2 ] 

Jang Bahadar Lai for Darga Cliaran 
Bauer ji — for Appellants. 

Siirendra Nath Sen and Lahshmi 
Narain Tiwan — for Respondents. 

Judgment. This is an appeal arising 
out of an application made in the Court 
below, which was primarily based on 
Cl, 17, Sch. 2, Civil P. C. While the 
matter was pending, an application for 
amendment was made and an alternative 
relief asked for under Cl 20 of the 
same schedule. The lower Court has 
lefused both the reliefs The first relief 
which was claimed under Cl, 17 it re- 
jected on the ground that an award had 
been made by the arbitrator on the basis 
of the agreement between the parties 
and that Cl. 17 could not apply, the 
matter having attained a stage beyond 
that eontemiilated bv that clause With 
regard to tlie relief claimed under Cl. 20 
it rejected it on the ground that the 
application was barred by time under 
Ai'f’ 178, Sch. 1, Lim. Act. 

The applicants have come here on ap- 
peal. The parties are the descendants 
of one Prag Pande. The latter had five 
sons, one of whom died childless. All 
the others have now diel. Sheomangal 
has left three sons who are parties to 
the present dispute, Hansraj has left 
five sons and a widow who are also par- 
ties to the present dispute. Kedar Nath 
left a widow Mb. Sonkali and three 
daughters; of these the former alone is 
a party to the dispute. Gokul Nath has 
left a widow, Mb. Dirka, and three 
daughters and the former only is a party 
to this dispute. It appears that the 
family was possessed of shares in a 
number of villages lying in the two 
tahsils of Basti and Khalilabad in the 
Basti District. Soma of the villages 
stood in the names of some of the mem- 
bers, and others stood in the names of 
other members. After the death of 
Kedar Nath, a dispute arose amongst 
the various branches as to their title. 
One branch alleged separation, the other 
branch alleged that the family still 
remained joint. An application for 
mutation of names was made in regard 
to each village. In the case of the 
Basti villages, the applications were 
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ma'^Q in fcbo regular way to the Tahalldar 
Assistant Ooliector. In the case of the 
Khalilabad villages, the applications ap- 
pear to have been made in the Court of 
the Assistant Collector who was in 
charge of the pargana. In the Basti 
cases, ISth November 1912 was fixed by 
the Tahsildar. In the Khalilabad cases, 
the 2nd Becerabor was fixed by the P ir- 
gana oflicor. On ISth Novomber the 
parties executed an agreement to refer 
their dispute as to the title to the land 
to the arbitration of one Uameswar Dat 
Man Tewari. 

This agreement clearly sets out that 
the parties have a dispute as to their 
title to the family property, that they 
refer the dispute to the arbitrator, that 
they will abide by his decision, that they 
will take possession of their various 
shares according to his decision, and 
that they will causa mutation of names 
to bo made according thereto. Appar- 
ently the agreement was put before the 
tahsildar and was filed on the record of 
the case before him. Tie adjourned the 
mutation case clearly with a vie\v to 
enable the parties to settle theiv dispute 
by means of arbitration. Ho fixed a 
date directing thorn fo settle that dis- 
pute, but also laying down that if the 
disputes wore not settled by tlie date so 
fixed, then they were to lie piepare ) to 
produce evidence in connexion with the 
mutation case. On 2nd December 1912, 
the date bxed by the pargana oKicur in 
the ease before him, i similar agrooment 
written exactly in the .^auio lan^,uago 
and bearing date 2nd Decoml ei 1912 was 
hied befoie the 'Baia ana (Hiicer, Khitlila- 
bad. find r ordeis id fbe Collector tho 
Pargana Officer of Kbalihitad vvas 
directed ^o decide l<cfch sets of cases, 
namely, tho Basti and the Khalilabad 
cases The Pargana Officer of Kfialilabad 
sent all his files to the Tahsildar of 
Basti and told him to semi the agree- 
ment to arbitrate to the arbitrator 
This clearly was done, for on 13th bob- 
ruary 1913 the arbitiator filed an 
award bearing dato dth Fehrua.rv 1913 
It appears that at a subsequent stage of 
the case he was directed to write cut 
another award and that ho did draw up 
an award worded exactly in the same 
language as the first one simply bearing 
a different date. One of the parties, the 
respondents to the present appeal, ap- 
parently was not pleased with the deci- 


sion of the arbitrator. The mutation 
oases were fought up to. the Board of 
Revenue which finally sent back the 
records of the mutation cases with 
directions to try them de novo without 
any reference wdiatsoaver to the arbitra- 
tion proceedings. The present appel- 
lants then filed tho present application 
out of which this appeal has arisen) 
in the civil Court. Primarily, as we 
have noted, it was an application under 
01. 17 of the schedule asking that tho 
agreement to arbitrate, of IBth Novem- 
ber 1912, should be filed in Court. Sub- 
sequently an alternative relief was 
prayed by the subsequent amendment 
asking that the award dated Bfch 
February 1913 be filed in Court ^nd that 
a decree be passed based on the same. 
We have hear j considerable argument as 
to whether or not the Tahsildar of Basti 
or the Pargana Officer of Khalilabad huad 
or had not power to refer the matter to 
the arbitrator. We have not been shown 
any written application by the parties 
to either of those officers asking them 
to make the reference to the arbitrator. 
It is quite clear that the agrooment of 
iSfch November L912, was an agree- 
ment made entirely out of Court It is 
an agreement to refer to the arbitrator 
the disputed question of title, i. e., a 
question which the revenue Court was 
not competent to decide in the cases 
then I ending hofoie it If was not an 
agreement to refer the mutation case or 
cases to an arbitrator 

It IS rin :igrv?0iuenit on wbicli ihe 
aihitritcr. if tho j-artios had refeired 
the mxttor at once to him directh , 
would have been omi^owtrel to take thO' 
ovidance of tlio parties and to make an 
award. It seems to us immaterial wha- 
ther or not tho Tahsildar or the Pargana 
Officer had or had not legal power as a 
revenue Court to lefer the agreement to 
the arbitrator. It is quite clear that the 
Tahsildar forwarded it to the latter with 
the full consent of the parties. If there- 
fore tliero was any illegal reference 
under the Revenue Act it does not con- 
cern this present case An agreement 
to arbitrate and a valid agreement was 
made out of Court and by the wish of 
the parties, it was sent on to tho arbi- 
trator by tho Tahsildar, as indeed it 
might have been forwarded through any 
private person It is an admitted fact 
that the arbitrator made an award. It 
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is therefore quite clear that 01. 17, 
Soh. 2, Civil P. 0., cannot operate in the 
circumstances of the present case. The 
facts have gone beyond the stage con- 
templated by the clause. In regard to 
01. 20 of the schedule, in so far as the 
application is based thereon, the question 
is whether or not the application is 
barred by time. Admittedly Art. 178, 
Soh. 1, Limitation Act, applies, and that 
lays down a period of six months from 
the date of the award. The present ap- 
plication was made more than a year 
after the data of the award. Priraa facie 
it IS therefore barred by limitation A 
certain amount of stress has been laid an 
Ss. 5 and 14, Limitation Act. S. 5 
clearly ^annot apply. If the present pro- 
ceedings be deemed to be based on 
application and not to be a “ suit, ” 
S. 5 does laot apply as that only relates 
to an appeal or an application for re- 
view of ludgment or for leave to ap- 
peal or any other application to which 
this section may be made applicable 
by any enactment or rule for the time 
being in force. No enactment or rule 
can be shown which would make this 
section applicable to an application of 
the present description. On the other 
hand, if the present matter be deemed 
to be a suit within the meaning of S. 14, 
it is equally clear tint the proaent ap- 
pellants are not entitled to exclude the 
time during which they were prosecuting 
the mutation cases in the revenue Court. 
The present application is an applica- 
tion to have an award filed and a decree 
passed on the basis of that award. The 
matter in controversy in the revenue 
Court was not of this description. It 
was merely a mutation matter with a 
totally different cause of action as its 
basis. The present application is based 
upon the fact that there was an agree- 
ment to arbitrate and an award mido 
upon that agreement. The two proceed- 
ings cannot bo said to bo founded on the 
same cause of action. 

There remains the question which we 
need not decide, as to whether the pro- 
ceeding in the revenue Court was a suit 
within the meaning of 8. 14, although 
on that point there is a ruling in 
Miihammad Siibhayiitllali v. Secy, of 
State (1), which is against the present 
appellants. It is therefore impossible 
for us, either un^ler R, 5 or B. 14, L imita- 

(1) [1904J 26 All, 382=(1904) A. W. N. ft4“~ 
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tion Act, to extend the time so as to 
enable the present application to be 
treated as made within time Wo note 
that the respondents plead before us in 
argument that both the agreement and 
the award were prima facie legal and 
binding subject to any objection which 
could be raised on the ground of fraud 
or misconduct of the arbitrator etc., 
The Court below has found that both the 
agrooment and the award were valid and 
that the present application was barred 
by time. With this we find ourselves 
in agreement. The result therefore 
is that the appeal fails and is dismissed 
with costs. 

v.b./r.k. Appeal dismissed. 
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Kecuaudson, G. J. and Daneuji, L 

Daud All Shall and la in till’s — 

Appellants. 

V. 

Bam Prasad and others — Defend- 
ants — Respondents. 

First Appeal No. 220 of 1913, Deci- 
ded on 1st June 1915, from decree of 
AddL Sub-Judge, Aligarh, D/- 18th March 
1913. 

Civil P. C. (14 of 1882), S. 276— Execution 
struck off as process fee not paid — Attach- 
ment ' continues — Transfer pending, attach- 
ment is void. 

A dooroe was passed against a certain person 
and his property was atticlicd. While an ap- 
peal .ig.iiust this decree was pending in the High 
Court the applicabiou for aveculion (under the 
old Code ot Civil Prooodurej w is atiuck of! on 
ciccouiit of* the decree holder’s default in nok 
pacing the process fees. After lius the pidg- 
mcnt-dcbtoi made a gift of tlio propei'ty. 

Jlrld. thcit andei t^io old Code the attachment 
was not 'vithdtaviii by leisuii of the dismissal 
of the applici tiou for o.;ocutmn mid the transfer 
made Iw the ludgincn^-deblor 'Vus void 

[P 372 C 3} 

A. PA Bijves and Iqhal Ahmad — foi 
Appellants. 

Siuidai L'll, Trj Bahadur Sapru and 
LakAimi Alaiaiii—iov Reqioiulants. 

Judgment.— Tha plaintilfa’ pvaJocoa- 
sor-in-title obtained a dooroe for mesne 
profits against Hayat Ali Shah and 
others on 2yth August 1905. On 11th 
June 1906, he applied for execution of 
the decree and on 23rd July 1906, cor. 
tain property of the judgment-debtoni 
was attached. The execution case was 
struck oil on 18th April 1907 by reason 
of the decree-holder’s default in paying 
certain requisite fees. Meanwhile an 
appeal from the decree was ponding in 
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the High Court. After the disposal of 
the appeal fche decree- holders applied for 
the revival of the execution proceedings 
on If'th July 1909 and they prayed for 
the sale of the property which had al- 
ready been attached. On 18th August 
1908, Hayat Ali Shah made a gift of the 
' attached propeity in favour of his mother 
who on IGth February 1909, sold the 
said property to the principal respon- 
dents. Upon the objection of those res- 
pondents the Court released the attach, 
inent and thereupon the suit, out of 
which this appeal has arisen was brought 
by the plaintiffs for a declaration that 
they were entitled to proceed against 
the attached iDroperty on the ground 
that the gift and the sale were void 
as against them as the property had 
been attached on 23rd July 1906 and 
the transfers were made pending the 
attachment. The question to be con- 
sidered is whether the property should 
be deemed to have been under attach- 
ment on the date on which the gift by 
Hayat Ali Shah in favour of his mother 
was made. 

On behalf of the defendants it is 
contended that the striking off of 
the execution proceedings should raise 
a presumption that the attachment had 
been withdrawn. Under the present Code 
of Civil Procedure, if an application for 
e^cecution is dismissed for default, it 
must be deemed that the attachment 
was withdrawn, but there was no such 
provision in Act 14 of 1882, which was 
the Code of Civil Procedure applicable 
at the time when the execution case was 
struck off on 18th July 1907. It has 
been held by this Court in a number of 
cases that unless there is a clear order 
withdrawing the attachment, the pre- 
sumption will be that the attachment 
continues. No doubt in some cases the 
opinion has been expressed that the 
question is one of the intention of the 
Court and the parties. If we were to 
consider the case from that point of 
view, it is clear that the intention of the 
Court was to maintain the attachment, 
for we find that when an application 
was made to revive the execution pro- 
ceedings, the Court held, on 2nd August 
1909, that no further attachment was 
necessary and that the property was al- 
ready under attachment. The delay 
which had taken place in following up 
the attachment is explained by the fact 


that an appeal was pendinjg from the 
original decree in the High Court. We 
think the Court below was wrong in 
holding that the property was not under 
attachment when the gift in favour of 
the judgment-debtor’s mother was made. 
That gift having been made during the 
pendency of an attachment was void 
against the attaching creditor and the 
sale made by the donee falls with it. 
It was urged on behalf of Hayat Ali 
Shah that he was not a party to the ori- 
ginal suit and that it was through an 
erroi that his name appears in the array 
of judgment debtors.^ It is admitted that 
the decree for mesne profits was passed 
against him We allowed him an oppor- 
tunity of getting the decree amended if 
his statement was true, but we are in- 
formed that the application made by 
him has been rejected. We must hold 
that Hayat Ali Shah was a person against 
whom the decree sought to be executed 
was passed. We allow the appeal, set 
aside the decree of the Court below and 
decree the plaintiffs’ claim with costs in 
both Courts, including fees in this Court 
on the higher scale. 

V.B./r.k. Appeal allowed. 
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PiGGOTT, J. 

Emperor 

V. 

Itayn Sarap — Opposite Party. 

Criminal Beference No. 302 of 1915, 
Decided on 30th April 1915, made by 
Sess. Judge, Bareilly. 

Agra Tenancy Act (2 of 1901), S. 51 — 
Order of suspension or remission deprives the 
landholder’s right of suit — No offence if he 
recovers by lawful means — Penal Code (45 
of 1860), S. 188. 

An order suspending or remitting arrears of 
rent is not an order prohibiting the landholder 
from receiving the same if tendered or attemp- 
ing to realize the Stame by lawful means. 

Therefore a landholder endeavouring to col- 
lect suspended arrears by process of distraint is 
not guilty of an offence under 8. 188, I. P. 0. 

Its ffeect is simply to deprive him of his right 
of suit in respect of the arrears remitted or of 
the suspended arrears during the period of sus- 
pension. [P 374 C 2] 

Reference. — Bam Sarup, a Zamindar 
of Mauza Darabnagar, has been tried 
summarily and convicted of an offence 
under S. 188, I. P. C., in that he dis- 
trained and attempted to collect rents 
for 1321 Fasli in October 1914 (1322 
Fasli) in disobedience of an order of the 
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Oolleofcor of which he had cognizance; 
that the payment of those rents had been 
suspended. 

He has been fined Es. 150 and this is 
an application for revision. 

The first ground is that 8. 18S cannot 
apply to the facts of the case, and this 
is expanded in ground 4, that there is no 
proof that the disobedience caused any 
obstruction, anuoyanoa or injury. 

It 13, I think, a little unfortunate that 
a te^t case of this nature should have 
been tried summarily. Apparently the 
only evidence taken was that of the 
wasil-baqi navis who proved the orders 
suspending rent signed by the zamindar 
What exactly Eam Barup did is not clear 
but frojpa a report of the Deputy Collec- 
tor, dated 23rd November 1914, as a re- 
sult of which these proceedings were ini- 
tiated, it. appears that Eam Sarup dis- 
trained many holdings of the tenants for 
the arrears of rent without deducting 
the amount of suspended rent of 1321 
Faali. These tenants filed a complaint 
against the zamindar. 

The fact of the distraint seems to have 
been admitted by Eam Sarup, for in his 
examination he seeks to excuoe himself 
for his conduct, ‘and does not deny it. 
The order of suspension was lawfully 
promulgated by the Collector under 
S. 51, Tenancy Act. That order was dis- 
obeyed, the attempt to collect the sus- 
pended rents by distraint amounting to a 
disobedience. Nor can it be argued that 
disobedience did not cause obstruction 
and annoyance to the tenants concerned 
though it would have been well to take 
the evidence of the tenants. I should 
not, therefore, be prepared to recommend 
revision of the finding aad sentence on 
this view of the facts alone. 

But their legality is, I think, open to 
question on the grounds stated in paras. 2 
and 3 of the application for revision. 

Seetion 51, Tenancy Act, provides a 
special remedy for the disobedience to 
the Older, and iti cases of failure to com- 
ply with the direction of a statute the 
special remedy provided by the statute 
should be followed and no other can be 
supposed to exist (Eef. Mew’s Digest of 
English Case Law, 1911 Edition, Vol. 13, 
under “remedy given by a statute, how 
far exclusive” p. 1959). 

Whenever there is an intention to ap- 
ply the provisions of the criminal law 
to acts authorized or required by parti- 


cular statutes, that intention is always 
made clear by express words to that ef- 
fect. (Eef. Eatan Lai, Law of Crimes, 
1911 Edition, p. 58, under B. 41, I. P. 
C.). B. 119. Tenancy Act, is an instance 
to this effect. The disobedience to an 
order of the Collector under B. 51 is 
nowheie in the Tenancy Act made a cri- 
minal oilenco. B. 20, General Clauses 
Act, it is true, enacts that where an act 
or omission constitutes an offence under 
two or more enactments, then the offen- 
der shall be liable to be prosecuted and 
punished under either or any of those 
enactments, but shall not be liable to be 
punished twice for the same offence. 
Eam Barup’s act was an offence under 
S. 51, Tenancy Act, and it can, I think 
be held to come within the terms of 
S. 188, T. P. 0. (I note however that the 
application for revision, ground 3, says 
that the punishment specihed in S. 51 
has been undergone). 

But the principle referred to by me 
above that a special Act of the natuie 
of the Tenancy Act is intended to be 
complete in itself as regards offences 
committed against the rent law is, in iriv 
opinion, the one that must prevail. It 
has been followed by the Courts in this 
country the ruling of Ohandi. Pershad v. 
Abdul Rahman (l) being an instance in 
point 

The result is that I consider that as 
the Tenancy Act provided a special re- 
medy for disobedience to an order under 
S. 51 the Collector was not competent to 
sanction prosecution for an offence under 
S. 18H, I P. C , in respect of that dis- 
obedience. 

Whether any action could have been 
taken on a complaint brought by one of 
the tenants concerned under some seo^ 
tion of the Indian Penal Code is a mat- 
ter which the Collector might have con- 
sidered that was an alternative method 
of bringing home to the zamindar the 
consequence of his action which was 
most reprehensible, but the Collector, 
(/^i^-Oolleotor, had, it seems to me, no re- 
medy but that provided by B. 51 itself 
i. e., the immediate realization of the 
suspended revenue. 

1 therefore refer the case for orders 
of the llon’blo High Court with tho re- 
commendation that the 'sentence he set 
aside and the fine refunded. 

(1) [1S95] 22 Gal, 131, 
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I furfcher note that the Magistrate who 
tried the case had in a previous page of 
the proceedings expressed the opinion 
that Bam Samp should, without doubt, 
be prosecuted under S. 188, I. P. C., and 
I think that in the circumstances it 
would have been better that some other 
Magistrate should have tried the case. 

The report will be sent to the Magis- 
trate for any explanation or remark that 
he may have to olTer before submission 
to the High Court. 

Judgment.-^The facts aisclosed by 
this order of reference a’^e peculiar. Bam 
Barup is a landholder of a village Da- 
rabnagar in the Bareilly 13istrict. By 
an order lawfully passed and promul- 
gated under B. ol, Agra Tenancy Act, 
(Local Act 2 of 1901), a portion of the 
rents due from tenants of that village 
had been suspended. Bam Barup was 
aware of the order of suspension, bub he 
endeavoured to collect suspended arrears 
by process of distraint. He has been 
prosecuted for having disobeyed an order 
promulgated by a public servant, law- 
fully empowered to promulgate such 
order, directing him to abstain from 
such act. The learned Sessions Judge 
has doubted the propriety of the convic- 
tion and the sentence of Bs. 150 fine 
which followed the prosecution and has 
referred the matter to this Court for 
orders. The effect of an ‘order suspend- 
ing or remitting rent under B. 51, Ten- 
ancy Act, already referred to, is not to 
prohibit the zamindar or zamindars af- 
fected by such order from collecting the 
same. This is obvious from r.ub-Cl. 5 
of the said section which jiresoribes the 
consequences which will result in the 
event of a landholder’s succeeding in 
collecting rents which have been sus- 
pended or remitted. If the tenants are 
in fact sufficiently well off to pay the 
suspended rents I cannot see that any 
principle of public policy is violated by 
permitting them to do so. The appro- 
priate consequences will follow under 
the provisions of the Tenancy Act itself, 
it will he presumed that a mistake was 
made in suspending rents and land re- 
venue in a village where the tenants are 
in fact able to pay, and the zamindar 
will become immediately liable for pay- 
ment of the suspended arrears of land 
revenue. The difficulty in the present 
case seems to have arisen because of 
Bam Sarup’s attempt to invoke the power 


of distraint. The whole facts are not 
before me, and, moreover, the question 
whether distraint can lawfully be levied 
in respect of rents under suspension is 
one entirely within the jurisdiction of 
the revenue Courts. I should have 
thought myself that such distraints could 
be successfully contested by*the tenants 
under S. 142, Tenancy Act, whereby the 
distrainer can be put to proof of his 
claim to the contested arrears lusi as if 
he wore the plaintiff in a suit to recover 
the same. 

It is expressly laid down that a suit 
for the recovery of suspended arrears of 
rent will not lie during the period of sus- 
pension. If r am mistaken in this view 
and I conceive it possible that some dif- 
ficulty may have been felt by reason of 
the definition of what constitutes an ‘’ar- 
rear of rent” given in S. 101, 'Tenancy 
Act, then the question of the re-draft- 
ing of the provisions of that Act relating 
to distraint deserves the attention of the 
Legislature. As regards the effect of 
B. 51, Tenancy Act, I feel no doubt what- 
ever. An order suspending or remitting 
arrears of rent is not an order prohibit- 
ing landholder from receiving the same 
if tendered or from attempting to realize 
the same by lawful means. Its effect is 
simply to deprive him of his right of 
suit in respect of the arrears remitted or 
of the suspended arrears during the pe- 
riod of suspension. Ram Barup either 
had a right in law to distrain for these 
suspended arrears or ha had not I 
should have thought that he had not, 
and in that case the distraints levied by 
him can be set aside and he is liable to 
compensate the tenants inconvenienced 
thereby. If however, it be held that the 
suspension of arrears of rent does not 
deprive the landholder of his power of 
distraint during the period of suspension 
I am unable to hold that he is liable to 
punishment for availing himself of his 
legal right, 

I set aside the conviction and sentence 
in this case: the fine, if paid, will be 
refunded. 

V.B./r K. Conviction Hct 
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Bichakds, C. J. and Rafxque, J, 

Lai '“Plaintiff — Appellant. 

V. 

Mangat Rai — Defendant “Respondent, 

Second Appeal No. 1291 of 1915, Deci- 
ded on 1st November 1915, from decision 
of AddL Dist. Judge, Saharanpur, D/- 4th 
May 1915. 

Practice — Relief — Mortgage suit against 
mortgagor’s son — Execution not proved — 
Money decree cannot be passed — Mortgage — 
Personal decree. 

In i suit on a nioi'tgaj.;e for sale of the mort- 
gaged property against the son of the exocutant 
of the mortgage, the mortgage was nob proved to 
have been duly oxeouted 

Held . that under the oircnmstaiioes no 
si}nple money decree could bo given luaamucii 
as it would cntireh change the cause of action. 

[P 375 C 2] 

(rohnl Prasad “for Appellant. 

Judgment. — This appeal arises out of 
a suit on foot of a mortgage. The mort- 
gage was executed by Govind and others. 
The suit is a suit (for sale of the mort- 
gaged property) against the sons of Go- 
vind, who is now deceased Both Courts 
below have dismissed the suit, first, upon 
the ground that the mortgage was not 
proved to have been executed according 
to the provisions of the Transfer of Pro- 
perty Act, and, secondly, on the ground 
that no legal nooossity was proved \s 
to tlie iirst point, it is contended that the 
piaintiif should nave had a further oppor- 
tunity of proving tlio due execution of 
the bond. The Court below has dealt 
with this point and, in our opinion, the 
plaintiff ought to have come prepared to 
prove his case. We have looked into the 
record and we see that it never was sug- 
gested that the witness who \vas pro- 
duced bo jirove the bond want back on 
his previous evidence or had committed 
perjury. De proved the plaintiff s case 
prima facie, but when ha was cross- 
examined as to the particular mode in 
which he had witnessed the bond, the 
fact was disclosed that he had not seen 
the executants actually sign. The find- 
ing that there was no legal necessity is 
a hnding of fact and is eciually fatal to 
the plamtitf’s suit as against the sons of 
Govind, It is contended that we ought 
to grant at least a simple money decree. 
There are several objections to this. In 
the first place, the suit was a suit for 
sale of mortgaged xiroperty. In order to 
give a simple money decree, we should 
either amend the plaint or treat the 
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plaint as amended. 16 is not a suit for 
money. In the next place it is sought 
now to get a simple money decree (not 
agaiunt rba original executant) but against 
his sons. This would be an entirely now 
cause of action in which there might be 
entirely different defence. In our opin- 
ion, the findings of fact conclude the ap- 
peal It is accordingly dismissed. 

V.B./k.K. Appeal dismissed 

A. I R. 1915 Allahabad 375 (2) 
Full Bench 

UicHAUDs, C. J., Knox ^nd Bwjck- 
JEK, JJ. 

A Muk/iiat, In the matter of. 

Oriminal Misc, Appln. No. 68 of 1915, 
Decided on 29fcli Maroh 1913. 

Legal Practitioners Act (18 of 1879), 
S. 13 — Duty to stick to one side so far as pos- 
sible—Appearance in appeal in assault cage 
against servants of zamindar — Subsequent 
proceedings under S 145, Criminal P. C., 
against his chents—Appearance for com- 
plainant against original clients in absence 
of offer by them did not amount to mis- 
conduct. 

A profession'll ^^outlem.iii should, as far as 
possible, fetj( k to the side isho fust employed 
him. 

In a procoedi toi .lu assault upon the servant 
i)t a /, iniiudar, a. Tnukhtsr appeared lor .some of 
the -accused to argue -in appeal. Later on the 
zamindar brought proceedings under S. 146, 
Criuiiual P. C., ag-ainst the aocusod fo * the 
s lino pi oporti a dispute tiliout which led to the 
a.ssauU The mukhtar appeared for the zamiu- 
dac. Tho mu kht-xr’s first client did noi offer to 
employ him nor look auv oxooplion. to hia ap- 
pealing ni the (Jaso until the case w.is aotiuilly 
at hoarnig. 

Held: thxt under (he c n ouiuslanoes the 
luu.chtar w-ts not guiltv of iirofo^-sional mis- 
conduct. [P 370 0 1| 

Judgment. “This matter is connected 
with a report .igainst a certain mukhtar. 
Jt IS said tliat ha has changed sides in 
tho course of diileront legal proceedings. 
In what 18 admitted to i^e the strongest 
case against him the charge is as follows: 
(Jertain peisons were acoussd of an as- 
sault upon the servant of a zamindar. 
Tho mukhtar appo-^ red on behalf of one 
or more of the accused persons in the 
appellate Court. Dater on tho zamin- 
dars 1) rough t proceoding-> uuder S 145, 
Criminal if C The property, the sub- 
i 0 cb-mabter of this a]xplieation by the 
zamindars. is said to have iioen the name 
property a dispute about which led to 
the alleged assault. It is theroiore said 
that the mukhtar “changed sides’" and 
was thereby guilty of unprofessional 
conduct. It must be borne in mind in 
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the first place that when the mukhtar 
first appeared it was merely to argue an 
appeal upon the evidence that was on 

the record. 

The question in dispute in the pio- 
oeedings under S. 145 would be as to 
who was in possession of the property. 
It does not necessatily follow that the 
mukhtar received any information from 
his first clients when he was appearing for 
them, which could bo used, to their pre- 
judice when he appeared fox the zamin- 
dars in the proceedings under S 145. 
There is nothing on the lecord to show 
that the mukhtar’s first clients offered 
to employ him in the second case, or 
that they took any exception to his ap- 
pearing in the case until the case was 
jaotually at hearing. Speaking generally 
it is quite clear that a professional 
gentleman should, as far as possible, 
stick to the side who fiisb employed him. 
It might be a very good practice if when 
gentlemen weie oileied instructions in 
any connected case that they should at 
Ileast m the first place inform their first 
jclient. In the present case it has not 
jbeen proved to our satisfaction that the 
jmukhtar has been guilty of any profes- 
jsional misconduct. 

The rule is discharged. 

v.jpA^.K Eule dnchitrged 
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Bichakos, C. J. Bankhje]^, J 

Har Prasad — Defendant — Appellant. 

Mukand Lal — Kespondent 

First Appeal No. 112 of L915, Decided 
on 15th November 1915, from order of 
District Judge, 8aharan)mr. 

U. P. Land Revenue Act (3 of 1901), 
S», 111 and 112 — Order of Collector to bring 
•uit on objection to quantum of share in parti- 
tion, not carried out — Defendant relied on de- 
cision of civil Court in partition suit of non- 
revenue paying property— No appeal to Dis- 
trict Judge on Collector’s refusal to abide 
by it. 

The apj)licant applied in the revenue Court 
agciinat tlie defendant claiming partition. The 
defendant objected that the applicant’s share 
was less than what he claimed. '^I’he Collector 
made an order under S 111, Ijnnd Re\eDue Act, 
requiting the defendant to bung a suit in (lie 
Civil Court within three months to determine 
the question. This wns nut done. After the 
expiiy oi three months, the case again came up 
before the Collectot. The defendant alleged 
that the decision of the civil Couit for partition 
m respect of the non*ioveiiue paying proj^ierty 
of the parties had settled the question. Tho 
defendant api^ealed to the District Judge: 
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Held\ that no appeal lay to the District 
Judge. * [P 377 C Ij 

Nthal Claud — foi Appellant. 

Surendro Natl Seii — ior Repond ent. 

Judgment. — This appeal arises under 
the following circumstances : Mukund 
Lal presented an application in the re- 
venue Court against Har Prasad, alleg- 
ing that he was entitled to three- fourths 
of the recorded property and claiming 
partition. Har Prasad filed an obiection 
that Mukand Lai’s share was only one- 
half and the other half belonged to him. 
This matter having come before the 
Collector he made an order under F?. Ill, 
Laud Revenue Act, reejuiring Har Prasad 
to bring a suit in the civil Court within 
three months to determine the question. 
Har Prasad never brought any such suit. 
He alleges however that there was pend- 
ing in the civil Court a suit for partition 
brought by Mukand Lal in respect of 
non-revenue paying jiropeity, and that 
it was decided in that suit that they 
constituted a joint Hindu family and 
were therefore on partition entitled to 
all the joint property half and half. 
After the expiry of three months, when 
the case again came before the Collector, 
it was found that Har Prasad had not 
complied with the order. He tried to 
make out that the finding of the civil 
Court had settled the question. The Col- 
lector made an order in which he stated 
that tho civil Court’s decision had 
nothing to do with the rsvenue-paying 
property. The Collector accordingly 
overiuled the objSotioii which had been 
filed by Har Prasad. Againsi ufiis order 
Har Prasad filed an appeal in the Dis- 
trict Judge’s Court. The District Judgo 
held that no appeal lay to him and re- 
turned the memorandum of appeal for 
presentation to the proper Court. B. Ill, 
Revenue Act, provides that when an ob- 
jection is made by a recorded oosharer 
involving a question of proprietary title, 
one of three courses is open to the Col- 
lector: he may either decline to grant 
the application until the question be 
settled by a competent Court, or he may 
require any party to the case to institute 
a suit in the civil Court within three 
months to settle the question or he may 
proceed to inquire into the merits of the 
objection himself. 01. (3) provides that 
if this lastmeritioned ccuise is adopted 
the Collector is to follow the proce- 
dure laid dovym in the Code of Civil 
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Procedure for the trial of original suits, 
and in that case an apjleal lies to the 
District eJudge B. 112 : It is clear that 
no appeal lies to the District Judge when 
the Collector makes an order under 
Cl. (a) and 01. (b), S. Ill (l). Cl (2) 
provides that if the Collector requires a 
party to bring a suit within three months 
and he fails to comply with the requisi- 
tion, the Collector must decide the ques- 
tion against him. It is contended on 
behalf of the appellant that he substan- 
tially complied with the order of the 
Collector directing him to institute a 
suit. We find that all he did was to put 
in a defence to the ellect that the family 
was a joint family and that the suit 
should J^e dismissed on the ground that 
all the family property had not been in- 
cluded in the suit, ft is stated (proba- 
bly correctly) that the result of this 
defence was that Mukand Lai's suit for 
partition in the civil Court was dis- 
missed. In our opinion what Har Pra- 
sad did was in no way a compliance with 
the order of the Collector directing liar 
Prasad to institute a suit in the civil 
Court within three months. Even if we 
assume that Har Prasad substantially 
complied with the order of the Collector 
and that the latter should have decided 
in favour of Har Prasad, the section 
does not provide for an appeal in such 
case to the District Judge. We think 
the Court below was right. We accord- 
ingly dismiss the appeal with costs. 
v.b./r.k. Ai^pedl dis7mssed. 
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Tddball, J, 

T^ilski Hum — Applicant. 

V. 

Abut} Ahmibd and others — Opposite 

Party. 

Criminal Eevn. No. 1-50 of 1915, De- 
cided on 10th July 1915, from order of 
District Magistrate, PijnorQ. 

Criminal P. C. (5 of 1898), Chap. 12, 
Si. 145 and 522 — Magistrate not connpet- 
ent to oust one person and place another 
in possession— -This power is conferred by 
S. 522 when offence committed — District 
Magistrate’s order refusing to carry out this 
order cannot be interfered in revision. 

There is no provision :u Chap. 12, Criminal 
P. C. ‘Which gives a First C31ass Migistiate 
power to oust one person and to place another 
person in possession. The only provision of 
the Code which entitles a Magistrate to dis- 
possess a person of proportv and replace him 
by another peisoii who is entitled is b. 522 of 


the Code, and for tlie purpose of exercising 
powois therein granted it is necessary that 
there should have been a conviction of an of- 
fence. [V 377 C 2] 

An order of a District Magistrate declining 
to carry out such an order passed by a First 
Class Magistrate is cot open to revision. 

[P 378 C 1] 

Satija Chandra Muker^i for Appli- 
cant 

S, M. Sidatman for Opposite Party, 

B. Malcomson — for the Crown. 

Judgment —The applicant has come 
to this Court on revision in the follow- 
ing circumstances: There is a certain 
house which is in dispute between him 
and the opposite party and he applied 
to a Magistrate to take action under 
S. 145, Criminal P. C. On 5th Decem- 
ber >19H, the Magistrate passed an 
order under S. 145 calling upon the 
parties concerned in the dispute to at- 
tend his Court and to put in written 
statements of their respective claims. 
The Magistrate proceeded to make his 
enquiry and he came to the conclusion 
that Tulshi Kara had been wrongfully 
dispossessed on 25th November 1914 by 
the opposite party. He accordingly 
treated him as having been in posses- 
sion on the date of his order of 5th De- 
cember 1914 acting under the first of 
the provisos of Cl. 4, B. 145. He there- 
upon passed an order under Cl 0 of that 
section declaring Tulshi Kam to be en- 
titled to possession of the house until 
evicted therefrom in due course of law 
and he forbade all disturbances of such 
possession until such eviction. So far 
the order of the Magistrate appears to 
have been good and well within his 
jurisdiction. -He however added the 
following sentence: “The possession of 
the house in question will be given to 
Tulshi Kam through the police.” This 
latter portion of his order is based upon 
no provision in the Code of Crimi- 
nal Procedure of which 1 am aware. 
Chap. 12 nowhere gives a First Class 
Magistrate any such power as to oust 
one person and to place another person 
in possession The only provision in the 
Code ol Criminal Procedure which en- 
titles a Magistrate to dis}) 0 ssess a per- 
son of property and replace him by 
another x:)erson who is entitled is 
B. 622 of the Code and for the pur-j 
pose of exercising powers therein granted 
it is necessary that there should 
have been a conviction of an otfence. 
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This latter portion therefore of the 
Magistrate’s order thao the possession 
of the house could bo given to Tulshi 
Kam through the Police appears to be 
ultra vires completely. Tulshi Ram in 
good faith applied to the Magistrate to 
enforce this portion of the order. The 
Magistrate sent on the petition to the 
Superintendent of I'olice asking that it 
might be done and the Deputy Superin- 
tendent of Police might be deputed to 
see the order carried out. The Super- 
intendent of Police referred the matter 
to the Di-itrict Magistrate pointing out 
that the order sliould have come from 
the District Magistrate and expressing 
his readiness to maintain order and 
peace. Fie seams in his order of refer- 
ence to have assumed that the dispos- 
session was to be carried out by some 
Revenue Ofhcial. On this the District 
Magistrate passed an order which is 
the subject of revision that order being 
“r am not going to order actual posses- 
sion to be given by the Police.” In 
other . \vords the District Magistrate 
who is the district head of the Police 
declined to carry out the order of the 
First Class Magistrate that the oppo- 
site party should be dispossessed by 
the Police. 

ft is against tliis order that Tulshi 
Ram has come to this Court in revi- 
sion Imtho circumstances of the case 
the ordai of the First Class Magis- 
tiafco being as T have pointed out ultra 
vires the District I’dagisfci xto -> order 
declining to allow the t^olice to bo uti- 
lised for the ])mposQ of carrying out an 
illegal order is in my opinion a vorv 
proper order indeed in whicli \ would 
not interfere. It seems to me tnat it 
is an order which is not open to revision 
by this Court at all. It is curious that 
under B 145 of the Code the Magistrate 
is allowed to treat a person who has 
been wrongly and forcibly dispossessed 
as having been in actual possession on 
the date on which he passe i his initial 
order under Cl. L of the section while 
the section provides no macliinery under 
which or through vvhicli the Court may 
proceed to remove the wrong-doer from 
possession and put the other man in his 
place. As far as I can see the remedy 
for Tulshi Ram in the present case is to 
make a complaint in respect of his 
wrongful and fooible dispossession and 
to prosecute the other side and if the 


Magistrate should convict, .^then it would 
be open to him to apply to the Magis- 
trate to exercise the powers granted by 
B. 522 of the Code. Ft is quite clear 
that in proceeding under S. 145, as the 
law stands it is impossible for the 
Magistrate to forcibly turn out one 
person and place another in iiossession 
of the property. The application is 
dismissed. 

V.B./u.K. Aj) plication rlismi'<^c(L 
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Hichaiids, C. J. and R vpiquk, J. 

Kantian Lal — Plaintiff —Appellant. 

V. 

Jtogtoa YatJi —Defendant '^Respondent. 

Second Appeal No. 1055 of 1014, De- 
cided on 9th Julv 1915, from decision 
Add! Judge, Moradabad, D/- 15fch April 

1914. 

Contract Act (9 of 1872), Ss. 60 and 61- — 
In absence of appropriation payment must be 
applied to earliest debt. 

Wliero there is no ap[)ropricitioa ot pavment 
(Mtbor by debtor or creditor, the payment must 
bo applied to the earliest debt duo bv the defen- 
dant to the plaintilD [P 379 C 2, P 380 C 1] 

GoKal PniHtiil —ioi Appellant. 

K. N. Katja — for Respondent. 

Judgment. -This appeal arises out of 
a suit upon foot of a simple money bond, 
dated 10th September 1910. The de- 
fendant pleaded payment. The Court of 
first instance decreed the plaintiffs 
claim. The lower appellate Court found 
that the defendant had oiade a payment 
by a cheque, that the plaintiff had not 
made any appropriation of the payment 
and that accordingly the payment should 
be credited to the earliest debt then due 
by the defendant to the plaintiff, which 
was the bond sued upon. The lower 
Court says that the way the accounts 
were kept between the plaintiff and the 
defendant was that on the one side all 
advances made by the plaintiff to the 
defendant Avere entered and on^the other 
side all the payments that were made to 
the plaintiff by the defendant. lie 
seems to have been prepared to hold 
that from the way the account was 
kept, the plaintiff must be deemed to 
have from time to time appropriated 
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the payments to the earliest debts. The 
case however was really decided on the 
assumption that there had been no ap- 
propriation by either party and it is on 
this basis that the case has bean argued 
before us. 

Section 60, Contract Act, is as follows: 

‘‘Where the debtor has omitted to intimate, 
and there are no other circumslaricos indicating, 
to which debt the paviiient is to be applied, the 
creditor may apply it at his discretion to any 
lawtnl debt actually duo and pavable to him 
from the debtor, whether its recover} is or is 
not barred by the law iii force for the time lacing 
as to the limitation of suits ” 

Section G1 : 

“Where ^neither party makes au} appropria- 
tion, the payment shall bo applied in discharge 
of the debts m order of tune, whotlicr the^ are 
or are not barred by the biw in foi<‘e for the 
time being as*to the limit ition of suits. If the 
debts are of equal standing, the pa}mont '^hall 
be applied in discharge of o.ich proportion- 
ate!} •” 

The learned Additional Judge con- 
sidered that if there had been no appro- 
priation by eithei' the debtor or the 
creditor, the payment must he applied 
to the earliest debt which was the bond 
•n suit. 

It is contended on behalf of the appel- 
lant that a creditor can make his elec- 
tion as to the appropriation of the pay- 
ments “up to the last moment,” and he 
cites the case of Seymour v. Pichctt (l) 
as showing that the appropriation can 
even be made when the plaintiff is being 
examined at the trial of the case. On 
the other hand the respondents contend 
that under the provisions of S. 61, Con- 
tract Act, whsi’e there is no appropriation 
made by the debtor when paying the 
money or the creditor when receiving 
it, the law itself appropriates the pay- 
ment in the manner provided by B. 61, 
The learned vakil refers to Clayton\ 
case (2). At p. 6'05 of the rejiortthe 
Master of the iiolls says : 

“This state of the case has given rise to 
much discussion, as to tlie rules b} which the 
application of indefinite payments is to bo 
governed. Those rules we probably boi rowed, 
in the first nistaiice, from the civil law. The 
leading rule, with regard to the 'option given, 
in the first place to the debtor, and to the 
creditor in the second, we have taken literally 


(1) [1905] 1 K. li. 715^74 L. J. K. B. 4.13—92 
L. T. 519=21 T. L. R. 802. 

(2) 1 Mer. 572=35 K. R. 781=16 R. K. 161. 
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from thence But, according to that law, the 
election was to be made at the time of payment, 
as well in the case of the creditor as in that of 
the debtor, “tn rc ptat'^cnlx^ hoc est sCatiin atqiA^e 
soliituiib est : — ccietcium, po^tca non /)( t mil- 
Lf neither applied the payment, the 
law made the appropriation according to certain 
rules of presumption, depending on the nature 
of the debts, or the pnoritv in which thev v/ere 
iiiouried. And as it was tno actual intention of 
the debtor that would, in the first luslaiioc, 
have governed ; so it was his presumable inten- 
tion that was first lesorted to as the ruio by 
which applic.itioii was to bo determined. In 
the absence therefore of au\ ei[)iess decLiratimf* 
hv either, the inquiry was, what applicatiuu 
would bo most beneficial to the dcJitoi. ^’^he 
pxyment was, conseifnentl}, applied to the most 
hurthonsomo debt, to one that carried interest, 
rather than to that which carried none, — to one 
secured by a penalty, rather than to that which 
rested on a simple stipulation — and, if the 
debts weie cquad, then to that which h. id bpi,i 
fi) st contracted.’* 

Claytoiis caso (2) was ono in ssliicli 
there was a current account, ami it was 
held that the payments must ha appro- 
priated to the debts earliest in date. 
(Uayton^ case (2) was discussed in Hey* 
moar v. Pichctt (l) and also in the case 
of Cory Brothers k Co v. The Owners of 
the Turki^li Stcam^lLip “il/ecca” (3). At 
p. 293 of the report of the last mentioned 
case Lord Macnaghton ^ays : 

“In 1816 when Cla>if(Oi's case (2) was deculcl, 
theie seems to have been authority for saving 
that the creditor was bound to make his election 
at once according to the rule of the civil i ivv, 
oratanv rrte, withm a reasonable time what- 
ever tliat evpiesHion 111 -^uch a oonnoction uiy 
bo taken to mean.'* 

It seems to us that what the Inman 
Logislaturo did by Ba. 59—61 Contract 
Act was to adopt the rule of civil law 
with certain modifications TAilesb the 
meaning of B. (>0 is that the debtor is 
to make his apjiropriation (if any) at 
the time of paying and the creditor bo 
make his appropriation (if any) at- the 
time of receiving the money, it is diffi- 
cult conceive what is the meaning of 
B. 01 or how it could ho applied. We 
think that tho view taken by the Cuurt 
below was correct. If by reason of the 
manner in which tiie plaintitl kept the 
account, he is to be doomed to have 
appropriated the payment to the delA of 
earliest date, there is an end to the 
case. If, on the other hand, there was 
no appropriation by either debtor or 

(3) 11897] xV.O. 286=66 L. J. P. C. 83r=7G 
T. 679=46 W. R. 667. 
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creditor, the payment must he applied ordered to take effect from the month of 


to the earliest debt due by the defen- 
dant to the plaintiff. This was the 
bond in suit. We dismiss the appeal 
with costa, including in this Court fees 
on the higher scale. 
v.b./k.K. dismissed. 
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Piggott, J. 

Soli'iii — Applicant. 

-r V. 

Em pel or — Opposite Party. 

Crimijuxl Ravn, No. 807 of 19 Lj, Deci- 
ded on 12th November 1915, from order 
of Sess. Judge, Meerut 

(a) Criminal P. C. (5 of 1898), Ss 235, 236 
and 239 — Offences under Ss, 403 and 417, 
Penal Code, can be tried together if facts 
alleged constitute one transaction — Burden of 
proving one transaction is on prosecution. 

Wliore an acca^^od peison is charged of having 
deceived a canal officer ui obtaining eortaiii 
paper*! from hira .'nd also of having niisappro- 
pri ited a certain sum of inonev, the prosecution 
IS entitled to ask the Court to go into both the 
charges at a single trial, piovided it takes upon 
itsolt the liLirdon of proving that the facts 
alleged against the accused, arc in fact so con- 
nected together as to form pcarts of the same 
transaction, or to be otherwise triable at a 
single trill under the provisions of Ss. and 
236, Orimmal P 0, [P 381 C 1] 

(b) Penal Code (45 of 1860), S. 403 — 
Meaning of misappropriation explained — 
Dishonesty is essential. 

In connexion with S. 403, 1. P. 0., the verb 
“to appropriate” means setting apart for or 
assigning to a particular person or use and to 
“misappropriate” means to get apart for or 
assign to the wiong person or a wrong use, and 
this act inubt be done dishonestly. [P 381 0 2] 

P. L. Ba7ie73i —'iox Applicant. 

Assistant Govt. Advocate — for the 
Crown. 

Judgment. — This is an application in 
revision by one Sohan Lal. The appli- 
cant was tried and convicted by a Magis- 
trate on a composite charge purporting 
to be laid under Ss. 103 and 417, I. P. C., 
and received concurrent sentences of 
imprisonment. On appeal, the learned 
Sessions Judge has maintained the con- 
victions as recorded, but has set aside 
the sentences of imprisonment and im- 
posed in lieu thereof cumulative sen- 
tences of fine aggregating Ks. 250. The 
essential facts may be stated as follows: 
Sohan Lal was the servant of a land- 
holder named Mt. Sarvi Began:. There 
had been disputes between this lady and 
another cosharer in her mahal, culmi- 
nating in a partition which had finally 
been settled by the revenue Courts and 


July 1916. In order to avoid disputes 
between the parties in the interval be- 
fore the partition was to take effect, the 
Collector had exercised his powers under 
S. 45, United Provinces Land Revenue 
Act 3 of 1901, an 1 appointed the other 
oosliarer, Meliar Chand, an additional 
lambardar for the mahal in which ha 
and Mt. Barvi Begam were both oo- 
sharers, and of which Mt. Sarvi Bogam 
had hitherto been the sole lambardar. 
The Magistrate who tried this case in 
the first instance thoroughly appreciated 
this point, but the learned Sessions Judge 
seems to have been under some misap- 
prehension concerning it. There could 
not he a separate lambardau, for the 
ruahal known as ‘ Mahal Bindraban,*' 
this being the name of the mahal as- 
signed to Mehar Chand oi> partition, 
because no such malial had yet come 
into existence The intention of the Col- 
lector, no doubt, was that Mehar Chand 
should exorcise all the powers, perform 
all the duties and enjoy all the rights of 
a lambardar in respect of that portion of 
Mahal Sarvi Begam which had been 
assigned to him under the partition. 

Under these circumstances, an em- 
ployee of the Canal Department went to 
the village, bringing with him the jama- 
bandis or statements of account, showing 
the arrears of canal dues requiring to be 
realized from cultivators belonging to 
Mahal Sarvi Begam. This work of 
realization is ordinarily performed by 
the iambardars, who are enabled, by the 
exercise of due diligence, to earn a small 
remuneration in the form of a percentage 
on 'the dues collected. In accordance 
with the Collector s order, the effect of 
which had been properly appreciated by 
the revenue authorities, two separate 
jamabandis or statements of account had 
been pre-pared, one for that portion of 
the mahal of which Sarvi Begam was 
lambardar, and another for that portion 
of the mahal of which Mehar Chand had 
been appointed additional lambardar. 
The official entrusted with the convey- 
ances of these lamabandis handed them 
both over to Sohan Lal. The latter pro- 
ceeded to make all the necessary collec- 
tions for the entire mahal in the name 
of his mistress, Mt. Sarvi Begam. He 
paid the money so collected in at the 
tahsil, received the percentage due to tb.^ 
lambardar for collections made with due 
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diligence, and paid over the money so 
received to his mistress, Sarvi Regam. 
There is no suggestion that he made any- 
thing for hinivself out of the transaction. 
He has been convicted of having deceived 
the canal official and thereby obtained 
possession of the jamabandi which was 
intended for Mehar Chand, and he has 
been further convicted of having cri- 
minally misappropriated that portion of 
the canal dues wj:iich was paid to him 
on account of collections made in Mehar 
Chand’s division of the mahal. Tt is 
contended before me that both convic- 
tions are bad in law, and that in any 
case, the trial is bad, as the two alleged 
offences vs/ere* not part of the same 
jtransactjpn and should not have been 
tried together. With regard to the al- 
leged misjoinder of charges, my opinion 
is that the . prosecution was entitled to 
ask the Court to go into the whole matter 
at a single trial, provided it took upon 
itself the burden of proving that all the 
facts alleged against the accused, were 
in fact so connected together as to form 
parts of the same transaction, or to be 
otherwise triable at a single trial under 
the provisions of Ss. 235 and 236, Civil 
P. C. This involves the further condi- 
tion that, if the prosecution failed to 
make this out, the joint trial would bo 
'defective in law. 

In the view which I take of the facts 
of this case, I need not labour on this 
point further. It seems to me that prac- 
tically the prosecution assumed the 
burden of proving that the obtaining of 
a jamabandi for Mehar Cband’s division 
of the mahal, was deliberately done by 
the accused Bohan Lal, in order to 
enable him to collect dues appertaining 
to the said division of the mahal and to 
deprive Mehar Chand of the opportunity 
of earning the larahardar’s remuneration 
in respect of such dues. I do not think 
that anything of the sort is made out by 
the evidence on the record. The Magis- 
trate who tried the case was inclined to 
doubt the evidence of Muhammad Sadiq, 
the peon who handed over the jamaban- 
dis to Bohan Lal. The learned Sessions 
.Judge sees no reason to disbelieve the 
witness; but obviously his evidence does 
not prove anything regarding Bohan 
Lai’s intentions at the time when ho 
accepted delivery of the two jamabandis. 
When it is sought to establish the offence 
of cheating on the basis, not of any false 


representation with regard to past events 
or existing facts, but on the basis of a 
promise as to something to be done in 
the future, the prosecution is often faced 
with this difficulty, that it has to prove 
that the person making the promise had 
no intention at the time of performing 
it. Assuming Muhammad Badiq’s evi- 
dence to be true as it stands, it would 
not, in my opinion, be safe to infer from 
this evidence that Bohan Lal did not at 
the time intend to pass on one of the 
two jamabandis left with him, to Mehar 
Chand. As regards the charge of crimi- 
nal misappropriation, I am not prepared 
to hold that there is on this record suffi- 
cient evidence of dishonest intention on 
the pait of Bohan Lal to warrant his 
conviction The question of the res- 
pective rights and duties of the original 
lamhardar and the additional lambardar 
of Mahal Barvi Begam is not in itself 
absolutely clear, and may well have 
seemed extremely^doubtful to the persons 
principally concerned. Bohan Lal was, 
after all, a servant acting under the 
orders and in the interests of his mis- 
tress. I am not prepared to assume 
against him that he knew he was causing 
wrongful gam to his mistress, or wrong- 
ful loss to Mehar Chand, by collecting 
these canal dues and receiving the re- 
muneration therefor. There is no ques- 
tion in the present case of dishonest 
conversion of money to his own use by 
the person accused. The charge is there- 
fore based on the words “whoever dis- 
honestly misappropriates” The verb “to 
appropriate” in this connexion means 
“setting apart for, or assigning to, a parti- 
cular person or use;” and to misappo- 
priate,” no doubt means “to set apart for 
or assign to the wrong person or a wrong 
use” and this act must be done dis- 
honestly. The evidence on the record 
does not satisfy me that when Bohan 
Lal handed over to his mistress the 
money, which was after all only the due 
payment for work which he had himself 
performed, ho was acting dishonestly 
within the meaning of that word as 
used in the Indian Penal Code, I there- 
fore accept this application, set aside 
the conviction and sentence in this case 
and acquit Sodan Lal of the offence 
charged. The fine, if paid, must be re- 
funded. 

V.b/.R.K Application accepted. 
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Knox, J. 

P.iriap Sinijii and anotlun — Plaintid's 
— Appellants. 

V. 

Dhum Sin{jh and anotlicy — Defendants 
— liespondents. 

Second Appeal Ko. 1283 of Pill, De- 
cided on 8th July 1915, from decree of 
Dist. Judge, Saharanpur. 

Easements Act (5 of 1882), S. 60— License 
Coupled with transfer of interest is irrevoc- 
able. 

A grdut of d licoiiSG coupled with a tr.iuRfcr 
of inioreat cannot, ho icvoked [P C 11 

N'lhal Chtind — for App'ollants. 

J. Ilaidd) — for Pespondents. 

Judgment. — The plaintiffs are the 
appellants in this Court. They come to 
Court as zamindars of a village in Dehra 
Dun. They say that the defendant, 
Dhum Singh, is a tenant of a certain 
plot of land in that village, that the de- 
fendant, Dhum Singh, and his son, Bal- 
bir Singh, members of a ]oint Hindu 
family, have cut down a number of 
kokat trees which stood on the land be- 
longing to the appellants. They prayed 
for a decree for Rs 50 on account of the 
price of trees out down, Rs. 25 as actual 
and deterrent damages and for perpetual 
injunction restraining the defendants 
from interfering in any way in future 
with the jungle. The respondents plead 
that there is a custom whereby the ten- 
ants are autliorized in this village to 
use the jungle of the zamindars. They 
say that they have all along cut wood 
from the said jungle for theii own use and 
stored it. This cutting is confined to 
koLat trees which 1 understand to mean 
trees mainly used lor Srewoorh Both 
the Couits have found the custom set up 
bv the respondents not proved. Behind 
that finding in second appeal 1 cannot 
go. At the same time the question raised 
is a very big question and it may be 
doubted whether the decision .\bout cus- 
tom has been rightly ai rived at, but as 
I said before I cannot go Lohi nd if in 
second apjieal and J am bound by it so 
far as this case is concarnod. Both the 
Courts have found it proved that 1 tie 
tenants in this village have been al- 
lowed by the predeco ^sor-in-intere^t of 
the appellants to cut fii ewood free of 
charge in land belonging to the appel- 
lants, and out of this they have con- 
strued a license granted by the appel- 
lant's predecessors to the respondents to 


go upon the land in possession of tha 
then zamindars and to out firewood free 
of charge. The lower appellate Court 
then went on to consider whether that 
license has been specifically revoked. It 
came to the conclusion that it had been 
specifically revoked when the present 
suit was bi ought. It accordingly de- 
creed the claim for injunction, but dis- 
missed the claim for damages. 

The appellants come into this Court 
and take the plea that after the trans- 
fer ficm the predecessor of the present 
appellants, the action of the defen- 
dants in cutting firewood was unautho- 
rized and they are liable to pay damages 
found due by the first Court’. I do not 
quite understand why they took the first 
pdea in tlieir memorandum of apjieal, 
VIZ., that under S. 62, Easements Act, 
the license gi anted by the former zarnin- 
dar may be deemed to have been revoked 
when he sold his rights in the village 
to the plaintifi's. This plea has however 
been taken and 1 go on to consider it. 
It has been contended on the opposite 
side that the license in the present case 
is not a mere license, such as would be 
the case if the respondents had been 
granted permission merely to go upon 
the land of the zamindar. There was, 
the contention runs, a license coupled 
with a grant, license to go upon the land 
coupled with the giant to out and take 
firewood from the land In support of 
this contention I was leferred boa pass- 
age in tha Tagore Law Lectures of Mr. 
Peacock on the law relating to Ease- 
ments in British India. Refeience is 
there made to the case of Tho7ncts v. 
Sorrell (l). Appaiently the Court’s li- 
brary does not possess a copy of Vau- 
ghan, but the pas- age in question will 
also be found m the case of Wood v. 
Leadhittcr (2) m wliich Vaughan, L. C. J., 
is reported as ^a>iijg in the course of his 
judgiiient : 

‘ A (h'^jensatioa ci liceiise [Mopoifi passoth 
no iiiiPK'Sl, noi ailet ot j)ro[)erb\ in 

aii'^tlnn^, but oiil} lu, -tin's an action liwful, 
which uithout it bad been unbiwtul. As a. 
license to go L»a>ond the i-.cas, to hunt m a 
iiiaii's park t(j f ome into his house, are only 
.actions V hjcb, \\ itbout license, bad been un- 
lawful. Put a license to hunt in a man’s piric, 
and caiT} viwa\ the deer killed to his own use, 
to cut down a tree in a man’s ground, and to 
carry it awa} the next day after to his own use, 

(1) Vaughan 3^0^124 E, R. 109^. 

(2) [1^15] 13 M A' \V L. T Ex. 161 

=r<j Jui. l-7~u7 R. R. 331. 
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are licenses as to the acts o£ hunting and cut- 
ting down the tree, but as to the carrying away 
of the deer killed and tioe cut down, thov are 
grants.” 

This case has been applied in Pro- 
sonna Coornar Sinqhci v. Ram Coomar 
Ghose (3), Petherara, C. J., in that case 
held that the law in this matter (this 
was anterior to the passing of the Ease- 
ment Act) 

” IS the same in this country ns it is in 
laud, there being so far as we can sec no com- 
mon law in this country on the subject and no 
statutory law either The law in England is 
cToarl} laid down in the case of Wood v. Tjead- 
hittc) (2). The Courts have acted upon the law 
as theie laid down over since, and it has alwa\s 
been held to ‘be good law and binding upon 
them. That ease decided that the license to go 
upon another man’s land unless coupled with a 
grant, w^s revocable at the will of the giantor, 
subject to the right of the other to damages if 
the license were revoked couti’ai\ to the terms 
of auv express or implied grant ” 

I noticer that in that case tho very 
point taken in this caso was also taken 
for the first time before the High Court. 

Holding as I do that this is the law 
of the subject even after tho passing of 
Act 5 of IH82, tho case appears to me 
to come within B. 60, Act 5 of 1H82. 
When tho transfer was made, the trans- 
feree had no higher right than his 
transferor. The transferor was not in 
a position to revoke the grant or the 
license, because the latter was coupled 
with a transfer of property and such 
transfer is in force. I am all the better 
'able to hold this, because as I said in 
tho beginning of my judgment tho con- 
trary holding would be a matter of great 
importance m tho Dun. 

The result that the ajipeal is dis- 
missed. Tho decree of tho lower appel- 
late Court is sot aside and tho plaintiff’s 
suit diRTiissed with costs in all Courts. 
Under the circumstances I do not think 
it necessary to take uji the memorandum 
of objections Thev fall and disapjiear 
with the result of the case. 

v.bVk.K. Apppal . 
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Eiciiauds, C J. and Piggott, J 
Rajmangal ilZ/s/r and others — Plaintiffs 
Appellants. 

V. 

Mathura Duhain and anotliei — Defen- 
dants — Eespondents. 

Second Appeal No. 888 of 1914, De- 
cided on 1st July 1915, from decree of 
the Addl. Judge, Gorakhpur. 


Mathera Dgbain Allahabad 383 

(a) Evidence Act (1 of 1872), S. 33 — Evi- 
dence of deceated witness in ex parte pro- 
ceedings when summons not proved to be 
served is not admissible in the suit when 
restored. 

A witness was examined m a suit on a bond 
to prove its execution. The suit was decreed 
Gx parte. At the instance of tho defendant 
the decree was set aside and the ease was res- 
tored to its original number. Tn the meantime 
the witness died ITis statement was sought to 
be relied on to prove execution : 

lleldi that tho tact of the eorvico of process 
before the passing of the ex parte decree, not 
having been proved, the statement of the wit- 
ness as to tbc execution ol the document was 
not adiuis^ubjo in evidence under S. 33, Evi- 
dence Act. [P 384 0 2] 

(b) Evidence Act (1 of 1872), S. 70 — S 70 
does not include admission of execution be- 
fore registering officer. 

The “admission” roforia'd to in S. 70, Evi 
deuce Act, is rm admisbion m the course of the 
vor} piocecdings, for cxainiile, made in the 
pleadings or by a part\ himself in his examina- 
tion The fulmission of the exceutinn of a docu- 
ment bv the executant lieioro the bub-Kegistrai 
as <’ontaincd in Llio certificate endoised on the 
document is not suthcient pioof of its execution 
when a suit is brought on it [P 384 C 21 

Kailas Nath Katjic for Is war Scuan — 
for Eospondonts. 

Judgment. — This appeal arises out of 
a suit on foot of a mortgage, dated 3rd 
Eebruary 1888. The original amount 
secured was Es, 251. The amount 
claimed for principal and interest is 
Es. 1,384. There is no allegation of any 
payment upon foot of principal or in- 
terest from tne time of the execution of 
the deal, and the suit was not irmtitufcol 
until 10th August 1909, that is lo say, m 
or about twenty -one years after the al- 
leged execution of the mortgage De- 
fendant 1 is the widow of the alleged 
original mortgagor, one Eandliu Dube. 
Defendant 2 is alleged to be a subsegiianb 
transferee at an auction sale held on 
foot of another mortgage alleged to be 
puisne to the mortgage in suit ’ An ex 
parte decree vs p.s obtained on 30th No- 
vember 1909. This ox parte decree was 
.set. aside on 2l3t January 1913 on the 
applications of Mt. Mathura, plain- 
tiff 1, w}io satisfied the Court that she 
had not been served with the process. 
When the Court was granting tho decree 
ex parte, a witness of tho name of Baldeo 
was produced who stated that he was 
the sole surviving attesting witness to 
the mortgage and tbati ho had seen the 
bond executed by Bandhu. He identifi- 
ed the signature of Bandhu and his own. 
The ex parte decree having been set aside, 
as already stated, the plaintiff was 



384 Allahabad 


Rajmangal Misir V. Mathuua Dubain 


1915 


called upon to prove his case as in a 
contested suit. Meanwhile Baldeo had 
died. A witness was produced who at- 
tempted to prove that the signature of 
Baldeo was in the handwriting ‘of the 
latter. He was unable to say that he 
had ever seen Baldeo write or that he 
had ever received documents purporting 
to have been written by Baldeo in 
answer to documents written by him or 
that documents written by Baldeo had 
in the ordinary course of business been 
habitually submitted to him In other 
words, he was unable to say that he 
was “acquainted” with the handwriting 
of Baldeo. Under these circumstances 
the Court of first instance held that the 
plaintitTs had failed to prove the mort- 
gage sued upon and dismissed the suit. 
The lower appellate Court confirmed 
the decree of the Court of first instance. 

In second appeal to this Court it has 
been contended that the evidence of 
Baldeo given at the time the ex parte 
decree was granted should have been 
admitted as evidence of the due execu- 
tion of the document. S. 33, Evidence Act, 
provides, amongst other things, that 
the evidence given by a witness in a 
judicial proceeding is relevant for the 
purpose of proving in a subsequent 
juiicial proceeding, or at a later stage 
of the same judicial proceeding, the truth 
of the facts which it states when the 
witness is dead. It is under this sec- 
^tion that the appellants contend that 
the evidence of Baldeo should have been 
admitted by the Courts below. There 
is however a proviso to the section that 
before the evidence of a deceased wit- 
ness can be admitted, it must be shown 
that the adverse party in the first pro- 
ceedings had the opportunity .of oross- 
examirfation. Bo far as Mt. Mathura is 
concerned it is clear that she had no 
such opportunity, it having been found 
by the Court that she was never served 
with the process prior to the granting of 
the ex parte decree. It is contended 
that as defendant 2 did not apply to 
have the ex parte decree set aside, it 
must be taken that he had an opportuni- 
ity of cross-examining the witness. The 
'affidavit of the process server, made in 
the absence of defendant 2 when the 
suit was first instituted, is relied on. In 
our opinion this is not sufficient. If it 
was intended to use the statement of 
Baldeo as evidence against defendant 2 


it would at least have been necessary to 
prove by the oral evidence of the wit - 
ness who had served him with the pro-f 
cess, or the fact of service It was not 
sufficient to refer to the ordinary affida- 
vit of service made by the process server. 
It is unnecesary to decide whether if the 
process-server had been produced, his 
evidence would have been sufficient to 
entitle the plaintiffs to put the evidence' 
of Baldeo, but it seems to us clear that 
without the evidence of the process- 
server the evidence of Baldeo was not 
admissible against either of the defen- 
dants. There was no evidence of the 
execution or due attestation of the docu- 
ment sued upon. 

It was next contended that the certi- 
ficate of the Registrar endorsed upon 
the bond proves an admission by Ban- 
dhii that he executed the document, 
and reliance is placed upon B. 70, Evi- 
dence Act. This section provides that 
admission of a party to an attested docu- 
ment of its execution by liiraself shall 
be sufficient proof of its execution as 
against him, though it be a document 
required by law to be attested. It seems 
to us that the admission referred to in 
this section is an admission in the 
course of the very proceedings, for exam- 
ple, made in the pleadings or by a party 
himself in his examination. The con- 
tention is that the certificate contains 
an admission by Bandhu and that under 
the provisions of B 60, Cl. (2), the certi- 
ficate of the Registrar is sufficient proof 
that Bandhu made the admission. In 
our opinion this contention goes much 
too far. The certificate endorsed by 
the registering officer upon a document 
which requires registration is evidence 
that all the provisions of the Registra- 
tion Act have been duly performed. 

It may be said that the plaintiffs have 
been somewhat unfortunate. They have 
themselves to blame in the first place, 
because they waited so long before in- 
stituting their present suit. But for the 
period of grace allowed by the recent 
Limitation Act the suit would have been 
barred by time. If the finding of the 
Court below was correct that the defen- 
dants or at least one of them was not 
duly served, this also was the fault of 
the plaintiffs. The appeal fails and is 
dismissed with costs, 

V.B./r.K. Appeal dismissed . 
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Piggott, J. 

Sheonwdan and anothet — Applicants. 

V. 

Emperor — Opposite Party. 

Orirninal Revn. Pebn. No. 700 of 1915, 
Decided on 30bh October 1915, from 
order of Sess. Judge, Jaunpur. 

Penal Code (45 of 1860), Ss. 380, 201 and 
511 — Accused stole forged promissory note 
from file of suit by entering inner verandah 
of house of official and on pursuit tore the 
note — Accused held guilty under S. 380 and 
also Ss. 201/511. 

The acon=ed brought a civil suit in the Court 
of the Subordin itc Judge of ATonghyr on the 
basis of a forged promissory note I’ha file of 
the case was sent for and kept in the Court of 
tdiG Adr^tional Munsif of Jaunpur being re- 
quired m connexion with a suit pending in that 
Couit, and it somehow found its way to the 
houbo of an official of the Court The accused 
got into thd inner verandah of the bouse and 
removed the forged promissorv note from Cm 
file. From that place, on being pursued, they 
tore it to pieees. 

11 (’hi thit they wore guilty of an offonce 
under ft. 3^0 I P. C. 

Hold fiuthor. that thev were also guilty 
under ft 201, 511 of the Penal G;ode.[P 387 G 1,2] 

Hamilton — f o r A p p 1 1 c a n fc s . 

Goi'ernmeni PJeadei — for the Crown. 

Judgment —The bwo appellants, Slieo 
Nandari ind IHbu Naudan, were com- 
mifcfc(3d for trial on charges alleging 
against both of them the commission of 
otiences punisiiabla under 8 s 380 and 
201, T P C The charges were amended 
by the Sessions Judge, although under 
the circumstances, it does not soern to 
me that there is any clear reason why 
he should not have been content to 
proceed with the charges as originally 
framed, unless indeed, as I shall have 
occasion to remark presently, he was 
Drepared to add a farther charge against 
8 heo Nandan alone However in the 
result both the accused were convicted 
on the charge under 8 . 380, I P. G , and 
sentenced to rigorous imprisonment for 
three yecars each. T3abu Nandan alone 
was convicted on the charge under 8 201, 
I. P. C., and sentenced to a further period 
of rigorous imprisonment for three years. 
The essential facts put forward by the 
prosecution in this case, may be stated 
thus : There was in the Court of the 
Subordinate Judge of Monghyr the record 
of a certain suit filed on the basis of a 
^ promissory note. That promissory note 
was forged and the accused Sheo Nandan 
who instituted the said suit, had been 
guilty in so doing of an offence punish - 
1915 A/49 & 50 


able under S. 471, J, P. C., namely using 
as genuine a document which he knew to 
be a forged document, and possibly also 
of the substantive offence of forging the 
said document, punishable under 8 . 4 G 7 

I P C., inasmuch as the promissory note 

in question purported to be a valuable 
security. Under circumstances which 
need not be set forth in detail, the record 
in question was sent from the Court of 
the 8 ubordinat 0 Judge of Monghyr to 
Jaunpur, where it was eventually placed 
in the custody of the Additional Munsif 
of Jaunpur being required as an exhibit 
in connexion with a suit pending in that 
Court On 3rd May 1915 the file received 
from Monghyr Court somehow found its 
way to a certain house in the city of 
Jaunpur which was jointly inhabited by 
two officials belonging to the Court of 
the Additional Munsif, narnely, Babu 
Till, suits clerk, and Sheo Dyal, decree- 
writer. 

The accused Shoo Nandan and Babu 
Nandan aro alleged to have gone to 
the said lioiiso, to have obtained access 
to the Monghyr file and to have removed 
from it two papcirs, namely the forged 
promissory note and the list of docu- 
ments along with which the promote had 
been (lie 1 in the Monghyr Court. They 
ran away from the houso with these two 
papers in their possession Being pursued 
thev endeavoured to destory the same by 
tearing thot>i They were liowovor cap- 
tured, and the two [lapors were recovered 
In the Sessions Court, the case was tried 
at length on the lacts, tlio accused per- 
sons donying practicallv all the allega- 
tions against them and producing Gvidonce 
in suppo^’t of an alibi The only admis’ 
sion of any consequence made by either 
of the accused, was that Sheo Nandan 
did finally admit the promissory note 
before the Court to be the one which he 
had produced in the Court of the Subor- 
dinate Judge at Monghyr in support of 
the claim made by him in that Court. 
On the evidence before him, the Sessions 
Judge carno to the conclusion that both 
the accused had been guilty of theft of 
these two papers and had committed this 
offence in a building used as a human 
dwelling, namely, the house occupied by 
the witnesses Babu Lai and Sheo Dyal. 
He held on the strength of various re- 
ported decisions of this Court that Sheo 
Nandan, being proved by the evidence to 
have oommitted the offence of forgery or 
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of using as genuine a forged document in 
connexion with which the charge under 
S. 201, I. P. C., was framed, could not 
himself be tried or convicted of causing 
evidence to disappear under the provi- 
sions of the latter section. He held this 
offence to be proved against Pabu Nandan, 
convicted him on the charge'iinder B. 201, 
I. P. 0., and sentenced him to a further 
period of rigorous imprisonment for three 
years. 

In support of the appeal hied in 
this Court, I have not been asked to 
examine in full detail the evidence with 
regard to most of the questions of fact 
which were contested in the Court below, 
I accept the finding of the learned Ses- 
sions Judge that the alibi evidence pro- 
duced by the accused in his Court is 
unworthy of credit. 1 hold it to be proved 
by overwnolming evidence that, on the 
date set forth in the charge, the accused 
Sheo Nandau and Pahu Nandan were 
seen running away from the house already 
referred to with the witnesses Pahu fjal 
and Sheo Dyal m pursuit of them. They 
were captured and the two papers set 
forth in the charge, namely the forged 
promissory noto and the list of documents 
were recovered from the possession of 
one or other of them. With reference to 
the charge undor S. 201. I P. C , T have 
further examined tiie evidence on the 
strength of which the learned Hasaions 
Judge has come to the conclusion that 
the offence of forgery, and therefore also 
the offence of using as genuine a forged 
document, had been committed in respect 
of the promissory note in question, and 
I concur in the finding arrived at by the 
Court below on this point It rem<xins 
for me however to consider a number of 
arguments which have been addressed to 
me with regard to the propriety of the 
convictions affirmed by the ‘Court below, 
and with a view mainly to obtaining a 
substantial reduction of sentence by re- 
ducing the offence of which the appellants 
have been convicted either to one of 
simple theft under B. 379, I. P. C., or 
possibly to one of simple mischief under 
B. 120, I. P. C. In this connexion it has 
been necessary to examine with care the 
evidence given by the witnebses Pabii 
Pal and Bheo Dyal. These men were in 
a difficult position, undoubtedly the re- 
cord in question, namely the file of the 
suit received from the Monghyr Court 
pugbt not to ha^vo bean in the place 


where it was at the time referred to in 
the charge. Neither Babu Lai nor Sheo 
Dyal had any business to remove that 
record from the safe custody of the Court 
of the Additional Munsif, and one or the 
other of them was guilty of misconduct 
and liable to departmental punishroent^ 
for having so removed it It is not to be 
wondered at under the circumstances 
that each of these men endeavoured in 
his evidence to throw the blame upon 
the other, and that the statements of 
neither of them as to the precise circum- 
stances under which that record came to 
be at their house, or I may add, to tlio 
precise circumstances under which the 
accused Bheo Nandan and Bahu Nandan 
put in their appearance, can be accepted 
as reliable. After allowing all due weight 
to these considerations I am noyertlieloss 
fully satisfied that the offence of theft in 
respect of these two papers was com- 
mitted by the appellants Shoo Nandan 
and Babu Nandan acting in concert, and 
was so co.nrnitted that it is not material 
for the Court, in view of the provisions 
of S. 34. I. P. C., to determine with cer- 
tainty which of the accusod actually re- 1 
Djoved either or both of the documents.' 
There is clear and satisfactory evidence, 
apart from the statements of Babu Lai 
and Bheo Dyal, that the two accused ran 
out of the house vdih the aforesaid wit- 
nesses in pursuit, that thev were captured 
at no great distance of the said house and 
that the two papers which formed the 
subject- matter of the theft, wore re- 
covered from the possession of one 
or either of them in a damaged condi- 
tion. 

I therefore regard the evidence as 
proving that the papers in question 
had been taken from the possession of 
Babu Lai, or of Shoo Dyal, or of both 
of them, without the consent of either of 
them, and taking the circumstances of 
the case as a whole I have no doubt that 
they had been taken dishonestly. With 
regard to the applicability of S. 380, 
I. P. 0., rather than S. 379, I. P. 0., it 
does nob appear to me that the cross-ex- 
amination of the prosecution witnesses in 
the Court below was very specifically 
directed to the point which baa been 
made before me in argument. So far as 
the evidence goes, it seems to me to 
show that the theft took place in a 
verandah of the house situated on the 
inqer side of the main door, and ob- 
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viously forming part of a building used 
as a human dwelling within the meaning 
of B. 380, I. P. C. A further question 
has been raised as to whether theft of 
property from the person of the com- 
plainant would be liable to enhanced 
punishment provided by S. 380, I. P. C., 
merely because the complainant in ques- 
tion happened at the time to be in some 
building. As a matter of fact, in the 
great majority of cases, such a question 
would be otiose because if a Court felt 
any doubt about applying S. 380, I. P. G. 
it could feel no hesitation in convicting 
under B. 4.51, 1. P. C. In the particul\r 
case now liefoie me, I am content to sav 
that, although the evidence of Pabu Lai 
and Sh^o Dyal, as to the precise circum- 
stances under which the accused suc- 
ceeded in eiiecting the removal of these 
papers, is conflicting and unreliable, it is 
certain on the evidence as a whole that* 
the papers were removed 'from the file 
while the tile was in the verandah of the 
house, and cannot reasonably be said to 
I have been removed from the person of 
IBabu Lai or of Shoo Dyal I am satis- 
jtied therefore that the conviction under 
S. 380, I P. G., was right and proper 
With legard to the conviction ot Babu 
Nandan under S. ^iOl, 1. P. C., a number 
of questions have boon raised. I think 
the Court below in trying this charge 
was bound to come to a tinding as to 
whether an offence under B. 407, or 
B. 471, I. P. C., had or had not been com- 
mitted. As already stated, I concur m 
the tinding which the learned Sessions 
Judge has arrived at 'on this point. It 
is however clear to me that no offence 
Xiunishable under S. 201, I. P. C., was 
actually completed. The evidence th(3 
disappearance of which it* was desired to 
cause, consisted of the two papers in res- 
pect of which the accused hat a been con- 
victed of theft, and then the papers can- 
not l e said to have disappeared within 
the meaning of S. 201, I. P. C. They 
were recovered in a damaged condition^ 
but for evidential purposes, so far as 
concerns the alleged offences under Ss. 
467 and 471, I. P. G., they are complete 
and fully available for the purposes of 
justice. 

I should not be prepared to say that in 
this case there had been even a tempo- 
rary disappearance setting aside the 
further question of law whether a 
temporary disappearance would be suth- 


oient to fulfil the requirements of the 
section. Babu Nandan therefore can 
only be convicted on tliis part of the 
case of having attempted to cause the 
disappearance of these papers, that is ioi 
say, of an offence punishable under Ss. 
201 and 511, I. P. C,, and 1 am saoisfiod 
that the maximum punishment which 
could be inflicted upon him under these 
sections, would be one of rigorous in‘- 
piisonment for a period of one and a half 
years The question whether Bheo 
Nandan could or should at this trial 
have been furtlier chargod with offences 
under Bs. 471 or 467, I. P. G., and oi the 
legal oh act of his not ha vine, bcjen so 
charged or convicted, does not now arise; 
but I am satisfied that there had been 
misjoinder of persons or charges in the 
Court below so far as the trial actually 
wont. The position is perhaps a little 
awkward, in view of the fact that Sheo 
Nandan could not bo convicted of any 
offence under B. 201, I. P. G. while he 
was undoubtedly guilty of the offence 
under S. 380, I. P. G., jointly committed 
by himself and J3abu Nandan in the 
course of the same transaction. At any 
rate there was notliing illegal about the 
joint trial as held. I sliall havo to inter- 
fere with the conviction and sentence in 
tlie case of Babu Nandan for the reasons 
already stated and taking all the circum- 
stances of the case into consideration, I 
am prepared to say that a severer punish- 
rnent than rigorous imprisonment for 
a total period of three years seems to be 
roiiiured against this man in the interests 
ot justice. The result is that 1 dismiss 
the appeal of Sheo Nandan. In the case 
of Babu Nandan, I affirm the conviction 
and sentence under S. 380, I. P. G. On 
the othr charge I direct that the convic- 
tion be altered to one under Bs 201 and 
511, I. P. C., and the sentence reduced to 
one of rigorous imprisonment for one 
year, and I further direct that this latter 
sentence shall run concurrently with the 
sentence of three years' rigorous im- 
prisonmeut passed on tlie convictionv 
under B. 380, I. P. G. 

Y.B /r.K Conviction'-^ affumed^ 
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Knox, J. 

Durga Prasad and another — Accused 
— Applicants. 

V. 

Emperor — Opposite Party. 

Criminal Bevn. Patn. No. 177 of 1915, 
Decided on 3rd August 1915, from order 
of Dist. Magistrate, Banda. 

Penal Code (45 of 1860\ S. 196 — - Persua- 
ding others to make statements is not of- 
fence under S. 195. 

Where it appeared from the Police papers that 
the applicant* “got at” one IMb Putia and per- 
suac'ed her to make a statement to the effect 
that she had seen certain persons whom she 
mentioned by name in the act of committing 
dacoity on her premises and that they apparen- 
tly pcz*^ ladod other persons to the same effect, 

II fhat this was not sufficient to convict 
the applicants for an offence under B. 105, 1. T\ 
C. 30 All, 5*2, lief [P 388 C 1] 

M, Malviija B. ill// for Ap- 
plicants. 

Goot, Advocate — for the Crown. 

Judgment — The District Magistrate 
of Banda in this case appears to havo 
seen police papers of some kind and then 
and there to have instituted a case un- 
der S. 195, I. P. C. against two persons, 
Eurga Prasad and Mohiuddin. The ut- 
most that appears from the record is 
that apparently in the eyes of the Police 
Durga Prasad and Mohiuddin “got at” 
one Mt. Putia, and persuaded her to 
make a statement to the effect that she 
had scon certain persons whom she men- 
tions by name, in the act of committing 
decoity on her premises, that they ap- 
parently persuaded other persons to 
make statements to the same effect. 
Assuming for the moment that this is 
an accurate statement of what did take 
place, it would not still amount to an 
offence under S. 195, I. P. C. There was 
■no giving of false evidence at that time 
before the learned District Magistrate. 
There was no fabricating of false evi- 
dence as defined in B. 199, I. P C The 
order for the prosecution of these persons 
was evidently hastily given without due 
consideration as to whether there was 
any basis for the charge. I laid down in 
Emperor v. TaharalcZaman Khan (l) that 
in cases of this kind the safer and more 
proper course is undoubtedly to let the 
informant bring his witnesses to the 
Court, hear them out, and then pass an 
^rder, if the case is considered to bo a 

(1) [1908l^~AH. 654=4 A.L. J. 796“=(1907; A. 

W. N. 288. 


false ane, to the effect that the informer 
be tried for having instituted a false case. 
That would have been the proper pro- 
cedure. In the present case I need not 
go into the question whether the Magis- 
trate who does not observe this proce- 
dure is acting without jurisdiction. I 
am satisfied that the learned Magistrate 
had before him no basis on which he 
could pass the order he did. 

I therefore set aside that order in its 
entirety, Durga Prasad and Mohiuddin 
if on bail, the bail bonds will be dis- 
charged. 

V.B./lLK. Order set ande. 
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BaNERJI AND BAFICjllE, ,1/. 

Allahabad Improvement Trust — Plain- 
tiff — Appellant. 

V. 

Tilaiuha Jang Jhihadnr — Defendant 
— Respondent. 

Second Appeal No. 50B of 1915, De- 
cided on 9nd August 1915, from decision 
of Dist. Judge, Allahabad, D/- 92nd 
January 1915. 

Contract Act (9 of 1872), S 74 — In terms 
of auction sole, indemnity for the loss on 
resale on vendee’s default was not stipulated 
— Vendor held not entitled to it — ■ Veendee 
liable only to advance agreed. 

'Phe dffciicbint purchased a eite from the 
pl.xiiUill at au auction undoi the following con- 
ditions : 

“Vuichaser shall immediately after the sale 
pay into the ipal OHico a deposic of 10 

per cent of the piitcliaso ironev and shall sign 
an agreomoi't and shall p,iy the residue of the 
purchase money t(j the vcndois within a period 
of nine months from tlje date .>f the sale and 
on payment of the said -mount the purchase 
shall he completed. If the pnichaser fail to 
comply with any of those conditions his deposit 
shall 1)0 forfeited and the vendors shall be at 
liboity to re-sell the lot either h'/ public am tion 
or by private contt act”, ddxe dedondint nude 
a deposit of "Re. t only at the time of the auc- 
tion sale and failed to comply w,th th^ rest of 
the condduous : 

TTeld : that the plaintiff was entitled to re- 
cover only 10 per cent of the purchase money 
which the purchaser was bound to deposit ind 
not the loss which might accrue to the plaintiff 
on re-salo of the site. [P SbO G 1] 

B. E.O'iyonor — for Appellant. 

Te] Bahadar Sapru — for Respondent. 

Judgment. — The suit out of which 
this appeal has arisen was brought by 
the Allahabad Improvement Trust repre- 
sented by the Municipal Board of Al- 
lahabad under the following circum- 
stances. For the improvement of the town 
of Allahabad a road oalled the Hewett 
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Eoad was opened out and land was ac- 
quired under the Land Acquisition Act. 
Portions of the land so acquired not 
used for the road were sold by auction 
under certian conditions set forth in a 
document, which was signed by the 
Chairman of the Municipal Board and 
the person bidding at the auction sale. 
The defendant purchased a plot of land 
for Ks. 3,900. He made a deposit of 
lie. 1 only and did not pay the i)alance 
of the price. The Municipal Board after 
issuing notice to th(3 dotondant le-sold 
the land. The amount roaii/ed at the 
re-sale w^as Rs. 875. The piesent suit 
was accordingly bionght to recover the 
difference, namely Rs. IROLH, from the 
defendg^nt. The Court ot first instance 
decreed the suit. Upon appeal the learned 
district Judge modified the decree of that 
.Court and passed a decree in the plain- 
"tiff’s favour for the amount of the de- 
posit which the defendant was bound 
to n.ake under toims of the contract. In 
our opinion the whole case turns upon 
the true construction of the provisions 
of the instrument called 

“the (’ou(litiou9 ot H lie, wiiieh was the con- 
tract 1)otweeu the TMirlK's to whn-h w'' have 
referred above. OJ 4 of tins docuiiieut ])rovides 
that each purchase! shill iUimediatel> after 
the sale pay into the I^luiiici|)al Ottice, Allah- 
abad, to the credit ot tlu' Allababid linptove- 
inent Trust, a deposit of 10 poi cent of his pur- 
chase! money and shall sign .in agiccment in 
the lorni siih-joincd, and shall pa\ the residue 
of the purchase inonev lo the vondois within a 
period of nine months fioin th^ dite ot the sxlo 
and on payment of the s ud amount the pur- 
chase shall bo completed.” 

Clause 8 provides that 

“if any purchaser fail to coniplv with any 
of these conditions, his deposit shall bo for- 
feited and the vendors shall be at liberty to 
re-sell the lot or lots sold to him either by public 
auction or by contract.” 

As W 0 have stated above, the deposit 
required by li 4, was not made nor was 
the residue of the purchase money paid 
within the terra fixed. There was thus 
a failure to comply Vv^ith the conditions 
laid down in the document, and the pro- 
visions of Cl. 8 could be enforced. As 
we understand that clause it gives the 
vendor the right to re-sell the lot, but 
the penalty which it provides is the for- 
feiture of the deposit which the pur- 
chaser was bound to make. The Muni- 
cipal Beard, upon the purchase being 
made by the defendant, was entitled to 
obtain from the defendant the deposit of 
jO per cent of the purchase money. This 
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amount they were entitled to recover 
under Cl. 8 as soon as a breach of the 
conditions of the document was com- 
mitted. They also acquired the right to 
re-sell the property, but under Cl. 8 the 
right of re-sale did not carry with it a 
right to recover damages sustained by 
reason of any deficiency arising in the 
amount of purchase money realized by 
re-sale. The parties must be bound by 
the contract which they entered into, 
and we have to consider whafc their in- 
tention was when Cl. 8 was inserted in 
the document. If it had been intended 
that upon failure to perform any of the 
conditions of sale, the vendee would be 
liable to pay damages arising upon re- 
sale, one would have expected that such 
a condibion would find place in the docu- 
ment. The absence of such a condition 
leads to the inference that the only 
j^enalty incurred by the vendee is the 
forfeiture of the 10 per cent of the pur- 
chase money which he was bound to 
deposit. In this view the English cases 
and other autboritiotj cited before us have 
no bearing on this case and need not be 
considered. In oar opinion the decision 
of the lo Nvor appellate Court is right and 
this appeal must fail Wa accordingly 
dismiss it with costs, including fees on 
the higher scale. 

v.r>./ii.ic. Ap'petil dismissed . 
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RkUIAUDS, G AND B\nkuji, J. 

Dasrtj — Objector — Ai'pellant 

V. 

Sagar Mal and anoilie/ — Judgment- 
debtor and Decree- holders — Respon- 
dents. 

First Appeal No. 113 of 1915, Decided 
on Itii August 1915, from order of Dist. 
Judge, Meerut 

(a) Provincial Insolvency Act (3 of 1907), 
S. 37 — Letting out by insolvent on reasonable 
rent is valid. 

If an insolvent lets at a icasonable rent his 
occupincy holding, the trinsaction is vilid amd 
cannot be avoided under S b7, Provincial In- 
solvency Act, 1907 fP 390 G 1] 

(b) Provincial Insolvency Act (3 of 1907), 
S. 18 — Duty of Court and receiver is to pre- 
serve insolvent’s property of whatever value. 

It IS the duty of iho receiver and the Court 
administering the estate of an insolvent to pre- 
serve, as far as possible the state of the insoP 
vent for the benefit of the creditors. It is not 
desirable to give up -any property that is of 
value. [P 390 G 2] 
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Mohan Lai Sandal and Girdhari Lai 
Agarzvala — for Appellant. 

Tej Bahadur Sapru'^tor Kespondents. 

Judgment. — This appeal arises out of 
an insolvency matter. One Sagar Mai 
was adjudicated an insolvent upon his 
own petition on 1st August 1914. His 
petition of insolvency was presented on 
3rd May previously. A receiver was 
duly appointed who attached certain 
crops growing on an occupancy holding 
which belonged to the insolvent. Desraj 
objected and said that the crops were 
his, Sagar Mai having executed a lease 
in his favour on IGth April 1914. He 
lodged security with the receiver and 
had the crops released. He then made 
an application to have his money return- 
ed to him. Kao Girraj Singh, one of the 
creditors who had obtained a decree 
against Sagar Mai, challenged the vali- 
dity of the lease, alleging that the lease 
was fictitious and that the value of the 
occupancy holding was far beyond the 
rent mentioned in the lease, which was 
the sum of Ks. 260 per annum. He fur- 
ther alleged that the insolvent was in 
actual possession and cultivated the land. 
The learned District Judge in a short 
judgment states as follows: 

“ (Jnder S 37, Act of 1907, this lease shall 
be deemed fraudulent and void and I now annul 
it. Desraj then has no locus standi. Ho has 
got the crops and his deposit of Rs. 330 is for- 
feited. I dism.ss this objection with costs. 

Later on the learned Judge says: 

“ The receiver will arrange to suriendor the 
insolvent’s occupancy rights and to vacate the 
holding. He should enter into negotiations 
with Rao Girraj Singh for this purpose. The 
Government demand must be scoured and my 
ofiicial expenses.” 

It seems to us that the order 
of the District Judge was altogether 
wrong. In the first place S. 37 had no 
application whatsoever. This section 
deals entirely with transfers, payments, 
et cetera, made in favour of one creJitor 
by an insolvent with a view of giving 
that particular creditor a preference 
over the other creditors (sea marginal 
note to the section). If the insolvent in 
the present case had in truth made a 
lease in favour of Desraj at a reasonable 
rent, the transaction would have been a 
perfectly valid one. The receiver would 
stop into the shoes of the insolvent and 
and become entitled to the rent reser- 
ved by the lease, which ho would hold 
for the benefit of the creditors. Of course 
on the other hand if the Court came to 


the oonolusion that the leise vv as a mere 
blind, that it never was intended that 
any person except the insolvent should 
cultivate the land, than the crop which 
was attached still belongei to the estate 
of the insolvent and the receiver was 
entitled to it. It seems to us also that 
the learned District Judge made a great 
mistake v/hen he directed the receiver to 
surrender the occupancy holding. Ac- 
cording to the objection taken by Kao 
Girraj Singh, the occupancy holding was 
a very valuable holding. He goes so far 
as to say that it would let for Rs. 450 a 
year. It is very ditlicult to see how the 
creditors of the insolvent would profit by 
the surrender of this very valuable hold- 
ing. It is the duty of the recei/mr and 
the Court when administering the estate] 
of an insolvent to preserve such estate, 
as far as possible, for the benefit of the 
creditors. The last thing desirable would 
bo to give up any property that was of 
value We allow the appeal, set aside! 
the order of the District Judge and re- 
mand the case to him with directions to 
readmit it under its original number in 
the file and to proceed to hear and deter- 
mine the same according to law, having 
regard to what we have siid above. Costs 
of both sides will be costs in the matter. 

v.b./r.k. Appeal allotoed, 
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Tjdball, J. 

Eiuaz Ah and others — Accused — Appel- 
lants. 

V. 

Empeior — Opposite Party. 

Criminal Appeal No. 399 of 1915, 
Decided on 25th June 1915, from order 
of Addl. Hess Judge, Muttra. 

Penal Code (45 of 1860), Ss. 366 and 373 
— Girl voluntarily leaving her guardian, met 
and lived with accused —She was handed 
over to other, and thus changed several 
hands, until shd was made over to be married 
— Held accused not guilty. 

A chamar jprl belwueu the age 13 and 14 vol- 
untarily left the house of hoi* husband and par- 
ents, met H on a public road aud staged with 
him for a month. Afterwards E made over the 
girl to certain other persons who bored her nose 
and made her appear a Jat girl. Subsequently 
the girl piBSed several hands until she was 
made over to a person to be married with his 
brother. 

JTeldt that E was neither guilty of the offence 
of taking or enticing the girl out of the keeping 
of her lawful guardian nor of the offence of 
selling the minor*with the intent that she might 
be employed or lised for the purpose of prostitu- 
tion, [P 392 0 1] 
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Laht Mohan Banerji — for tha Crown. 

Judgment. — The five appellants have 
"been oonvioted by the learned Session 
Judge on the following facts as found by 
the Court below. Mt. Jainni is a 
Chamar girl between the age of 13 or 14 
years. She was married and she lived 
with her husband and his parents. Eor 
.reasons best known to herself she ran 
away apparently more than once from 
her homo, and on the present occasion 
she got clean away, and was making lior 
way along the public road to Agra when 
she was mot by the appellant, Ewaz 
Ali, who was a road chaiikidar. He 
stopped her and at fiist decided to take 
her to tlie police station, Subsequentlv 
however after (luestioning her he agreed 
to take.' her into his liouse and she stayed 
with bun for about a month At the 
end of that month he made her over to 
tha three*appellants, Hira Lil, Bhankaria 
and Mt. Surja. Apparently tbose por< 
sons were well aware of the oircumstan- 
003 of the gill. They bored her nose and 
made her, as far as possible, appear to 
ha a Jat female They then passed hor 
off as Mt. Suria’s niece and made her 
over to Gimro dat on iiayment of Rs 80 
to be married to Sukhdoo. The deception 
v/as subsequently discovered, the gul 
was returned to these three persons and 
the money demanded back. Apparently 
it was returned. Tho girl was then 
made over to tho fifth appellant, Tota 
who is related to IMt. Hurja. Tota, kept 
tha girl and then finally sold her for a 
sum of Rs. 70, representing her to be 
his niece. She was sold to Killu and 
Samai Singh for the purpose of being 
married to the brother of Kallu, for 
whom a wife was being sought- While 
Kallu and Samai Singh were taking tho 
girl away to Kalin’s village, they were 
stopped by tho Chaukid Sobha Rim 
and the whole matter was brought to 
light. Upon those facts the Coiiit below 
convicted Evv.az Ali of an ofience under 
.S, 36fi, 1. F. C. and sentenced him to six 
ononths’ rigorous imprisonment and a 
fine of Fvs. 40, Hira Hal, Tota, Mt. Surja 
and Sh nkaria have been convicted of 
cheating and have bean sentenced, Hira 
Lai, Tota and Shankaria to one year's 
rigorous imprisonLuent each plus a fine, 
.and Mt. Surja to six months’ rigorous 
imprisonment. They have ali appealed,* 
ISfo exception has been taken to the trial 
vof ail these persons together, at one and 


at the same trial. In regard to Hira 
Lai, Tota, Mt. Surja and Shankaria, there 
can bo very little doubt as to their guilt 
nor do the sentences imposed upon thorn 
call for interference. The case of Ewaz 
Ali is ono of doubt. It is quite clear 
that when he mot Mt. Jamni, the girl 
had got clean away out of the hands of 
her husband and his parents. The (JUQS- 
tioii is whether he can be said to have 
taken or enticed the girl out of the keep- 
ing of her lawful guardian. In the case 
of Emperor v. Jetlui Nathoo (1), two 
Judges of the Bombay High Oourt poin- 
ted out the difference between the En- 
glish Law on the subject and the Indian 
Law and the diile-rence in meaning 
between the word "keeping” and tho 
word ‘^possession.” Ono will have very 
little difficulty in fully agreeing with 
the decision in that case in view of tho 
actual facts therein, Thera a girl under 
IG years of age went out in search of 
work. She was induced by a deceitful 
promise ot obtaining work to go to a 
certain house. Tliore can be no doubt 
that in that case the offence of kidnap- 
ping was committed tn the present case 
the girl had voluntarily left the keeping 
of her guardian with the intention to 
remain out of that keeping and the ac- 
cused Ewaz iVli, probably with full kno- 
wledge of the circumstances, gave lier a 
homo and finally transferred her to tlio 
keeping of Hira Lai, Shankaria and Mt. 
Surji on receipt of the sum of Rs. 40. 

It is very difficult under these circumst 
anoes to say that lie either took oi onti. 
cod away tha minor out of tha keeping ol 
the lawful guardian. The case is very 
much akin to that of lUnperor v. Bam- 
ohandcr (2). In that case also a girl 
under IG years of age left tho guardi.t.n- 
ship of her husband and father-in-law 
of lior own free will and not for the 
lirsu time, and then bubsequeiitly sitayed 
with the accused quite voluntarily and 
witnout any force having been exercised 
upon hor. Tho Judges before whom 
that case came for decision hold that tnd 
act did not amount to taking or enticing 
the girl out of the keeping of her lawful 
guardian. In the Judgment it was re- 
marked as follows: — ’ 

“On the admitted facts the leaving and tho 
remov.bl out of the keeping of the lawful gii- 


(1) [L901] G Bom, h. R. 785=^1 Or. L. -T. 981. 

(2) A, 1 R. 19U All. 376-23 1. O. 473=15 Cr. 

L. J. 205. 
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ordian wns tlio act of the gin herself long 
before she met the accused”, 

In view of the above remaiks in 
that case, seems to me that the con 
viction of Ewaz Ali under S. 363 can 
not possibly stand. The question 
arises whether ^Ewaz Ali could or 
could not be convicted of an offence 
under 372, that is selling a minor 
with intent that such minor shall be 
employed or used for the purpose of pro- 
stitution or for any unlawful and im- 
moral purpose, or knowing it to be likely 
that such minor will O 0 f 3 n>i)loyod or used 
for any such ])U!pos 0 . No doubt Ewais 
Ali was well aware of v/hat was a))Out 
to happen to the girl. She was to be 
made to resemble as far as possible a Jat 
female, and to bo used for tlio purpose 
of cheating oilier persons and obtaining 
money. That no doubt was unlawful, 
l)ut for the ))urros 0 S of the section the 
obiocb must also bo immoral. The point 
is covered by the decision of the Eull 
Bench of this Couit in Empress of hidui 
V S)i Lfil (e‘0 Tiiero agiin a low caste 
girl, as ill the premrit case, was falsely 
represented by certain persons as f) 0 ing 
a member of a liighor caste, and another 
moraber of such higher caste was induced 
thereby to take iier in marriage and to 
pay money for lier in tlio full bebef that 
such lopio&entation ^\as tuie (t was 
held by the bull bench that the accused 
could not he convicted on tho«e facts of 
obenees ur der bs. 372 and 372), I P C 
The decision coveis the facts of the 
piesent case and I am bound to hold that 
All committed no olfenco under 
B. 372 or 373, I P. C. It is clear that 
ho did not p.ttompt to cheat Jiira Pal, 
Bhankaria and ^)It Surja 

Pnuer tlieso ciicuin^iances, 1 must 
allow the appeal of Ewa^: Ali. J set 
a-i(io bis conviction and sentence and 
direct that be bo fmthuith leleased. 
The a PI cals of the othei appellants are 
all disinis.-ed. 

V n./K.K. /l/ip'oZ (hzmi'2scd. 

{6 Lls7.3-;-Oj’ ‘J All 
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Ch.\MIKH AM) PlOdn^j'T, Jd. 

J n( Applicant— Appellant. 

v. 

llaJn JJalaJi and Respondents. 

Fiist Appeal No. 72 of 191b, Decided 
on 23id June 1915, from order of Sub- 
Judge, Azamgarh. 


Limitation Act (9 of 1908), Art. 164 — Ex 
parte decree passed under old Act and execu- 
tion applied under new — Application to set 
aside ex parte decree governed by Art. 164 of 
the new Act. 

Where an ex parte decree was passed when the 
LimitaLion Act of 1877 was in force but an ap- 
plication to execute it was made after Act 9 of 
1908 came into force: 

Held : that an application to set aside the- 
decree bv the judgment-debtor would be governed 
by Act 9 of 1908. [P“b93 G 1] 

Peary Lai Banerji — for Appellant. 

S M. Sulaimdn — ioY Respondents. 

Judgment. — This is an appeal against 
an order of the Subordinate Judge of 
Azamgarh, rejecting an application for 
sotting aside a df 3 cre 0 passed ex parte 
against the appellant in 1901. Her case 
was and is that she did not come to know 
of the decree in question until apirocla- 
mation of sale was brought to the village 
in December 1912, that is, less than 30 
da>s before she [Tesentel ht3r application. 
The evidence shows that tlie pdaintitfs in 
the suit made repeated ol forts to serve 
her tiersomillv v, ith notice of tlie suit and 
of sub eqijont proceeding*^. Biibstitutod 
sorvie(3 was elTec^ed and doclaierl to bo 
sufficient hv the Court. She lias herself 
sworn tliat slie did noi. come to linow of 
the decree against her unLil a few days 
before she made her application Evi- 
dence has been produced on behalf of the 
respondents, which h' > been accepted by 
the Court below, tea ■ ho wis aware of 
the suit at the time win n it was pending 
and was anxious to enter into a compro 
inise. It is almost inconceivable that 
she should have remained ignorant of 
this suit, as she says, foi eight or nine 
years. She says that she has bean quar- 
T(3lling with her son -in law for the last 
20 yeirs. She must hive other relatives 
who must have come to know of the suit, 
and we think there can lie little doubt 
tliat she knevv oi the suit while it was 
pending. We accept the evidence which 
has been piroduced by the r(3s))ondents to 
prove that she was aware of the suit. It 
is contended that the application should 
be governed in the matter of limitation, 
not by z^rt. 161, Lim. Ac(, which was in 
force at the time when the appellant 
made her application but by Art 164, 
Lim. Act, 1877, which provided that an 
application to set aside a judgment ox 
parte might be made within 30 days 
from ‘the date of executing any process 
for enforcing the judgment. It is con- 
ceded that no such process was executed: 
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before the passing of the new Limita- 
tion Act. It has repeatedly held that 
in a case of this kind the law of Limita- 
jtion to be applied is the law existing at 
'the time when the application is made. 
It is sufficient to refer to the decision of 
the Bombay High Court in Hope Mills 
Ltd. V. Vitlialdas Pranynnmdas (L). 
There can be no doubt that the applica- 
tion is governed by the present Limita- 
jtjon Act and is barred thereby and was 
'rightly dismissed both on the merits and 
also on the ground of limitation. This 
appeal fail'i and is dissniissed with costs. 

V U / R K. Av])piil dismissed. 

( 1 ) ivjio] 7 1. c, ysi. 
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PlGGOTT, T 

Nirhhffi Siiilia imd others — Defendants 
— Appellants. 

• V. 

Tiohi Horn — PlaintitT "Respondent. 

Second Appo il No. lodS of 1911:, De- 
cided on Idtii November 1915, from de- 
cit'ion of Dist. Judge, iViieilly, 1)/- 2nd 
July 1911. 

Limitatioii Act (9 of 1908 ), Arts. 116 and 
109— Suit by lisuf rsictikary mortgagee for 
possession and mosne profits against mort 
gagor hel.d to be for coinpensalion for breach 
of contract — Art. 116 held applicable. 

Whero .1 iruif nicliiiiry iina'l*, ’,^oo snocl for pos- 
session of thn inoLt.;igud ['ripcriv withm sis: 
yoLirs of thedite frooi winch hf3Wis to hive 
loceivel possession a»ul .ilsoclntnel incsuo pio- 
fits for tho period on tho .xilegitnon thit 

the morlf^tgor had uovi’r ^1,17011 imn possession in 
accordance with tho terms of the deed, the 
mort{^ci”d deed l)0]n[f i, rGjpstnicd one 

Hehl tbit the claim for profits was in sub- 
stance ono lor conip“ii-ation for broach ot a con- 
tact in writing lemstcied aud was j.,o\ eriiod by 
Art. 110 ,i*''d not by Ait 109, Tiim. Act (IH8H) 
d W.N and 00 d//. 400, ih'/ [P 003 G 2J 

S. 1) SiJilia — for Appellants. 

Sital Prasad Ghosc - for liespondorit. 

Judgment.— This was a suit by a 
usufructuary mortgagee to recoyer pos- 
session on tho allegation that tho defen- 
dants mortgagors had never given him 
possession over the mortgaged property 
in accorduince with the terms of the con- 
tract. The Sint was brought wilhm six 
years of the date from which the mort- 
gagee was to have received possession. 
Profits were claimed for the entire period 
of six years. The only question discussed 
in tho Courts below was as to tho amount 
of the said profits. A point of limitation 
is raised in second appeal to this Court, 
it being contended that the suit was 


governed, so far as the claim for profitsr 
was concerned, by Art. 109, Sob. 1, Lim. 
Act (Act 9 of 1908). The mortgage deed| 
is registered and in, my opinion, the 
claim for profits was in substance one for 
compensation for breach of a contract in 
writing registered and subject to the pe- 
riod of limitation prescribed by Art. 116 , 

1 can find no authority to the contrary, 
and the view which I hive taken seems 
to have been assumed in the cases of 
Jkilijohind Das v Barhat Ah (l) and Col- 
Icoior oj Mirzapur v. Daanan SiU(jk (2). 
Tho only other plea taken in the memo- 
randum of appeal, assails tho finding of 
the lower appellate Court as to tho 
amount of tlie annual profits which tho 
plaintiff was entitled to recover. 1 think 
tho appellants are up against a finding 
of fact on this point with which I cannot 
interfere. The appeal, thoi afore fails and 
I dismiss it with costs, including fees on 
tho higher scale 

V. 1 W R K A]j i)( a_! disjnis sod 

(1) [ISM^] a'. \V N 15." 

(2) finosl 30 All. 40J-^(19'JSj \. W N. 100 =^<j 
A. L. 4. 4bh 
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Tl:di5 \gl, J. 

Shoo Nandan A///? —Defendant --Ap- 
pellant 

V. 

liaau Lagan Snujh and another — Plain- 
tiffs— Respondents. 

Second \pp 0 al No 1310 of 1914, De- 
cided on 13th July 1915, from decree 
of Dist. Judge, Azamgarh. 

Evidence Act (1 of 1872), S. 90 —Mortgage 
bond 30 years old executed by scribe on be- 
half of executant — No presunnption of autho- 
rity to sign cMsts. 

A mortgage deed more th.in 30 }oars old was 
signed not by the oxccutcint but by the scribe 
on bebalt of the oxecuttiul 

Held: tint undoi: S 90, Kvideneo Act, there 
was no piesumption that the scribe had any 
autlioritv from tho moilgagm to sign his name 
on tho document. [G 394 G 2] 

Shamnath Musliran —ior Aiipollant. 

Na.rmadeshuHir Prasad, Upadinia and 
Surendra Nath Ni?7i — for Respondents. 

Judgment. — This is a defendant’s ap- 
peal and arises out of the following cir- 
cumstances: The property in dispute 
is an occupancy holding. The appellant 
Sheonandan and ono other brought a 
suit against tho plaintiff in the revenue 
Court for arrears of rent, Sheonandan’s 
case was that the holding had been mort- 
gaged to certain mortgagees who had 
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snblefc the land to Ram Fjagan Singh, 
that tli 0 mortgage had been redeemed, 
that Ram Lagan Singh remained on a8 
a subtenant and that he was liable for 
arrears of rent. Ram Lagan’s case was 
that he was not a subtenant but that 
* he held the land as a mortgagee in pos- 
ses.tion on an old mortgage of 1920 Sam- 
bit. The revenue Court wont into the 
milter, held that Ram Lagan had failed 
to establish any mortgag(3 and gave Sheo- 
nandan a decree fgr arrears of rent. 
Then Sheonandan and his companion 
brought another suit in the revenue 
Coart to eject Ram Lagan Singh (and 
one other) as being a subtenant. The 
latter again put lorward his plea that he 
held as a mortgagee under this old mort- 
gage The revenue Court referred Ram 
Lagin to the civil Court to obtain a de- 
claration as to whether or not he held 
this lind as a mortgagee Thereupon 
Ram fjsgan Singh and another plaintitT 
brought the present suit against Sheo- 
nanJan Ahir, and claimed a declaration 
that the plaint ids hold the land as a 
mor{ g igeo. 

The Court of first instance dis- 
missed the suit. Tlia lower appellate 
Court decreed the suit. The defendant 
Sheonandan comes hero on second ap- 
peal. Two points were pressed. The 6rst 
is that the very point in dispute between 
the parties is res judioala by reason of 
tlie decision by the revenue Court in 
the rent suit. The second point is that 
the plaintiffs have failed to prove the 
moitgage which they pub forward. I do 
nob pioposo to touch the (luootion of res 
judicata because in my opinion it is quite 
clear that the plaintiffs in the present 
Sint have failed to establish any mort- 
gage v/ha I soever in their favour. The 
mortgage deed set up by them is dated 
1920 Sarah at corresponding to Febriu 
ary 1864. The document is unregistered. 
It is in the handwriting completely from 
beginning to end of one person. It pur- 
ports to i )0 in the handwriting of Gaja- 
dhar Das. The names of the executant 
and the names of the witnesses purport 
to have been written upon the document 
by the hand of Gajadhar Das. No por- 
tion of the document purports to have 
been written by the mortgagors. The 
alleged executants and the alleged attes- 
diing witnesses and the scribe are all 
said to have died. The plaintiffs pro- 
uoed the son of the scribe to testify to 
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the fact that the whole of the document 
is in the handwriting of hisTather. There 
is not a scrap of evidence to prove that 
Gajadhar Das had any authority from 
the alleged mortgagors or the alleged 
attesting witnesses to sign their names 
upon the document;. The lower appel- 
late Court in the course of its judgment 
remarks as follows: 

“The scribe h.is signed for all the exe- 
cutants. It thoreforo appoirs that ha was 
aiithori/ed b\ thoiu ho do so and the plaintiffs 
have proved the handwriting ot the man who 
signed for the executants.” 

It js a more assumption on the part 
of tlie lower appellate Court that the 
scribo appears to have been authorized 
by the alleged mortgagors to sign their 
names. The losver appellate C<^nrt also 
purported to apply 8. 90, Evidence Act, 
and to presume the document to bo gen- 
uine, Under S. 90 a Court may presume 
that the signatuie and every other part 
of a documont which purports to be in 
the handwriting of any particular per- 
son is in that person’s handwriting, and 
in the case of a document executed or 
attested, that it was duly executed and 
attested by the jierpons by whom it pur-| 
ports to be executed and attested. The! 
present document does not purjiort to bej 
executed by the mortgagors at all It| 
purports to have bean executed by Gaja.j 
dhar Das for the mortgagors. S. 90i 
does nob allovv a Court to presume that 
Gajadhar Das had any authority from 
the mortgagors bo sign their names upon 
this document. The respondents’ case 
is somewhat peculiar If this mort- 
gage-deed be a true one, then they and 
and their predecessor in- title must have 
held possession for at least 52 years, 
and Clio would have thought that it 
would be easy to prove their possession 
by means of the Government record. 
But apparently they have been unable 
to prove possession for anything more 
than 11 or 15 years and that only by 
the admission of the opposite party. 
The lower appellate Court in its judg- 
ment says: 

‘Tt has been produced from proper custody, 
and as I shall show later on, the phiintiffs- 
mortgagees have been m possession in accord- 
ance with this deed.” 

Later on what the lower appellate 
Court says about the plaintiffs’ posses- 
sion is as follows: 

“The possession of the plaintiffs for at least 
14 or 15 years has been admitted by the defen- 
dants. The oral evidence, coupled with the 
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mortgage deed, shows that the plaintiffs have 
been in possession as mortgigees.” 

It is impcssiblo to hold that the plain- 
tiifs-respondents held possession as mort- 
gagees, unless and until it could be estab- 
lished that a mortgage was ever cre- 
ated. The document under which the 
plaintiffs claim as mortgagees no doubt 
exists and purports to have been written 
and the names of the executants to have 
been signed thereon by one Gajadhar. 
No authority from the mortgagers in 
favour of Gaiadhar has been proved. 
Therefore it is impossible to say that 
this mortgage deed was executed by or 
with the consent of the alleged mort- 
gagers. The mortgage not having been 
establis]ied it is impossible to give to 
the plaintiffs a decree declaring that 
they bold the land as mortgagees In 
my opinion the decision of the Court of 
first instance was quite correct. I allow 
this appeal, set aside the decree of the 
lower appellate Court and restore that 
of the Court of first instance. The ap- 
pellant will have his costs in all Courts- 

V.B./b.K. Apj)(‘nl allowech 
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Oh vmier, J. 

Ba] BdJiadiu — Defondjint — Appellant. 

v. 

Shy am Lai — Pla i n t i tf — Respond e nt . 

Second Appeal No. 1411 of 1911, De- 
cided on 30fch July 1915, from decision 
of Dist. Judge, Parrukhabad, D/- 10th 
August 1914, 

Civil P. C. (5 of 1908), O. 9, R 9— Suit for 
profits dismissed in default — -Subsequent suit 
for next three years including items for first 
three years recovered in yeais in suit — Claim 
not barred as cause of action is different — 
Agra Tenancy Act {2 of 1901;, S. 164. 

A coaharer bi’oiiglit a suit for jirofiis of the 
years 1313, 1314, 1316 faslis against the linibar- 
dar. The suit was dismissed for default of ap- 
pearance. Subsequently another suit was brought 
by the same eoshariir for the profits of the year 
131G, 1317, 1318 faslis. In this suit the plain- 
tiff included also suras recovered during the 
years in suit m respect of the years 1313, 1314, 
1315, 

Held: that the suit was not barred by O. 9, 
R. 9, Civil P. 0., inasmuch as the causes of ac- 
ifcions of the two suits were different. [P 395 0 2] 

Vishnu Nath--ioT Appellant. 

Lakshmi Narayan — for Respondent. 
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Judgment. — The plaintiff in this case 
is a cosharor in a patti of which the 
defendant is lambardar. The plaintiff 
brought a suit against the defendant for 
the profits of the years 1313, 1314 and 
1315 faslis That suit was dismissed for 
default of appeal anoe on the part of the 
plaintiff under 0. 9, R. 8, Civil P. C 
Some years later the plaintiff brought 
the present suit against the same person 
for profits of his share for the years 1316, 
1317 and 1318 faslis and he has ob- 
tained a decree Included in those pro- 
fits are sums recovered during the years 
in suit in respect of the years 1313, 1314 
and 1315 faslis It is contended that the 
present suit is barred by 0. 9, R. 9, 
Civil P. C., so far as the plamtiti' seeks 
to recover any portion of the rents re- 
covered on account of the years 1313, 
1314 and 1315 faslis. In the Court below 
and here the defendant relied strongly 
on the fact that in the previous case the 
plaintiff claimed profits on tlis basis of 
the gross rental on tlie ground appar- 
ently that a large amount of profits had 
remained uuccllocted owing to the negli- 
gence or misconduct of the defendant. 
This fact does not not a})pear to me to 
affect the question winch 1 have to 
decide. O. 9, R. 9, Civil P. C., provides 
that where a suit is dismissed under 
0. 9, R. 8, the plaintiff shall be precluded 
from bringing a fresh suit in respect of 
the same cause of action. The cause of 
action for tlio previous suit was made 
up of the pLiintili's title to the share 
and the profits thereof and the failure of 
the defendant to give him those profits 
at the end of each of the years 1313, 
1314 and 1315 faslis. The plaintiff’s, 
cause of action for the present suit isj 
made up of Ins title to tlie share and tbej 
profits thereof and failure of the dofen-j 
dant to give the plaintiffs those profitSj 
at the end of each of ttio years 1316,! 
1317 and 1318 faslis. The causes ot ao-j 
tion for the two suits appear to me to bel 
totally different. The contention of the 
defendant in the present case seems to 
confuse two questions namely the ques- 
tion whether the two suits are based 
upon the same cause of action and the 
question whether the plaintiff is en- 
titled in the present suit to sue for and 
recover any moneys which, if his suit 
had not been dismissed for default, he 
might have recovered in the previous 
suit if the Court had applied to the case 
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the provisions of S. 164, sub-S. 2, Ten- 
ancy Acfe. If as I hold, no portion of 
the present suit is barred by 0. 9, E. 9, 
Civil P. C., the plaintitt is entitled to the 
decree which he has obtained from the 
lower appellate Court. I therefore dis- 
miss this appeal with costs. 

v.b./h.k. Am)eiil dismissed. 
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Ptcgott, J. 

Narain Das and otlieis — Defendants — 
Appellants. 

V. 

Jlarakli Narain Lai and others — ‘Plain- 
tills — Eespondents. 

Second Appeal No. 1537 of 1911, De- 
cided ell 1 1th Novombor 1915, from deci- 
of Dist. Judge, Ghazipiir, D/- 30th June 
1914. 

Provincial Small Cause Courts Act (9 of 
1887), Sch 2, Art. 31 — Suit for money 
against defendant for appropriating entire 
fish from joint tank is of small cause na- 
ture — No second appeal lies. 

Where the plain tiH 1 rough t a suit to recover 
Li certain snin of mouo\ on the dllcgatiou that 
}i p.rilicnlar tank was the ] 0 ]nt property of the 
parties and that the defendant hetd caught fish 
from the '=^aid tank and appiopriatcd the entire 
fish by selling them for his own benefit: 

that the suit wa s one of the natnie 
cognizihlelA the Small Cause Court and that 
theiefore no second appeal lay. [P 396 C 2] 

Golciil Prosad — for Appellants. 

Hanhans Sahai — for Eespondents. 

Judgment.- A preliminary objection 
has been taken to this appeal, on the 
ground that the suit is one of the nature 
cognizable bv a Court of Small Causes 
and could not properly be brought before 
this Court in second afiiieal. On behalf 
of the defendant^r. appellants reference is 
made to Art. 3, Sch. 2 to the Provincial 
Small Cause Courts Act (Act 9 of 1887). 
The (fuestion is whether the suit, as 
framed, was one for profits of immo- 
vable property belonging to the plaintiffs 
alleged to have been wrongfully received 
by the defendants. The case seems to 
me very much on the boundary line. It 
is almost covered by tlie ruling in Bame- 
shar Singh v. Durrja Das (l), but there 
remains a doubt to rny mind whether the 
money claimed in the present casewasaL 


(1) [1901] 23 All. 437=(1901) A. W. N. 128. 


leged in the plaint to have.boen “wrong" 
fully received” by the defendants. The 
plaintiffs’ case was that the defendants 
caught and sold certain fish under such 
circumstancee that the plaintiffs were 
entitled to a rateable share in the sale 
proceeds, which share the defendants 
withheld and wrongfully appropriated to 
themselves. I am not clear on the word- 
ing of the plaint that there was any al- 
legation that the catching of the fish or 
selling of the same constituted any in- 
fringement of the plaintiffs’ light. I 
incline therefore to the opinion that the 
objection is well founded and that, as a 
matter of law, no second appeal lay m 
this case. I have thought it expedient 
however to hear the appeal on the merits. 
The point raised by the appeal can only 
be determined by a careful examination 
of the pleadings in the Courts below. 

The plaintiffs alleged that they were 
part-owners of a certain tank which had 
bean divided on partition between them- 
selves and other cosharors, including 
some of the defendants. The dispute 
was with regard to fish ary rights. In 
the third paragrriph of the jilaint, it is 
alleged that the lish were ordinxrily to 
be found in abundance in a portion of the 
tank situated in the share of the plairi- 
tilfs’ alone. Indeed it was alleged that 
‘'at the time of fishing” — by which I 
understand, immediately any attempt 
was made to net the tank - all fish therein 
always collected together in a deep pool 
mentioned in the first portion of the said 
paragraph, which the plaintiffs alleged 
to be situated in the jjoiticn of the tank 
belonging to themselves alone. Never- 
theless the plaint goes on to state that 
whatever fish were captured out of this 
pool (presumably also any fish which 
might by some accident be captured in 
any other j.ortion of the tank), were al- 
ways dispo-md of for the benefit of all 
cosharers. It is expressly pleaded that 
those defendants who were co-sharers in 
the proprietary rights over the tank had 
received their shares in the price of bho 
fish caught in the plaintiffs’ portion of 
the tank. The cause of action put for- 
ward was that, during the year in suit, 
the defendants having colluded together 
fished the tank and appropriated what- 
ever fish they caught selling the same 
for their own benefit and withholding 
the plaintiffs’ share. There is certainly 
no allegation in the plaint that fish were 
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iiaken by the defendants from one part 
of the tank rather than from another. 
The case set up for the defendants seems 
to me clear enough. They agree with 
the plaintitfs that there was a deep pool 
in the tank in suit in which fish ordi- 
narily collected and in which alone they 
could be captured in any quantity. This 
deep pool, they alleged, is situated in the 
portion of the tank allotted to them. 
They claim that this allotment entitles 
them to net this pool and appropriate 
any fish which they might find therein 
for their own benefit. Both expressly 
and by implication, they deny the plea 
of the plaintiffs that fish taken from the 
tank were dealt with for the benefit of 
all the posharers in whatsoever part of 
the tank they might ha captured. I do 
not say that the Court of first instance 
altogether* misapprehended the point in 
issue; but it is clear that the attention 
of the learned Munsif was concentrated 
to a large extent on a question of fact 
which WAS only incidentally raised by 
the pleadings, namely, the question whe- 
ther the deep pool, the existence of 
which both parties adrnitted, was situ- 
ated in the portio/i of the tank allotted 
on partition to the plaintiffs or in the 
portion allotted to the defendants. In 
substance however the learned Munsif 
upheld the case set up by the defendants. 

He held it proved that thev had only 
caught fish in the portion of the tank al- 
lotted to them on partition and that they 
were entitled to appropriate to them- 
selves any fish so caught. The plaintiffs 
wont on apxieal to the Court of the Dis- 
trict Judge. In tlieir memorandum of 
appeal to that Court, they again raised 
the issue of fact which had been decided 
against them, by contending that the 
evidence on the record proved that the 
defendants had caught fish in the portion 
of the tank allotted to the plaintiffs* 
share. 

Nevertheless the fifth paragraph of 
their memorandum of appeal seems to me 
to raise clearly enough the plea upon which 
the plaint was originally based. The lear- 
ned District Judge proceeded to state the 
question for determination in very gene- 
ral terms and I must confess to having 
found it somewhat difficult to follow por- 
tions of the argument on which he has 
based his decision. He points out that 
the case set up for the defendants might 
involve serious practical difficulties in the 


event of each cosharer attempting simul- 
taneously with others to capture fish in 
the particular portion of the tank allot- 
ted to him on partition. He repudiates 
the contention that the paitiauiar deep 
pool in which fish ordinarily collected 
can be regarded as the jiroporty of a 
particular oosharer, so as to give that 
co-sharer exclusive right to any fish 
which he might capture therein. lu sub- 
stance he seems to me to have alfirraod 
the case set up by the plaintiffs, that 
any fish captured from the tank wore 
dealt with as the iiroperty of all the oo- 
sharevs in whatever portion of the tank 
any particular fish might be captured. 
If this is a correct view of the judgtnonfc 
of the lower apiiellate Court, there is 
obviously no force in this apxieil, which 
is based on the plea that there should 
have bean a specific finding as to the por- 
tion of the tank in which, or from which, 
the defendants hid ciyiturad the iph 
which formed the subject-matter of tho 
suit. For those reisons I dismiss this 
appeal with costs 

v.B./n.K. (hsmii^riL 
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HICHAUDS, C J., and llAF[Q[^J^:. J. 

Ramrnttin Lal and others —Defendants 
— Appellants, 

v. 

Blnin Bo(jam and another —BWintiAH 
— Res|)ondents. 

Second Appeal No. 1009 of 1914, De. 
cicled on 7th July 1915, fro n decree of 
AddL Judge, Farrukhabad. 

Decree— Setting aside — Fraud — Order ex 
parte under O. 34, R. 6, Civil P. C , cannot 
be set aside without proof of fraud — Ommis- 
sion even intentional to slate prior attempt 
to get personal decree is not sufficient 
fraud— Civil P C. (1908), O. 34, R. 6, 

A person who after due notice allows an order 
for peisonal decree under *8. 90, T. P. Act, to be 
made against him without ojiposition is in tire 
same position as a pet son who had snob outer 
made against him atter contest, lie cannot 
maintain a suit to set aside such decree witliout 
X^roving positive fraud [P 308 G 2] 

A neglect to inform the Court of tho fact th it 
there had been a previous attempt at another 
stage of the litigation to get a personal decree, 
eveen assuming that the •neglect was wilful 
cannot amount to “ fraud ” which would 
entitle the plaintiffs to set aside the decree 
which was obtained b\ 'the defendants under 
S. 90, T. P. Act. “ [P 400 0 1] 

Sureiidra Nath Sen — for Appellants. 

S. M, Sulaiman — for Bespondents. 
Richards, C. J, — This appeal arises out 
of a suit in which the plaintiff sought to 
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set aside a decree, which the defendants 
had obtained under S. 00, T. P. Act, on 
the allegation that the same was ob- 
tained by fraud. The material facts are 
practically undisputed. The defendants or 
their representatives brought a’ suit upon 
foot of a mortgage dated 5th October 
1893 and obtained a decree. They had 
asked in that suit not only for a decree 
for sale of the mortgaged property but 
also for a personal decree This latter 
part of their claim was druillowed. 
Some years after svards the decree-holders 
applied to the Court for a deciee under 
S. 90, T. P Act. Notice of the applica- 
tion was duly served on all the ludgmont* 
debtors. 

They did not appear and the Court 
granted the decree, but limited it to the 
assets of tdie deceased inoiigagor. This 
is the decree which it is sought, in the pie- 
gonr, suit to set aside. Later on m execu- 
tion of this decree a house of tlia judg- 
ment dehtois was attached. Tlie male 
judgment-debtors oipected that the house 
could net be sold on tho ground that thev 
wmre agriculturists. This objection was 
overruled Thete Nvaa an ap[mal by 
the judgment debtors which was dis- 
missed. Potti the Courts below have 
granted the plaintitl’s a decree, setting 
aside tho decree obtained by the defen- 
jdant under B. 90, T. P. Act. The judg- 
meub of tho Court of first instance is a 
llittlo misleading unless one reads it as a 
'whole, vvhen carefully considered it is 
lolear that the defendants practised 
no fraud on the plaintilTb to the prC'^enb 
isuit. in respect of the service of notice of 
I the application for the decree under 
S. 90. 

Tho plaintiffs aie pardanashin ladies, 
and it is quite impossible for any litigant 
to serve process of the Court in any way 
which would violate the pardlia of such 
ladies. When the Court of first instance 
says that these ladies knew nothing about 
the decree under S. 90 it does not mean 
that the defendants in the present suit 
were in any way responsible for their 
want of knowledge. The ladies were 
duly served with the notice, so also were 
the male members of the family. No 
oljjection was taken to the granting of 
tli0 decree under B 90 and no applica- 
tion was ever made to sot it aside. The 
male members who were equally in- 
terested with the ladies in opposing the 
decree, evidently thought that there 


would bo no chance of success. We find 
however when the house was attached 
in execution of that decree, they opposed 
the sale on the ground that they were 
agriculturists. 

We now come to the only fraud which 
is suggested in tho present case. The 
fraud is that tho defendants (who then 
occupied tho position of decree- holders)! 
did not inform the Court that when the 
preliminary decree was being granted 
on foot of the mortgage, they had asked 
for a personal decree and that this had 
been refused upon the ground that 
having regard to the date of the mort- 
gage and the position of tlie judgment- 
debtors, a personal decree ought not to 
be granted. Two questions ansa. Pirst 
whether ibis open to a j^aity to chal- 
lenge an order which has been made bet- 
ween the decree-holder on the one side 
and the judgiuont-debtor on the other,' 
even where no fraud is alleged or proved. 
It seems to ino impossible bo contend 
that, where (in the absence of fraud) a 
matter has beau decide 1 in execution 
proceedings relating to tho satisfaction 
of the decree it is open to the parties to 
re^opan matters which have been so 
decided by an independent suit. This 
lias been settled bv numerous decisions 
of the various Courts in India and 
also by their Lordships of the Privy 
Council 

Some attempt has been made to dis- 
tinguish between vvhat is called an “ ox 
parte ” decree or order and a deoiee or 
order after contest 1 do not think there 
is any just ground for ancli a distinction. 
Assuming a party to have been duly 
served with notice, if be neglects to 
come forward and avail himself of tho 
opportunity of pvoveniing a wrong order 
being made against liini J cannot con- 
ceive upon what possible ground he 
should be placed in a bettor position than 
the party who comes forward and in- 
forms the Court (in the manner provided 
by law) of his rights and pi events (so 
far as he can) a wrong order being made. 
In my judgment the party who after due 
notice allow^s the decree or order to be 
made without opposition is in the same 
position as a person who had a decree or 
order made against him after contest. 

The next question is as to the nature- 
of the fraud which must be alleged and 
proved in order to entitle the plaintiffs^ 
to have the decree set aside. On this. 
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part} of the case Dr. Sulaiaiaa admitted, 
as I think ha was bound to admit, that 
he could not claim to have a decree 
under S. 90 to sat aside on any ground of 
fraud which would not have been suffi- 
cient to have a dscree in a suit sot aside. 

A largo number of cases have bean 
cited on each side. On the part of the 
appellant the following cases were relied 
upon*. Mahomed Golah v. Mahomed Siilh- 
man (l), Nihnadkuh Baa v. Naha Das 
(2), Moruful Jim V. Siuendra Nath 
Boy (3), Marochin v Paisaram (4), 
Janki Kuar V. Laclim? Natani (b), and 
Nanda llumar lloirladar v. Bam Jihan 
Iloivladar (6). 

In tbe^case of Mahomed Colah v. Ma^ 
ho 7 ned S'uUiinan (1), Petheram, C. J., 
quotes at p. 618 from bho case oi Flower 
V. Lloyd 01 

“Assnimiig all the allogtul f.ilschooq and 
fraud to have been substanfrUed, is such a 
suit as the pioseut sust.unahlc' hil qinsstion 
would rc'iuiro very nr no cousuloi.il ’ou inde(*l 
before it is aiiswortd in the itth mative Wlioro 
IS litigation to end if a )iulg lU'u*. obtmiod in 
an action fought out advorsoh oetwpoii two 
litigants sui ]iiriR, and at ann s hiuyth, could 
bo set aside by a trosh action on tb»^ ground that 
perjiirv had been comiuitied m tho (hst action, 
or that false answers hid hueii given to inter- 
rogator jcs, or a misleidiijg prodnetion of dccu- 
inoats, or ol a nnchinc, oi of a piooess had been 
given? There are hundreds of .utions tiiod 
every year in which tho ovulonce is irreconoih 
ably coiifiicting, and must lif on one side tor 
other wilfullv' and corrii[)l Iv porquied In this 
case, if.the plaintifts had sustained on tins .ip- 
poal the judgment in then favour, tlio present 
defendants 111 their turu, might hnug a fresh 
notion to sot that ludgmcnt as ah' on tho 
ground of 'porjury of tho principle wituesi and 
subornation of perjuiv ; and so the paitios 
might goon alternatelv ad lurinituin.” 

In the cases of Nanda Knmai TTnwIa- 
dar V. Bam Jthan Jloirladai ((>) Jen- 
kins, C. J , quotes with approval 8ir 
John Bolt, L. J., in tho case of Vatcli v. 
Ward (8): 

‘‘The fraud must be actual, positive fiaiid, a 
meditated and intoniioiial contrivance, to keep 
the parties and the Court in iguoraiice of the 
real facts of the case and obtaining that dcorea 
by that contrivance.” 

(1) [1894] 21 Gal 012 

(21 [1908] 12 0. W. N. 28 Note. 

(8) [1912] 15 L 0. 893. 

(4) [1911] 10 I. C. 905. 

(5) [1915J 30 1. 0. 789 

(G) A. I. R. 1914 Gal. 232-23 i. G. 337rr:41 
Cal. 990. 

(7) [1879] 10 Oh. D. 327-19 L. T. G13==27 
W. R. 496. 

f8)3 0h. A. 203 ^^18 L. T. 134 -IG W. R. 
441. 


In an earlier part of the judgment the^ 
learned Chief Justice says: 

“But it is a jurisdiction to be exercised with 
care and reserve, for it would ho highly detri- 
mental to encourage the idea in litigants that 
the final judgment m a suit is to bo merely a 
prelude to further litigation. The fraud used 
in obtaining tho decree being tho priucipil 
point in issue, it is nocosaarv to ostiblish it bv 
proof before the propriety of tho 'prior decree 
oan be investigated.” 

On tho other side also a number of 
cases have boon cited including a deci- 
sion of their Lordships of the Privy 
Council in the case of Bajmohiui CrOHsaiii 
V. GourrnohiifL Gossain (9). Ttiat was a 
case in which a party having expressly 
agreed not to appeal, in contravention of 
his agreement presente 1 an appeal and 
obtained a decree, which he afterwards 
sought to set up agiinsu the other side. 
It is quite clear that this case was decided 
entirely upon its own facts and circum- 
stances. The general law as to what 
constitutes snllicienb allegation and proo*’ 
of fraud to jnstiCv the setting aside oi 
a decree in a jircvions suit was not dis- 
cussed. 

Bpooial reliance was placed on a iiil- 
ing of tho Calcutta Hiyh Couxt lu tho 
case of Lakshmi Charan Shaha v. Nut 
All (10). This decision was cited vvitli 
approval by another B\nch of tho 
Caloutta High Court in the case or Kedar 
Nath Das v. Ilemanta Kmnari (ll) In 
this case a decree had been obtained 
against the plaintiii ex parte The plain- 
till succeeded in having the ox parte 
decree sat aside but another ox pirte 
decree was passed against him The 
plaintiff then bi ought a sui< to sot aside 
that decree on tho ground that the same had 
been obtained by means of false evidence. 
It would appear that the Court held that 
on the more allegation that tho decree 
was obtained by false ovid.ence the plain, 
tiff was entitled to reopon the litigation. 
If we assume that no just distinction can 
be drawn between a person against whom 
a dociee has been obtained without con- 
test after due notice and a person who 
has appeared after notice and has been 
defeated after making the best fight he 
can. It seemstome that thodojisiori of the 
learned Judges in the case cited omits to 
consider the groat danger pointed out by 
Thesiger, L. J , in the case of Flower v. 

“(9T[IB59"Gir8^ M. r 'a.^91-4“YV. 

Buth. 378-^1 Sar. 723^19 B. R. 464 (P.C.).^ 

(to) [1912]38 Oal. 93G ~11 I. G 626. 

(11) A. I. R. 1SG5 Cal 69=22 1. C. 709. 
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Lloyd (7), As the result of the decree 
of the learned Judges if the plaintiff had 
succeeded in setting aside the decree on 
the ground that the evidence advanced 
by the plaintiff in that suit was false, 
what was there to prevent the defeated 
defendant instituting another suit to set 
aside that decree on exactly similar 
grounds? This decision does not appear 
to have mot with universal approval of 
the Calcutta High Court see: Monifid 
Huq V. Sihremh'iL Nath Boy (3). 

I would here like to point out thxt it 
isopen to qutstion whether a decree or 
order which has been obtained after due 
notice is very accurately described as ‘ ex 
parte.” It is hardly necessary to remark 
that an ordei obtained after notice is 
very different from an order obtained 
without notice. 

In the present case it seems to me that 
the neglect to inform the Court of the 
fact that there had been a previous at- 
tempt at another stage of the litigation 
to get a personal decree, even assuming 
that the neglect was wilful, could not 
, amount to “fraud” which would entitle 
jthe plaintiffs to sot aside the decree 
! which was obtained by the defendants 
iunder H 90, T. P. Act. The present suit 
is in reality an “appeal” against the 
decree of the Court long after limitation 
I \Nould allow the appeal. 

Rafique, J. — I find that the questions 
argued at the Par do not arise in this 
case The arguments have proceeded on 
the assumption that a personal decree 
under S. 90, Act 4 of 1882 was obtained 
by tbo defendant-appellant not against 
the plaintilfs respondents. On reference 
to t he record I find that no personal 
decree was passed against them, but a 
decree against them was passed in their 
ropiesentative capacity against the 
estate of lintiaz Ali, deceased, one of the 
mortgagors. The contention for them 
challenging the decree as having been 
fraudulently obtained is based on the as- 
sumption of a personal decree and as no 
such decree was passed, their contention 
fails. I would therefore allow the 
ippeal. 

By the Court. — The order of the 
Court is that the appeal is allowed, the 
decrees of both the Courts below are set 
aside and the suit is dismissed with 
.costs in all Courts. 

v.b./r.k. Appeal allowed. 
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Banbhji and Rafique, JJ. 

J aiiki Kuar — Plaintiff — Appellant, 
v. 

Laclimi Narain and others — Defen- 
dants — Respondents. 

Second Appeal No. 458 of 1914, De- 
cided on 28th May 1915, from decision 
of Dist. Judge, Cawnpore. 

Decree — Setting aside—Ground of “decree 
in contravention of pleading?” is barred by 
re* judicata —Ground of perjured evidence is 
not tenable. 

A suit brought to set asi.lo a decree in a pre- 
vious suit on the ground that the dociee had 
been passed m contravention of the pleadings 
in that suit is barred by the principle of res 
judicata. 

A .suit to set aside a decree on the ground 
that the decree in the previous suit was ob- 
tained bv perjured and false e^ndonce, is not 
maintamiiblo“ 23 I. C. 3U and I. C. 8'J3, 
J^nlL Ci^e ln>w Refer) ed and 2‘i Mad. 179, 
not Appr. [P 401 0 2] 

Kailas Nath Katja—iov Appellant. 

S. M. Sulaiman — ior Pmspondents. 

Judgment -This appeal arises out of 
a suit brought by the plaintiff appellant 
for possession of two shops and the 
rooms on the upper storey of these shops 
and for a declaration thit a decree, 
dated 4th June 1907, of the Court of the 
Additional Judge of Cawnpore is null 
and void and ineffectual. The property 
in question along with other property 
originally bolongel to one Jdilak Ram. 
He made an endowment of portions of 
hie property and left the reamindor to his 
two widows. The suivi/or of thorn made 
a gift in favour of one Bindoshri Prasad 
in 1903. The plaintiff is the succes&or-in- 
title of Bindesiiii Prasad. \n the year 
1907 the defendants the trustees of the 
endowment brought a suit against Pinde- 
shri Prasad to -set aside the gift, on the 
ground that the property comprised 
in it was part of the endowed property 
and that the donor hud no ijower to make 
the gift. That suit related to a residential 
house and apparently to two shops 
situated in front of the house together 
with the loft or bala khana on the shops. 
There was a dispute also in that suit in 
regard to the passage loading to the 
residential house. On 4th June 1907 
the Additional Judge of Cawnpore made 
a decree in favour of the plaintiffs to thal 
suit in respect of the two shops and the 
loft on the top of them and dismissed th( 
remainder of the claim. Subsequently t( 
this the present plaintiff 'obtained ai 
assignment from the son of Bindeshr 
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Prasad and thus acquired title. He 
brought the suit oat of which this ap- 
peal has arisen on two grounds. First, 
that the Court acted ‘ultra vires in the 
tormer suit in deciding the question 
relating to the two snops, as there was 
no dispute in that suit in respect to 
them and secondly, that the decree in the 
former suit was procured by fraud. The 
Court of first mabanoa dismissed the suit 
and its decree was atfirmed by the lower 
appellate Court. The plaintiff has pre- 
ferred this appeal and the contentions 
raised in the plaint have been reiterated 
in the appeal before us. The case has 
been argued ably on both sides and a 
large number of rulings, English and 
Indian have been cited. 

As .regards the first ground stated 
above we are of opinion that the plain- 
tiff who stands in the shoos of Binde- 
shri Prasad who was a defendant to the 
former suit, cannot set up a higher right 
than Bindeshri himself could have done. 
There can be no doubt that Bindeshri 
< 30 uld nob have maintained a separate 
suit to set aside the decree on the 
ground that the decree passed was in 
contravention of the pleadings and was 
therefore erroneous. His remedy was 
an appeal and no appeal having been 
preferred the decree whether right or 
wrong, has become final between the 
parties and a fresh suit to set it aside 
on the ground that it was erroneously 
passed offends against the well-known 
Tales of res judicata. As regards the 
second ground, S. 41, Evidence Act, pro- 
vides that a decree obtained by fraud 
is not binding. It may also be taken 
as settled by authority that a separate 
suit may be brought bo set aside a de- 
cree on the ground of fraud. The ques- 
tion is what is the nature .of the fraud 
which the plaintiff must allege and 
establish in order to obtain relief? It is 
contended on behalf of the plaintiff-ap- 
pellant, that a plaintiff can maintain 
his suit on the ground that the decree 
in the former suit was obtained by pro- 
ducing fabricated evidence and in sup- 
port of this contention the ruling in the 
case of V enkatappoi Naik v. Siihha Naik 
tl) was mainly relied upon. Other 
rulings also ware cited. In the case 
mentioned ’above the head note runs 
thus: 


“A suit will lie to 'set aside a judgment on 
the ground that it was obtained by fraud oom- 
mitted by the defendant upon the Court by 
committing deliberate perjury and by suppres- 
sing evidence. The law on this point is the 
same m India as in Kngland.” 

The facts of that case are not fully 
stated m the judgment, but reliance is 
placed by the learned Judges on two 
English oases, namely, Abouloff v. Op- 
penheimer (2) and V adala v. Lotoes (3) 
Wo may mention that those were cases 
in which a suit was brought either to 
enforce or to set aside a foreign judg- 
ment and in both instances the ground 
upon which the judgment was sought to 
be set aside was the ground of fraud. As 
pointed out by elenkins, 0. J., in Nanda 
Kumar Howladar v. Barn Jihan llotola- 
dar (4), Sir John Bolt in Patch v. Ward 
(5) discussing what is meant by fraud 
when it is said that a decree may be 
impeached for fraud, said: 

“The fraud must be actual, positive fraud, a 
meditated and intentional contrivance to keep 
the parties and the Court m ignorance of the 
real facto of the case and obtaining that de- 
cree by that contrivance.’^ 

Following these observations the 
learned Chief Justice remarked as fol- 
lows: 

“There is however no suggestion that the 
decree m •the previous suit- was fictitious or 
that the plaintiffs in this suit vvoro prevented 
by any contrivance from placing before the 
Court in the former suit any materials rele- 
vant to the issue, nor has there been any sub- 
sequent discovery of evidence that goes to show 
fraud, or that the Court v^ras misled in the 
former suit.” 

Ha held that an error of fact or an 
error of law committed in the previous 
suit would not entitle a party to have 
the decree in that suit sot aside on that 
ground, The same view was held by the 
same Court in Marti ful Htiq v Suren^ 
dra Nath Boy (6). •In that case the 
learned Judges differed from the decision 
of the Madras Court to which we have 
referred above, and held that a decree 
in a suit cannot be set aside lin a subse- 
quent action brought for that purpose on 
mere proof that the previous decree was 
obtained by perjured evidence. The 
learned Judges followed the case of 

(2) L18S2] 10 Q. B. D. 295=52 B. J. Q. B. 1= 
47 L. T. 325=31 W. R. 57. 

(3) [1890] 25 Q. B. L). 310=63 L. T. 128=38 
W. R. 694. 

(4) A. I. R. 1914 Cal. 232=23 I. 0. 337=41 

Cal. 990. _ 

(5) 3 Ch, A. 203=13 L. T. 134=16 VV, R, 
441. 

(€) [1912] 16 I. C. 892. 


(1) [1906] 29 Mad. 179=16 M. L. J. 59. 
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Baker v. Wadsworth (7). We think that 
the weight of authority is in support of 
the view taken by the Calcutta High 
Court in the two cases mentioned above 
and we are of the same opinion. The 
reasoning of the learned Judges in both 
these oases commends itself to us. In 
the present suit the only fraud alleged 
is that stated in para 3 of the plaint, 
namely, that the defendants made altera- 
tion in the eleven shops and the stable 
appertaining to the thakurdwara in such 
a way that they converted two shops 
into one shop, and one shop into a stair- 
case room, and that owing to this oir- 
cumatance and to the false evidence 
which was adduced to prove it, the 
Court was misled into holding that the 
two shops now in dispute weie part of 
the endowed property. The present suit 
therefore is a suit based on the ground 
that a decree in the previous suit had 
been obtained by perjured and false 
evidence. That in our opinion is not a 
sufficient ground which would justify a 
party, who or whose predecessor-in-title 
was a party to the previous suit, to bring 
a subsequent suit with the object of set- 
ting aside the decree in the former 
suit. 

It was open to the defendants to prove 
by evidence that the allegations made 
and the evidence adduced on behalf of 
the plaintiffs were untrue. Agreeing as 
we do with the view taken by the Cal- 
cutta High Court in the cases men- 
tioned above, we do not feel ourselves 
justified in following the decision of the 
Madras High Court referred to above 
and we deem it unnecessary to refer to 
the various other rulings cited at the 
hearing. The learned vakil for the ap- 
pellant has very properly drawn our 
attention to the recent decision of the 
same Court in Logadapatti Ghinnayya 
V, Kotla Ramanna (8), in which the view 
taken in that case does not appear to 
have been approved. It is true that in 
the present case the plaintiff was not 
allowed to adduce evidence in regard 
to what was alleged by him to be fraud, 
but this is imaterial as, in our opinion, 
the allegations in the plaint as to the 
nature of the alleged fraud would not 
justify a Court in setting aside a decree 
passed between the parties in a previous 

were es tabli- 

~^(7) [1898] 67 L. J. Q. B. 301. ~~ 

(8) [1913] 38 Mad. 203=19 I. 0. 679 
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shed. We agree with the conclusion of 
the Court below and dismiss the appeal 
with costs. 

V.B./r.K. Appeal dismissed. 
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Piggott, J. 

Mathura Prasad — Defendant — Appel- 
lant. * 

V, 

Karim Baksh and another — Plaintiffs 
— Pespondents. 

Second Appeal No. 1434 of 1914, De- 
cided on 1st November 1915, from decree 
of Sub. Judge, Meerut. 

Easements Act (5 of 1882), S. 18 — Grove 
land used as burial ground held to be cus- 
tomary right in the nature of easement. 

Where a particular grove land was used by 
the family of Maliomedan icsidcn^s of ‘a 
village as burial ground: 

Held, that the light claimed by them was 
not an easement but a “ customary right in the 
nature of an easement. ’ 404 C 1] 

M. L. Agarwala and Benoy Kumar 
Makerji — for Appellant. 

Pearey Lai Banerji — for Respondents* 

Judgment. — The facts out of which 
this appeal arises, may be stated ae 
follov;s: 

The plaintiffs and the pro forma de- 
fendants are Mahomedan residents of a 
certain village. The defendant-appel- 
lant is a Hindu, a mahajan of the same 
village. The dispute relates to a cer- 
tain plot of grove land therein situated. 

The ancestors of the plaintiffs and of 
the pro forma defendants held this grove 
as tenants. They executed a series of 
deeds purporting to tranbfer whatever 
rights they possessed therein, to the 
defendant. A dispute having broken ouk 
between the parties, the present suit 
has been brought by the plaintiffs to en- 
force a right, alleged to exist in favour 
of the family of which the plaintiffs and 
the pro form a defendants are members, 
to bury their dead in the said grove. 

The Court of first instance apparently 
found that such a right did exist in 
favour of the family to which the plain- 
tiffs belong, but that this right extended 
only to a small portion of the grove in 
dispute. The learned Mun,-if, howevei, 
proceeded to grant the plaintiffs a declara- 
tion which was so cautiously worded 
that it is difficult to conceive of what 
use it could have been to them; it is- 
consequently not surprising that the 
defendant did not appeal against it. 
The plaintiffs appealed, and there was 
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no cross-objection filed by the contesting 
defendant. It is only by reference to 
the judgment of the lower appellate 
Court that one can ascertain whether 
ho sought to support the decree of the 
Court of first instance on any of the 
points which had been decided against 
him. It does not appear to mo that he 
did so. 

Issue 1 as framed by the lear- 
ned Sub-Judge in appeal, was in these 
terms: 

“ Have the plaintiffsi a right to bury their 
dead ia the whole area of the disputed grove, 
or only m the particular portion of it specified 
iu the lower Court’s decree?” 

The point has not been taken in 
second appeal that the frame of this 
issue b^gs the questions in dispute, or 
any of them, in favour of the plaintitfs. 
The learned Sub. Judge, in spite of 
the curious frame of the first Court’s 
decree, apparently understood the lear- 
ned Munsif to have found in favour of 
the plaintiffs that they had a right to 
bury their dead in a certain portion of 
the disputed area, and he considered 
only whether that right did or did nob 
extend over the whole area in dispute. 
If exception had been taken to this in 
the memorandum of appeal, I should 
have felt strongly disposed to remit an 
issue for a further finding. As the case 
for the appellant was pub to me in argu- 
ment the notion that the lower appel- 
late Court had assumed any point against 
him without deciding it, was expressly 
disclaimed. I was invited to consider 
that, in spite of the frame of the issue, 
the .learned Sub-Judge had in fact 
decided both points, viz., that there 
existed in favour of the plaintiffs, a right 
to bury their dead in the land in dispute 
and, secondly, that this right extended 
over and applied to the whole of the 
disputed area. 

Of the pleas taken in the memoran- 
dum of appeal before me, those em- 
bodied in paras 2, 3 and 4, may at once 
be rejected. In para. 4, a point of law 
is sought to be raised which was not 
taken in either of the Courts below, and 
I do not think it is a question which 
I should permit .to be raised at this 
stage. 

The contention put forward in para. 2 
would seem to be that a right to use 
land for the burial of the dead can only 
exist to the extent of placing one dead 


body on the top of another, i. e., to a 
specific area already occupied by corpses 
previously interred. This seems to me 
obviously unsustainable. Nor does the 
fact put forward in para. 3, that the 
greater portion of the plot in dispute 
has been kept under cultivation by the 
appellant, seems to me in itself any 
reason for interfering with the decree 
of the Court below. It is quite conceiv- 
able that the plaintiffs might have a 
right to bury a deceased member of their 
family on a particular spot even though 
the surface of the ground at that point 
might bo under cultivation by the de- 
fendant so long as it was not required 
by the plaintiffs for purposes of burial. 
The main contention in support of this 
appeal is that embodied in para. 1 of the 
appellant’s memorandum. As stated, 
the plea taken is that there cannot be 
any easement in law “ for burying the 
dead in a case like this.” I do not 
altogether understand what is meant 
by the words “ in a case like this,” but 
the argument as laid before mo, is based 
on the provisions of the hlasoments 
Act 5 of 1882, and in so far as it rests 
upon that Act, ii is unanswerable. The 
finding of the lower appellate Court is 
that there exists in favour of the plain- 
tiffs, or more strictly speaking in favour 
of the family to which the plaintiffs and 
the pro forma defendants belong, a cus- 
tomary easement of burying their dead 
in the entire area of the disputed grove. 

There certainly cannot be a “ custo- 
mary easement ” within the meaning of 
the definition in S. 18, Act 5 of 1882, 
for the simple reason that the right set 
up is not within the definition of an 
easement in S. 4 of the same Act. It is 
not -claimed by the plaintiffs, and has 
not been found in their favour in viitue 
of their owmership cr occupation of any 
land other than the grove in dispute. 
There being no dominant heritage, there 
can be no easement at all within the 
meaning of Act 5 of 1882. What I 
really have to decide, is wliether I 
ought on this ground to set aside the 
findings of the lov7or appellate Court, 
and either reverse the decree of the 
learnel Sub- Judge or call for a fresh 
finding or whether, on the other hand, 
I can regard the finding in favour 
of the existence of a customary ease- 
ment as a finding that there exists a 
customary right of the nature of an ease- 
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ment independently of the provisions of 
the Easements Act, such as is safe- 
guarded by the saving provisions of 
S. 2 of the Act itself. That there can 
be a customary right of burial under 
circumstances which obviously exclude 
the application of the provisions of Act 
5 of 1882, for the reason already noted, 
1 e , the absence of any dominant herit- 
age, I take to be settled law, as is ap- 
parent from such decisions as that in 
Mohidin v. Shivlnujappa (l), which rests 
in part upon a decision of this Court in 
Kuar Sen v. Mamman (2). There is no 
specific reference to the provisions of the 
Easements Act in the judgments of 
the Court below, and it seems more 
reasonable to suppose that the learn- 
ed Sub-Judge used the expression 
“ customary easement ” loosely, instead 
of the words “ customary right in the 
nature of an easement,” than to assume 
that he was entirely ignorant of the 
provisions of the Easements Act. Ac- 
cepting the finding of the lower appel- 
late Court in this sense, it seems to me 
to be substantially a finding of fact, or at 
any rate to be one with which I ought 
not to interfere on any of the grounds 
put forwaid in this appeal. I am bound 
to say that I consider the ease a some- 
what unsatisfactory one. The plea- 
dings of the parties have been loose 
throughout, and it does seem to me to 
be open to argument whether the Courts 
below have held the plaintiffs as strictly 
as they might have done to the case set 
up in their written pleadings. I must 
however, give effect to the conclusion at 
which I have arrived by dismissing this 
appeal with costs. 

V.b/r.K. Appeal dismissed, 

(1) [1899] 28 Born. 666. 

(2) [1895] 17 All. 87=(1895) A. W. N. 10. 
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Tqdball and Rapiqub, JJ. 

Abdul Hakim Khan and De- 

fendants — Appellants. 

V. 

Karan Singh and another —FlskiniifiQ — 
Respondents. 

First Appeal No. 9 of 1914, Decided 
on 15th July 1915, from decree of Addl. 
Sub-Judge, Aligarb. 


1915 

Civil P. C. (5 of 1908), O. 2, R. 2— Delibe- 
rate omission to claim right relief bars sub- 
sequent suit on same cause of action. 

Where the plaintiff know perfectly well what 
relief ho was entitled to and ho deliberately 
omitted to claim the right relief, his subsequent 
suit m respect of the same cause of action for 
the right relief is barred by the provisions of 
O. 2, R. 2, Civil P. C. [P 405 0 2] 

B. E. (TConor and Iqbal Ahmad — for 
Appellants. 

Peary Lai Baderji'—lov Respondents. 

Judgment. — The facts which have 
given rise to this appeal are as follows: 
Rahim Ali Khan, one of the defendants, 
respondents, was the owner of li biswas 
in the village Dastara. On 5th Decern- 
her 1902, he executed a sale-deed in res- 
pect of 6 biswas out of the biswas 
in lieu of Rs. 14,000 in favour of' Abdul 
Hakim Khan and his three minor sons. 
Out of the consideration money the sum 
of Rs. 12,000 was left with the vendees 
for the discharge of two prior mortgages, 
namely, Rs. 6,000, were to be paid on 
account of a usufructuary mortgage to 
the credit of Har Bhajan Lai and others, 
mortgagees, and Rs, 2,921-5-0 were to 
be paid to one Lala Sant Lai for a 
simple mortgage. It was further agreed 
that any balance left over, after pay- 
ment to the two prior mortgagees, will 
be repaid to the vendor; the payments 
to the two prior mortgagees were to be 
made at stated times which were men- 
tioned in the sale-deed. The prior mort- 
gagees were admittedly not paid on the 
date mentioned in the sale-deed. On 
12th September ]912, Rahim Ali Khan 
executed a deed of assignment in favonr 
of Karan Singh and Ahmad Ali Khan in 
respect of the money due from the ven- 
dees, that is, the balance of the purchase 
money and damages on account of non- 
payment of the prior mortgages on the 
dates mentioned in the sale deed. On 9th 
January 1913 Karan Singh and Ahmad 
Ali Khan, the assignees, instituted the 
suit out of which this appeal has arisen 
for the recovery of Rs. 9,000, the amount 
said to be due on account of damages 
and the balance of purchase money. The 
claim was brought against the vendees 
and against Rahim Ali Khan and others. 
The claim was resisted on various pleas, 
one of which was that it was barred 
by 0. 2, R. 2, Civil P. C. The learned 
Subordinate Judge, in whose Court the 
suit was filed, decreed it in part. The 
vendees have preferred the present ap- 
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peal. They challenge the decree against 
them on the ground, among others, that 
the suit is not maintainable in view of 
the provisions of O. 2, R. 2, Civil P. 0. 
The argument is based on the allega- 
tion that on 11th September 1905 Rahim 
Ali Khan brought a suit in the Court 
of the Subordinate Judge of Aligarh for 
the cancellation of the deed of 15th 
December 1902, against the appellants, 
on the allegation that the latter had 
failed to carry out their part of the con- 
tract by not paying the prior mortgagees 
and not paying him the balance of the 
purchase money. The said claim was 
dismissed on the ground that the remedy 
sought by Rahim Ali Khan was not 
open to him, as the non-payment of sale 
price or the non-fulfilment of soma of 
the terras of the contract of sale did not 
entitle t’he vendor to ask for cancella- 
tion of the sale ft is contended on 
behalf of the appellants that the cause 
of action alleged in the suit of 11th 
September 1905, was the same as the 
cause of action stated in the present 
suit, namely, the breach of contract by 
the appellants. It was open to Rahim 
Ali Khan in the former suit to sue for 
damages and the return of the unpaid 
sale price and that his omission to do so 
bars the present suit under 0. 2, R. 2, 
Civil P. C. 

In support of this contention the 
learned counsel for the appellants re- 
lies on the v;ording of the said pro- 
visions of law and on the following 
cases: Baiujayya Goundin v. Nanjappa 
Rao (l), Bachi Bisal v. Mt. Lalta Koer 
(2) and Baja Bahadur Shrv Lai Moti 
Lai V. Bajee Vappa Fampanna (3). For 
the respondents the reply is that the 
provisions of 0. 2, R. 2, Civil P. C , do 
not apply to the present case inasmuch 
as the remedy sought by Rahim Ali 
Khan in his former suit was miscon- 
ceived and could not be granted to him. 
It is said that where a plaintiff sues 
for a relief that he is not entitled to, 
a subsequent suit by him for the right 
relief on the same cause of action is not 
barred by 0. 2, R. 2, Civil P. C. In 
support of his contention the learned 
counsel for the respondents has relied 
on the following oases: Fiari v. Khiali 

(1) [1901] 24 Mad. 491=28 T. A. 221 (P. 0.). 

(2) [1907] 10 0. 0. 44 (P. B,). 

(3) [1909] 1 I. 0. 319. 
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Bam (4), Darbo v. Kesho Rai (5), Sarsuti 
V. Kunj Behan Lai (6), Mohan Lai v. 
Bilaso (7), Bandey Ali v. Gokul Misir 
(S), Mt. Frah Devi v. IlarJcisJm Das (9) 
and Mt. Farmeshri v. Vasdeo (10). 

The strongest cases for the respon- 
dents are those reported in Fiari v. 
Khiali Bam (4) and Mt. Fanneshri v. 
Vasdeo (lO). If it be conceded that the 
proposition of law laid down in the said 
two cases is correct, it does not help 
the respondents in the present case, for 
it was laid down in those cases that 
where a plaintiff has asked for a wrong 
relief presumably under a misapprehen- 
sion of what relief he is entitled to 
seek, his subsequent suit for the right 
relief is not barred. In the present case 
we find on reference to the plaint of 
the suit of 11th September 1905, that 
Rahim Ali Khan knew perfectly well 
that he was then entitled to claim both 
the damages and the balance of sale 
price. In fact ho stated in para. 9 of 
his plaint that ho was entitled to re- 
cover damages and the balance of unpaid 
price from the defendants of the suit 
as well as ask for the cancellation of 
the sale deed, but he was for the present 
asking merely for the cancellation of 
the sale and that he would subsequently 
sue in respect of the other reliefs. The 
cases relied upon by the learned counsel 
for the respondents Jo not go the length 
of saying that in a case like the present, 
where Raliim Ali Khan know perfectly 
well what relief he was entitled to and 
he deliberately omitted to claim the 
right relief, his subsequent suit in res- 
pect of the same causa of action for the 
right relief does nob stand barred by 
the provision of O. 2, R 2. It is clear 
that Rahim Ali Khan was entitled to 
more than one relief on his own state-i 
menb in the plaint of 1905 He deli-j 
berately chose to sue in respect of one! 
and omitted to sue in respect ot the! 
others and he did not obtain the leave of| 
the Court in respect of the reliefs which! 
he had omitted. The present claim there- 
fore stands clearly baried under 0. 2, 
R. 2, as the cause of action in the two 
suits is exactly the same. 

~1[4) '[iWlT 3 AiT.‘h57~ ^ 

(5) [1878 80] 2 All. 350. 

(6) [1883] 6 All. 345={1SS3) A. W. N. 81. 

(7) L1B92] 14 All. 512=:(l8y2) A. W. N. 80. 

(8) [1912] 34 All. 172=13 1. 0. 154, 

(9) [1884] 43 P. R. 1884. 

(10) [1885] 36 P. R. 1885. 
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The appeal therefore prevails and we 
allow it The decree of the lower Court 
is set aside and the claim of the plain- 
tiffs is dismissed with costs in both 
Courts. The objections filed by the 
plaintiffs as regards the amount dis- 
allowed by the Court below are also dis- 
missed with Costs. 

V.B./r.k, Appeal allowed. 
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Tudball and Rafique, JJ. 

Parsotam Das and another — Appli- 
cants— Appellants. 

V. 

E. V. David — Opposite Party — Res- 
pondent. 

First Appeal No. 70 of 1915, Decided 
on 2nd July 1915, from order of Dist. 
Judge, Cawnpore 

(a) Provincial Insolvency Act (3 of 1907), 
Ss. 31 and 34 — Decree-holder is entitled to 
auction sale proceeds realized before adjudi- 
cation. 

P obtained a decree against K. In execution 
of the decree he attached certain property of E 
and put it to sale. After the realization of the 
sale proceeds, the judgment-debtor was declared 
insolvent. 

Held, that P was entitled to recover his debt 
out of the sale proceeds. [P 407 C 2] 

(b) Provincial Insolvency Act (3 of 1907), 
Ss. 31 and 34 — Order before adjudication, 
that portion of sale proceeds would stand 
security for decree that may be passed, made 
decree-holder secured creditor. 

B brought a suit against K and attached cer- 
tain property of E before pidgment. He ob- 
tained an ex parte decree against the defendant. 
The x^i’opertv so attached was sold in execution 
of another decree and certain sale proceeds weie 
realized In the meantime the Subordinate 
Judge had set aside the ex parte decree on the 
condition that a certain poition of the sale pro- 
ceeds would stand sGcurity for any decree that 
might be passed in the suit in favour of B. Sub- 
sequently the judgment-debtor was declared 
insolvent Lltimatoly a decree was [lassed in 
favour of B. 

Held: that B was a secured creditor and he 
was entitled to draw out the monev which stood 
security for his claim against E [P 408 G 1] 

Kailas Nath Katju — for Appellant. 

.1. P. Dube — for Respondent. 

Judgment. --These two appeals. Nos. 
70 and 71 of 1915, arise out of the same 
insolvency proceedings. The facts are 
simple. One George Edwards had been 
adjudicated an insolvent on 5th January 
1915 by the District Judge of Cawnpore 
on an application made by him himself 
on ICth November 1914. Parsotam Das, 
one of the appellants before us, claims 
to be a person whose circumstances fall 
within the terms of S. 34, Provincial 
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Insolvency Act, and demands a right to 
certain money realized in execution cf 
his decree against the insolvent by sale 
before the date of the order of adjudica- 
tion. Beharilal, the other appellant, is 
a person who claims to be a secured 
creditor within the meaning of S. 31 of 
the Act in respect of the sum of Rs. 1,10Q. 
It appears that some two or three decrees 
had been obtained in the Court of the 
Munsif of Cawnpore against the insolvent 
early in the year 1914. Among these 
was that of Parsotam Das, the appellant, 
who obtained his decree on 14th January 
of that year. 

He applied for attachment and sale of 
certain property in execution of his decree 
in the Court of the Munsif. Thera were 
other decrees obtained against the insol- 
vent in the Court of Small Causes, but 
we are not concerned with them. In 
June 1914, Beharilal brought a suit in 
the Court of the Additional Subordinate 
Judge against the insolvent and he ap- 
plied for attachment before judgment of 
part of the property which Parsotam 
Das had already attached in execution 
of his decree. The Court ordered attach- 
ment as prayed and then on 15th July 
1914, it gave a decree ex parte against 
the insolvent in favour of Beharilal. 
Beharilal then applied in the Court of 
the Subordinate »Tudge for execution of 
his decree. This was on 24th July 1914. 
He also applied to the Subordinate Judge 
pointing out that the property of the 
judgment-debtor had been attached in 
execution of the decrees in the MunsiPs 
Court, and he asked the Subordinate 
Judge to take action under, S. 63, Civil 
P.C. 

It appears that all the decree- holders 
and certainly Beharilal, in order to save 
time and trouble, agreed that the Munsif 
should carry on the execution of the 
decrees of his Court, more especially the 
decree of Parsotam Das, that ho should 
sell the property and remit the assets so 
obtained to the Suboidinate Judge so as 
to enable the latter Court to distribute 
the sale proceeds rateably among the 
decree-holders. Accordingly the property 
was actually sold in execution of the 
decree of Parsotam Das by the Munsif, 
and the sum of Rs. 3,961 was transferred 
on 19th August 1914 to the Court of the 
Subordinate Judge, to which all the 
other decrees were also transferred for 
satisfaction. On 4th August 1914, the 
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judgment-debtor applied, in the suit 
brought by Beharilal, to have the ex paite 
decree set aside. Notice was issued, and 
on 24th October 1914, an order was pas- 
sed in favour of the judgment-debtor, 
setting aside the ex parte decree and 
granting a rehearing of the suit. Up to 
that time the sale proceeds, Rs. 3,961, 
had not been rateably distributed among 
the various decree-holders. It was stated 
in the Court of the Subordinate Judge 
that the amount which would approxi- 
mately fall to the share of Beharilal’s 
decree out of the sum of Rs. 3,961, which 
was in Court, would be Rs. 1,100. 

Thereupon the Court passed an order 
on 24th October 1914, as mentioned 
above, Getting aside the ox parte decree. 
The grounds given in the order were, 
that tJie application was supported by 
an affidavit; that the sum of Rs. 1,100 
was stated to bo the approximate amount 
out of Rs. 3,961 which on rateable dis- 
tribution would fall to the lot of Bohari- 
lal, and as that sum was in Court as 
security and it was only deficient to the 
extent of Rs. 300 as compared with the 
claim of Beharilal, therefore the applica- 
tion for rehearing was granted. On 11th 
November 1914 the Court passed another 
order on an application of Beharilal, 
which clearly shows the meaning of its 
order passed on 24th October 1914. In 
this order it distinctly states that the 
sum of Rs. 1,100 was security, and should 
remain as such security until the deci- 
sion of the suit. We again note here 
that on 27th October 1914, Parsotam 
Das applied to the Munsif to have the 
sum which had been recovered by sale 
distributed among the other judgment 
creditors other than Beharilal. The 
Munsif sent on the application to tho 
Subordinate Judge, who stated that he 
would distribute the money himself and 
keep all tho execution cases pending in 
his Court. On 17th November, the day 
after the application for insolvency had 
been made, the District Judge sent an 
order to the Subordinate Judge directing 
him to stay his hand and not to distri- 
bute Rs. 3,961 among the creditors whose 
decrees were in process of execution. On 
17th December 1914, Beharilal’s suit was 
again decreed on a compromise, and on 
that very same date he applied for pay- 
ment of Rs 1,100 which was deposited 
in Court. The Subordinate Judge sent 
<on this application to the District Judge, 
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who directed the Subordinate Judge not 
to pay the money. 

These are the circumstances of the 
case, and the two points for decision are, 
first of all, whether the amount which 
Parsotam Das claims as payable to him 
himself is liable to distribution among 
the creditors or is money which falls 
within the meaning of S. 34, Insolvency 
Act. The second point is, whether 
Beharilal is or is not a secured creditor 
within the meaning of S. 31 in respect of 
Rs. 1,100 mentioned above. The learned 
District Judge appears to have held that 
the sale cf the property by the Munsif 
was not a sale legally held in execution 
of Parsotam Das's decree. He points 
out that under S. 63 Civil P. C., it was 
only the Subordinate Judge who ought 
to have put these decrees into execution, 
and that therefore in his opinion tho sale 
by the Munsif was either an invalid sale 
or was a sale carried out by the Additional 
Subordinate Judge himself through the 
Munsif. The actual fact is as wo have 
already pointed out. Tho Munsif with 
the consent of all the decree-holders sold 
the property which had been attached in 
execution of Parsotam Das’s decree, and 
the assets were realized in the execution 
of that decree. They were in deposit in 
Court. That sale clearly was neither 
illegal nor invalid. All tho parties 
agreed to it, and moreover Cl. 2, S, 63, 
clearly shows that there was nothing in- 
valid in that sale. The simple fact there- 
fore remains that after the execution of 
Parsotam Das’s decree against the pro- 
perty of tho judgment debtor, assets bad 
been realized by sale of the property 
before tho date of the order of adjudica- 
tion. The learned District Judge’s order| 
therefore in respect of Parsotam Das is' 
clearly wrong and must be set aside, andj 
we hold that Parsotam Das, when he' 
proves his debt, is entitled to recover 
that debt out of Rs. 3,961 which had 
been realized by sale in execution of his 
decree. 

The case in regard to Beharilal is a 
little different. Tbo contention on his 
behalf is that the sum of Rs. 1,100 was 
directed by the Court of the Subordinate 
Judge to be held as security for any sum 
whioli might bo finally decreed to him, 
and when the case was decided and a 
decree was finally passed, that money, 
which was in deposit and stood as secu- 
rity, became the money of Beharilal 
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himself and be was entitled to recover it 
at once by application, such as he made 
on 17th December 1914. On behalf of 
the receiver it is maintained that this 
sum was never ordered to be a security 
as pleaded by Beharilal. The decision of 
the question depends on the meaning of 
the order passed by the Subordinate 
Judge on 24th October 1914; that is, the 
order which was passed on the applica- 
tion of the judgment-debtor to have the 
ex parte decree set aside. We have al- 
ready noted that order. In view of its 
language and in view of the language of 
the order of 11th November 1914, we 
have not the slightest doubt that the 
learned Subordinate Judge intended that 
the sum of Da. 1,100 was to remain as 
security, in part at least, for whatsoever 
might be decreed to Beharilal on the re- 
hearing of the case. Such an order was 
a valid order, which the Court was clearly 
entitled to pass at the time of granting 
the rehearing of the case under O. 9, 
E. 13. Money which is deposited as 
security in obedience to an order passed 
by a Court under 0. 9, ii. 13, is similar 
to money which is deposited under the 
rules of the Supreme Court in England 
under O. It on an application for leave 
to defend. In the case of Li re Ifod, 
Ex parte the Tuisiee (l), it was held that 
money of this description must be treated 
as money paid in to abide the event and 
is a security to tlie plaintiff for the sum 
for which he may obtain judgment at the 
trial. In the judgment in that case it is 
laid down as follows: 

“The order must be treated as an order that 
the right to the mouey when paid into Court 
shall abide tliG event see Bird v. Ba? stow (2;, 
where the order appeirs to us to have been m 
the same form as in this case; and it is settled 
that where money is ordered to be paid into 
Court to abide the event it must be treated as a 
security that the plaintiff shall not lose the 
benefit of the decision of the Court m his 
favour.” 

It seems to us quite clear that when a 
decree was passed in favour of Beharilal, 
the sum of Ks. 1,100 which stood as 
security was his, and be was entitled to 
draw it out from Court and appropriate 
it to his own use. The application of 
17th December 1914 ought to have been 
granted. It is suggested that the District 

(1) [1900J 2 Q. B. 211-G9 L. J. Q. B. G00=48 
W. R. 868^82 L. T. 625=1G T. Tj, R. 899 
=7 Manson 281. 

(2) [189 2J 1 Q. B. 94-Gl L. J. Q. B. 1=65 L. 
T. 666=40 W. K. 71=66 J. F, 196. 


Judge’s order might be treated as an 
order passed by him under S. 13, Cl. 3, 
Insolvency Act. In the first place, it 
was clearly not an order for attachment 
at all and in the second place, the money 
was not under the control of the debtor^ 
We think there is no doubt that Behari- 
lal was a secured creditor in respect of 
the sum of Rs. 1,100 mentioned above. 

We therefore set aside the order of the 
District Judge. We declare Beharilal a 
secured creditor to the extent of Bs. 1,100 
and that he is entitled to recover that 
sum as against the receiver. Each of tho 
appellants will recover their costs as^ 
against the receiver out of the estate of. 
the insolvent. 

V.B./r.K. Appeal dnm^isbed. 
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Knox and Eapique, JJ, 

Snkhaivat Ali Shah- Deieud&nt — Ap^ 
pellant. 

V 

Muhammad Abdul Kanin Khan — 
Plaintiff - Respondent. 

Second Appeal No. 962 of 1914, Deci- 
ded on 4th November 1915, from decision 
of Addl. Judge, Aligarh, D/- 1st April 
1914. 

Civil P. C. (1908), O. 21, R 66— Sale noti- 
fication determine* what passes by sale. 

Whore an inventory of the property to be sold 
filed by a decroe-holder with his application for 
execution, sho^Aed that onlv a zomindari was tc 
be sold and not a building situated therein: 

Held that the sale did not pass the interest 
of the judgment-debtor in the building: 4 All 
381 and 22 All 168, JHsl [P 409 C 21 

(Per Knox, J .) — The sale notification is a 
most important document when Court wishes to* 
find out what was sold in an auction sale bold 
in execution of a decree, [P 409 C 2] 

Shaf luzzaman— for Appellant. 

Tej Bahadur Sapru — for Respondent. 

Rafique, J. — The dispute between the' 
parties to this appeal is between two 
rival purchasers at auction sales. It ap- 
pears that several persons obtained de- 
crees against one Syed Haider Shah wha 
was one of the zamindars of the village- 
Khanpur. In execution of the decree of 
one Lachhmi Narain, the ;:amindari 
share of Syed Haider Shah was sold and 
purchased by the plaintiff- respondent. 
In execution cf another decree obtained 
by one Lakhi Mai against the same* 
Haider Shah, the property called the> 
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kila situate in Khanpur was sold and 
purchased by the defendant-appellant. 
The plaintiff-respondent objected to the 
attachment and sale of the said kila in 
execution of the decree of Lakhi Mai, but 
his objection was disallowed. He then 
brought the suit out of which this appeal 
has arisen for a declaration that the 
plaintiff-respondent, by virtue of his pur- 
chase at auction sale, is the owner of the 
share of Haider Shah in the kila situate 
in Khanpur. The defendant-appellant 
resisted the claim on the ground that 
all that the plaintiff-respondent had pur- 
chased at the auction sale was the 
zamindari share of Haider Shah. The 
objection of the appellant was disal- 
lowed b^ the lower Courts and the claim 
decreed. 

In appeal the defendant repeats his 
plea and * contends that all that was 
sold to and purchased by the plaintiff- 
respondent at the auction sale of 2l8t 
March 1910 Avas the zamindari share 
of Haider Shah in Khanpur and that his 
interest in the kila was expressly exclu- 
ded from the sale. The Courts below 
have relied upon the ruling of Abu Hasan 
V. Bamzan Ah (l) The facts of that case 
were that the rights and interest of a 
zamindar in a certain zamindari village 
were sold in execution of a decree. At the 
time of the sale, a certain building stood 
on the property of the judgment debtor, 
i. 6., in the village that was sold. The 
question was whether the sale of the 
zamindari included the sale of the build- 
ing also. It was held that in the absence 
of evidence showing that the building was 
excluded from the sale, the sale of the 
rights and interest in the zamindari in- 
cluded the sale of the building also. The 
principle of the case of Abu Hasan v. 
Ramzan AH (l) cannot be applied to the 
present case, for the reason that there 
is evidence upon the record to show that 
the sale of the rights and interest of 
Haider Shah in Khanpur did not include 
his interest in the kila. The inventory 
Df the property to be sold, filed by 
LaohhmiNarayan with his application for 
execution of decree, mentioned nine lots 
of property, the first of which was the 
zamindari share of Haider Shah and the 
ninth the kila situate in Khanpur. It 
was in accordance with this application 
of the decree-holder that the zamindari 
share of Haider Shah wa^ brought to 
” (1) [1882] 4 All. 38L “ 
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sale. The order of attachment and thOj 
order of dakhaldihani were drawn up in 
accordance with the inventory filed by 
the decree-holdei, vide papers Nos. 180, 
17D, 131, 141, and 153. Tnese dooumentSj 
show that the sale of Qlst March 1910, 
did not pass the interest of Haider Shah 
in the kila to the plaintiff-respondent. 

I would therefore allow the appeal. 

Knox, J-I fully agree with my lear- 
ned brother Neither the precedent of 
Ahu Hasan v. Bamzan Ah (l), nor that 
of Bankc Lai v. Jagat Narain (2) are 
safe guides in the present case In the 
properties which were pub to sale, the 
zemindari share without any specifioa- 
tion was sold in the former and in the 
latter the sale notification distinctly des- 
cribed the property sold as being 20 his- 
was with gardens belonging to Ram 
Sarup and Piare Lai. The respondent 
cannot show in this case the sale notifi- 
cation. This is unfortunate, and as it 
was one of the documents upon which 
his claim rests, if it had been in hiS 
favour, he should have taken pains to 
have it produced and placed before us. 
The dakhalnama and tho sale certificate 
upon which ho relies are vague in their 
terms Even if wo take them as they 
stand they do not show that tho kila 
was sold. The lower Courts should have 
seen to the production of this document 
The sale-notification is a most important 
document, as i liave repeatedly pointed 
out in several of my judgments, when a 
Court wishes to find out what was sold. I 
do not think that the lower Courts were 
justfied in arriving at the finding at 
which they did. 

By the Court. — Order of the Court is 
that this appeal is decreed with costs 
including fees in this Court on the higher 
scale. 

V.B./r K. Apjmtl . 

[1900j 22 AII. ToS=(1900J A. W. nI 31. 
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Richards, C. J. akd Buserji, J. 

Shih Sahai and others — Plaintiffs 
Appellants. 

V. 

Saraswati and anothei —Defendants 
Respondents. 

Second Appeal No. 260 of 1914, De- 
cided on 2nd June 1915, from decree of 

Addl. Judge, Moradabad. 

Hindu Law — Succession — “Bandhu” means 
"sapinda of different gotra” — Grandfather’s 
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i;reat‘grandson’8 daughter's son is not bandhu 
under Mitakshara. 

The word “bandhu” under the Hindu law 
means a “sapinda” who belongs to a different 
gotra, that is to say, a “bhinna gotra sapinda.” 

Therefore for the bandhu relationship to exist 
it is essential that the person claiming to be 
the bandhu and the last owner must have been 
sapiudas of each other. The sapinda relation- 
ship extends to seven degrees on the father's 
side and five degrees on the mother’s side in- 
cluding the last owner. [P 410 0 1, 2] 

‘ A grandfather’s great-grandson's daughter’s 
son IS not a “bandhu’' under the Mitakshara 
law: A, I. R. 1914 P. C. 1, Foil. [P 410 C 1] 

Tej Bahadur Sapru and Sunder Lai— 
for Appellants. 

K.N. Laejhate, S. C. Baiter] i and B. E. 
O' Cono? — for Respondents. 

Judgment. — This appeal arises out 
of a suit for possession of the property 
of one Khairati Rai. The plaintiff claims 
as transferee from Bulaki, who is al- 
leged to be the bandhu of Khairati Rai 
and thus to have inherited his property. 
According to the pedigree put forward by 
the plaintiff in the plaint the relation- 
,ship between Bulaki and Khairati Rai 
!is this: that Bulaki is the son of the 
jdaughter of a grandson of the paternal 
uncle of Khairati’s father. The question 
therefore is whether the grandfather's 
Igreit-granJson’s son is a bandhu under 
the Mitakshara law. The Court of 
first instance was of opinion that the 
plaintiff’s vendor Bulaki was Kbairati’s 
bandhu ex parte inaterna. The learned 
Subordinate Judge clearly misunderstood 
what was meant by a “bandhu ex parte 
materna”. According to the Mitakshara 
bandhus are of three descriptions, 
namely, the owner’s own bandhus, his 
father's bandhus, that is “bandhus ex 
parte paterna” and his mother’s bandhus 
that is “bandhus ex parte materna." 
There is no question of Bulaki being a 
bandhu ex parte materna in this case. 
The question what constitutes a bandhu 
was fully considered by their Lordships 
of the Privy Council in the recent case 
of Bam Chandra Martand v. V may ah 
Venkatesh Kothekar fl), and the present 
ease is practically concluded by the 
ruling of their Lordships. The word 
“bandhu under the Hindu law (as has 
been held in that case also) means a 
“sapinda” who belongs to a different 
gotra”, that is to say, a “bhinna gotra 
sapinda.” Therefore for the bandhu re- 
lationship to exist it is essential that 

(1) A. l. R. 1914 P. C. 1=42 Cal. 384=25 I. C. 

290=41 I. A. 290 (P. C.). 


1915 

the person claiming to he the bandhu 
and the last owner must have been 
sapindas of each other. The rule of 
sapinda relationship has been laid down 
in the Mitakshara and it extends to 
seven degrees on the father’s side and 
five degrees on the mother’s side, includ- 
ing the last owner. Taking the pedigree 
put forward by the plaintiff which, will 
be found at p. 9 of the paper book, it is 
clear that Bulaki was one degree beyond 
the seventh degree counting from 
the last owner Khairati Rai. We are 
asked to count the seven degrees from 
the great-grandfather of Khairati, who 
was the common ancestor, and it is said 
that, computing from the common an- 
cestor Khairati is within the seventh de- 
gree; but this computation would leave 
out of consideration altogether Khairati 
himself and his fathqr. The mode in 
which relationship should bo computed 
is stated in Sarvadhikari’s Tagore Law 
Lectures (1880), p. 707, and that is a 
mode which the lower appellate Court 
has adopted. We think that the deci- 
sion of that Court is right. We dismiss 
the appeal with costs. 

v.B / r.k. Appeal dismissed^ 
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Chamikr and Piggott, JJ. 

Yakub A/z — Judgment-debtor — Appel- 
lant. 

V. 

Durga Prasad and others — ■ Deoree- 
holders”'"Uespondents. 

Execution Second Appeal No. 1380 of 
1914, Decided on 11th May 1915, from 
order of Addl. Dist. Judge, Meerut. 

Limitation Act (9 of 1908), Art. 182 — Exe- 
cution application struck off on failure to re- 
ply to objection to attachment — Fresh execu- 
tion after three years held to bs in continu- 
ation and not barred — Execution. 

In execution of a decree certain property was 
put up for sale. An objection was filed that a 
part of the property belonged to a third person. 
The Court asked the pleader of the decree- 
holder to make statement as to that by a cer- 
tain date. The pleader failed to make such 
statement. The Court struck off the application 
for execution and sent the file to the record 
room, Three years afterwards another appli- 
cafion for execution was made; 

Heidi that the second application must le 
treated as an application to revive the former 
proceedings and was not barred by time. 

[P 411 C 2] 

S. M. S'uhiiman’-ioT Appellant. 

A. P. Dube — for Respondents. 

Judgment.— The respondents on 27th 
Agust 1908, obtained a decree absolute 
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for sale of certain property. On 1st 
December 1903, they applied for execu- 
tion of the decree by sale of the property 
of the appellant judgment-debtor and 
also of the share of Mt. Qulsum Bibi and 
two ladies named Jafri Begum and 
Askari Begum. The share of Mt. Qulsum 
Bibi had been definitely excluded from 
the decree for sale by the decree of an 
appellate Court. When the fact was 
brought to notice that the decree-holders 
wished to sell the share of Mt. CJulsum 
Bibi, an order was passed exempting her 
share from sale. Later on the Collec- 
tor to whom the proceedings bad been 
transferred discovered that the decree- 
holders had applied for the sale of the 
shares oi Mt. Jafri Begum and Askari 
Begum also, and in January 1911 he sent 
the record back to the Sub.- Judge for 
orders. On* 2nd February 1911, the Sub. 
Judge called upon the pleader for the 
decree-holders to make a statement 
regarding the shares of the two ladies. 
Further time was allowed to the pleader 
more than once and the last date fixed 
for the purpose of -receiving his state- 
ment was 1st March 1911. On 11th 
May 1911, the application for execu- 
tion was struck off and the file was 
sent to the record room. The present 
application for execution was made on 
20th December 1913. It was presented 
more than three years after the date of 
the last application to tho Court for exe- 
cution or to take some step-in-aid of 
execution, and tho judgment-debtor has 
pleaded that the application is barred 
by limitation. Tho decree-holders on the 
other hand, have contended, and their 
contention has been accepted by both the 
Courts below, that the present applica- 
tion should be regarded as one made for 
the purpose of reviving and carrying on 
an execution proceeding which had been 
suspended by no act of default on their 
part. 

It is true that the decree-holders’ 
pleader failed to make a statement to 
the Court regarding the shares of the 
two ladies Jafri Begum and Askari 
Begum, but it does not appear that tho 
case was called on for hearing on 1st 
March 1911, the last date fixed for re- 
ceiving the statement of the pleader. 
It does not appear that either the decree 
holders or their pleader were even aware 
of the penalty which would be imposed 
if they failed to make the statement, and 


Allahaaad 411 

it seems to us that when the pleader 
failed to make the statement, the proper 
course to adopt was to direct that the 
shares of the two women should, not be 
sold and not to throw out the applica- 
tion altogether. Both the Courts below 
have held that it was not owing to the 
default of tho decree-holders that their 
application was consigned to the record 
room. On tho whole, we are of opinion 
that the view taken by the Courts below 
is correct and we are not satisfied that 
the Court, when sending the case to tho 
record room, intended to dismiss the ap- 
plication for execution altogether. In 
the circumstances we think that the pre- 
sent application may properly be treated 
as an application to revive the proceed- 
ings which were suspended on 11th May 
1911, by the order of the Subordinate 
Judge consigning the record to the 
record room. The appeal is dismissed 
with costs. 

v.b./rk. Appeal ilmnissecU 
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Banerji aed Rafique, JJ. 

llustom — Appellant. 

v. 

E7np)croi — Opposite Party. 

Criminal Appeal No. 548 of 1915, De- 
cided on 3rd August 1915, from order of 
Bess. Judge, Farrukhabad. 

Criminal P. C. (5 of 1898), S. 512 — Omis- 
sion to record finding about accused ab- 
sconding and not likely to be immediately 
arrested is fatal to admission of evidence 
recorded. 

A murder was committed iii 1897. The ac- 
cused ran away at that time and was not heard 
of till he was arrested m 1915. The witnesses 
wore examined in 1897 on behalf of the prose- 
cution to prove the commission of the olTenco 
by the accused. The j\ragi8trate however did 
not rccoid any lindiug that m his opinion the 
accused had absconded and that there was no 
immediate prospect of his arrest. The accused 
was convicted on the evidence recorded in 
1897. 

Ucld : that the evidence given m 1897 was 
inadmissible to prove the guilt of the accused 
and that the conviction was bad. [P 412 G 2] 

C, Alston — for Appellant. 

B, M alcomson — for the Grown. 

Rafique, J. — The appellant in this 
case is one Eustom, who was committed 
to the Court of Session on the charge of 
murder under S. 302, 1. P. C. During 
his trial, the learned Sessions Judge 
added a further charge under S. 307 that 
is, an attempt at mipder, and convicting 
him under that section sentenced him to 
transportation for life. The murder was 
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committed as long ago as 3rd December 
1897. The case for the prosecution is 
that on the night of 3ri December 1897 
the appellant was driving a camel cart 
from "Farrukhabad. On his arrival at 
Nandsa. he had to change the camel and 
asked Badullah, who was in charge of the 
camel that was relieved, to help him in 
the harnessing of the other camel and 
also to accompany him to the next stage. 
Sadullah refused to go with the appellant 
any further, upon which the appellant 
took up an axe and attacked him with 
it and inllicted blows on the head which 
resulted in almost instantaneous death. 
Eiustoni, the appellant, then ran away 
and was not heard of till he was ar- 
rested this year, and put on bis trial. 
Soon after the murder, the chaukidar of 
the place reported the oceiurence and the 
Sub-Inspector proceeded to the spot at 
once. The case was sent up to the 
Court on 21th December 1897, and on 
the same date evidence purporting to be 
taken under S, 512, was recorded. Sub* 
sequently it was discovered that the 
proceedings which were taken in 1897 
were incomplete and an order was issued 
to the police to furnish proper evidence. 
This was in 1898. A proclamation under 
S. 87 was issued as also a wairant for 
the arrest of Rustom, both of which 
vere sent to the District of Mainpuri of 
vhioh district he was a resident. Quo 
Uaiillah, a constable of the Mainpuri 
District, was examined on IGth August 
898, who deposed to having made a 
earch for the appellant and to having 
ailed to find him. On 3rd September 
[898, the witnesses who were examined 
n 1897 were re-examined. 

Some time in April 1911, the proaecut- 
ng Inspector of Farrukhabad, presura - 
bhly on going through the old files, came 
ipon the file of this case. He reported 
ihat the evidence which purported to 
lave been taken under S. 512, Criminal 
?. C., was not legally correct and re- 
jommended that fresh proceedings should 
)e taken. In accoidance with his sug- 
gestion. the case w^as again taken up by 
a Magistrate of the district and formal 
evidence of the appellant having ab- 
sconded was recorded and the only sur- 
viving witness, Mt. Vilayatan, was exa- 
mined. These facts we have discovered 
by going carefully through the files of 
1897, 1898 and 1911, which are in the 
record of this case. The only evidence 
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against the appellant onliis trial in tha 
present case consists of the deposition of 
Mt. Vilayatan who is alive and was 
examined before the learned Sessions 
Judge, and the depositions of four other 
witnesses who were examined in 1897, 
namely, Iratiazan, Ilusaini, Mohan and 
Ram Singh. The learned Sessions Judge,- 
by a formal order dated 21at June 3915, 
brought the statements of the said four 
witnesses on the record as evidence on 
behalf of the prosecution. Wo also find 
the evidence of the said four witnesses 
recorded in 1898 on the file of the Ses- 
sions Court, though no order appears on 
the file showing how and when and under 
what circumstances were those state- 
ments brought on the record. »/Tb 0 evi- 
dence of Mt. Vilayatan as recorded by 
the learned Sessions Judge at the pre- 
sent trial was rejected by' him. The 
conviction of the appellant rests on the 
statements of the other witnesses re- 
corded in 1897. The learned counsel for 
the appellant contends that the said 
evidence is inadmissible, inasmuch as 
no proof of the absconding of the ac- 
cused had been formally received and 
recorded prior to the examination of the 
said witnesses. 

We think that this objection is valu' 
and must prevail. In S. 612 it is dis 
tinctly laid down that if it is proved 
that an accused person has absconded, 
and that thejo is no immediate prospect 
of arresting lum< the Court competent to 
try or commit for trial such person for 
the offence complained of may, in his 
absence, examine tho witnesses (if any) 
produced on behalf of the prosecution 
and lecord their depositions. It is clear 
from the language of the section that 
the Court which records tho proceedings 
under it, must first of all record an order 
that in its opinion, it has been proved 
that the accused has absconded and that 
there is no immediate prospect of his 
arrest. No such finding appears on the 
file of 1897; in fact no evidence was 
taken in that year to show that the pre- 
sent appellant was absconding and that 
there was no immediate prospect of his 
arrest. The evidence of 1897 b^ng in- 
admissible, the conviction of the appel 
lant on the basis of such evidence can 
not stand. But it is suggested on be- 
half of the Crown that the case should 
be sent back for retrial with a direction 
to the learned Sessions Judge to admit 
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the evidence taken in 1898, inasmuch as 
that evidence was taken after proof had 
been received of the absconding of the 
accused. 

We find that the only statement in 
1898 with regard to the absconding of 
Lhp accuaecl is that of one Ataullab, a 
constable of the Main pun Dislricb Ho 
does not say that there is no immediate 
prospect of the arrest of the accused, 
ncr is there any finding by the Magis- 
trate that he is satisfied that the accused 
is absconding and that there is no im- 
mediate prospect of his arrest. More- 
over, wo have considered the evidence of 
the other witnesses who were examined, 
in 1898 and are of opinion that their 
evidence is insufficient to bring the 
charge home to the appellant. Of the 
witnesses examined in 1898, Mt. Vila- 
yatan cannot be le'iod upon. Mohan 
Chamar and Mahomed Yusuf distinctly 
say that they did not see Rustom, the 
appellant, strike the deceased. The other 
witnesses Imtiazan, Ram Singh and 
Husaini do say that they recognized 
Rusto.m as the assailant of the deceased. 
It should be observed here that none of 
’Dhe witnesses was present actually on 
the spot when the assault on Badullah 
is said to have taken place. All the wit- 
nesses say that they ran upon hearing 
the cries of Sadullah. Imtiazan and 
Husaini also ran up. It was a dark night 
and according to Mahomed Yusuf, it was 
not possible to recognize any person at 
any distance. There is therefore room 
for doubt as to the evidence of Imtiazan, 
Husaini and Ram Singh. In our opinion, 
it would serve no useful purpose to send 
back the case for retrial with the direc- 
tion to admit the evidence taken in 1898, 
We therefore accept the appeal, set aside 
the conviction and sentence passed uoon 
the appellant and acquit him of the 
oilenoe of which he has been convicted, 
and direct his immediate release. 

Banerji, J.— I concur. 

v.b./r.K. Appeal allowed. 
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Richards, 0. J. and Banerji, J. 
Nathu and another — Appellants. 

v. 

Mt, Ookalia and another —Bespdts. 
Second Appeal No. 1175 of 1914, De- 
cided on 19th July 1915, from decision 
of District Judge, Moradabad, D/- 20th 
May 1914. 


Agra Tenancy ‘Act (2 of 1901), S. 22 — 
Tenant died before 1901 — Widovr succeeded 
— She died after the Act leaving daughter — 
Collaterals of tenant cannot succeed. 

P, who was an oceupincy tenant, died prior 
to the passing of Act 2 of ISOl. liis widow 
succeeded to his holding. The widow died leav- 
ing a danghtci while Act 2 of IDOl \^as in force 
The collaterals of P sued the diughter for pos- 
session of the holding and some of thorn alleged 
to have been in ]oint cultivation \\ilh P . 

Held : that the plaintiffs could not succeed 
to the holding after the death of the widow. 
23 I. C. 100, Fell ; 20 I.C.l \ 5 f . G. BS4, Ref. 

[P 414 G 11 

M, L, Agarwahi~ior Appellants. 
Mohan Lai Sandal — for Respondents. 
Judgment. — This appeal arises out of 
a suit in which the plaintiffs claimed 
possession of an occupancy holding. The 
holding at one time belonged to one Par- 
bhu. He died before the present Tenancy 
x\ct came into force. He was succeeded 
by his widow, who remained in posses- 
sion for a number of years and died 
after the present Act came into force- 
The plaintiffs alleged themselves to be 
brothers and nephews of Parbiui, and 
two of them allege that they were joint 
in cultivation with Parbhu. The princi- 
pal defendant is the daughter of Parbhu. 
The Court of first instance dismissed the 
plaintiff’s suit and this decision was 
affirmed by the lower appellate Court, 

On behalf of the appellant the case 
of Mt. Suriiati v. Jageshar (l) has been 
cited ; also an unreported decision in 
Second Appeal No. 1118 of 1914. On the 
other side the case of Dulan y. Mid 
Chand (2) and also the case of Deoki Bai 
Y. Parhati (3) are cited. It seems to us 
that the plaintiff in a suit for ejectment 
had to prove a title vested in him which 
gave him a right to the possession of the 
land in dispute, S 22, Agra Tenancy 
Act, provides for the devolution of the 
interest of an oocupancy tenant, but it is 
perfectly clear from the language of the 
section that it only provides for such 
devolution whero the tenant dies affcei 
the passing of the Act. If we regard 
Parbhu’s widow as the full tenant of the 
occupancy holding, the plaintiffs have nc 
right, because tliey are not the male 
lineal descendants of Parbhus widow, 
nor did they share in the cultivation witl 
her. If we consider that Parbhu was- 
the last full tenant and that his widow 
only succeeded to a widow’s estate, thor 
ll) Tl913j 20 I G. 7. 

(2) [1910] 32 All. 314—5 1. G. 384. 

(3) [1914] 23 I. 0. 100. 
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it seems to us that S. 22* Tenancy Act, 
jhas nob provided for the devolution in 
jsuoh a case. Ib is admitted that at the 
time of Parbhu’s death the present plain- 
titfs could not have succeeded even if 
Parbhu left no widow. In the un- 
'reported case to which reference has 
been made a learned Judge of this Court 
says: 

“the Board of Kovenue appears to have taken a 
decided view that m circumstances like the pre- 
sent a sucession would bo governed by the 
provisions of S 22, Act 2 of 1901.” 

We doubt if this statement is quite 
accurate. So far as we are aware the 
practice of the Board of Reveniia is to 
look upon the party who has succeeded 
to the occupancy holding as the “full 
tenant.” We have pointed out that 
jeven if tliis be the true aspect, the plain- 
itiils would have no right to succeed. We 
think that in principle the present case 
is governed by the case of Deoki Bai v. 
Parbati (3). We think that the view 
taken by the Courts below was correct 
and ought to be affirmed. We accor- 
dingly dismiss the appeal with costs. 

VB/r.K. Aj^peal dismissed. 
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ClIAMIER AND PiGDOTT, JJ. 

Miinna Lai — Judgment-debtor — Ap- 
pellant. 

v. 

Radha Kishan — Decree. holder — lles- 
pondent. 

First Appeal No, 13 of 1915, Decided 
on 21st June 1915, from order of Sub- 
Judge, Muttra. 

Civil P. C. (5 of 1908), O. 21, R. 89— Money 
deposited next day after 30 days because 
though tendered was refused on previous 
day — Held deposit in time, judgment-debtor 
having done all that was possible. 

A judgment-debtor applied to set aside a sale 
on the last day of limitation and tendered the 
“money to the Treasury Officer shortly before 
3 p. m., the hour at which the Treasury is 
closed to the public. The Treasury Officer re- 
fused to take the money as it was too late to 
count. He however observed that the money 
could be paid at any time within three days of 
the tender. The judgment-debtor consequently 
paid the money next day after 30 days had 
expired: 

Held: that the judgment-debtor having done 
all that was possible for him to do to pay the 
money into the Treasury within time must be 
taken to have paid the money in accordance 
with law. [P 415 C 1] 

Jaivahar Lai Nehru for Motilal Nehru 
— for Appellant. 

Lalit Mohan Banerjt and Sham Kri- 
shna Dar— for Respondent. 
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Judgment. — This is an ^appeal by a 
judgment-debtor against an order of the 
Subordinate Judge of Muttra, refusing to 
set aside a sale held in execution of a 
decree. The sale took place on 7th August 
1914. As 6th September was a Sun- 
day the judgment-debtor was entitled .ta 
make an application under O. 21, R. 89, 
and pay the sum specified in that rulo 
on 7th September. The evidence showa 
that the judgment-debtor was not able 
to raise the money required for the pur- 
pose until about 2 o’clock on the after- 
noon of 7th September. According to 
the evidence on 7th September he made 
an application to the Court with tender 
in the prescribed form No. 43 duly filled 
in, and obtained thereon an order of the 
Court that the money should be®' deposi- 
ted in the Treasury. He took the money 
to the Treasury shortly before 3 p. m., 
the hour at which the Treasury is closed 
so far as the public are concerned. 

The Treasury Officer looked at his watch 
and said that it was too late to count tha 
money (Rs. 12,735-9-0) on that date and 
he observed that the money could be paid 
at any time within three days of tha 
tender. He was probably referring to 
the words on the duplicate tender, “re- 
ceive and credit the above sum if ten- 
dered to you within three days.” But 
these words cannot be used for the pur- 
pose of extending the period of limi- 
tation allowed by law. They are inten- 
ded to facilitate the checking of the ac- 
counts kept by the Court. The judg- 
ment-debtor says that he accepted tha 
statement of the Treasury Officer aa 
correct, and as tha Treasury Officer de- 
clined to take the money, he took it away 
and paid it into the Treasury on tha 
following day. The Subordinate Judge 
has held that it is not proved that tha 
money was tendered before 3 p. m., on 
7th September and has accordingly de- 
clined to set aside the sale. The evi- 
dence that the money was tendered ta 
the Treasury Officer before 3 p. m., is 
however uncontradicted and should, wa 
think, be accepted. The question how- 
ever is whether under the circumstances, 
the payment required by 0. 21, R. 89, 
Civil P. C., should be taken to have been 
made within the time allowed by law. 
The leained counsel for the judgment- 
debtor relies upon the decision of the 
Calcutta High Court in Mahomed Ahhar 
J aman Khan v. Suhhdeo Panday (i), in 
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which it was held in accordance, with 
the principle curiae neminem grava- 
hit, that the payment must be taken to 
have been made in time where the judg- 
ment-debtor had applied to the Court 
under-R. 89, O. 21, on the 30th day from 
the sale and was ready to deposit the 
required sum in Court and the ohallan 
to the Treasury had been duly filled up 
and placed in the hands of the proper 
officer, but the signature of the presi- 
ding officer of the Court could not be 
procured on that day as he had left the 
Court. The result was that the ohallan 
was signed on the following day and on 
the authority of it the money was re- 
ceived by the Treasury Officer. The Cal- 
cutta High Court held that the appli- 
cation of ^ the judgment-debtor to have 
the sale set aside should under the cir- 
cumstances have been allowed. The 
present case is not on all fours with the 
Calcutta case. In the latter it was quite 
clear that the Court by its own action 
had prevented the judgment-debtor from 
paying the money into Court within time. 

In the present case the question is 
what the Treasury Officer ought to have 
done when the money was tendered 
to him shortly before 3 p. ra., on 7th 
September. We are not satisfied that 
the Treasury Officer could not have ar- 
ranged for the safe custody of the money 
until it could be counted in the presence 
of the judgment. debtor, and we think 
that it is probable that he would have 
made some such arrangement if he had 
not been under the impression that the 
judgment- debtor was entitled to three 
days from the date of the tender within 
which to pay the money into the Trea- 
sury. Under the circumstances wo think 
that it should be held that the judgment- 
debtor in this case did all that it was 
possible for him to do to pay the money 
into the Treasury on 7th September, i.e., 
within time, and that he was prevented 
from paying the money by the action of 
the Treasury Officer, who for this pur- 
pose must bo regarded as an Officer of 
fcho Court. We therefore allow this ap- 
peal, set aside the order of the Subordi- 
nate Judge, and direct that the appli- 
cation be disposed of according to law. 
We make no order as to the costs of 
this appeal. 

V.B./r^K. Appeal allowed. _ 

(T) [19X1] 10 I. 0. 51. 
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Richards, C. J. 

Ilahim Singh and others — Applicants. 

V. 

Em i)er or— Opposite Party. 

Criminal Revn. Petn. No. 633 of 1915, 
Decided on 10th August 1915, from order 
of Dist. Magistrate, Mainpuri. 

Criminal P. C. (5 of 1898), S. 110 — Evi- 
dence of good character by accused should 
not be lightly brushed aside. 

Where proceedings under S. 110 ire taken 
against a person and ho is able to produce \vit- 
nesses on hia behalf to speak of his good 
character, the Court ought to pay particular 
attention to such evidence It should not neces- 
sarily bo behoved but the Court should find 
substantial reason for not believing the evi- 
dence before it makes an order. [P 310 0 IJ 

Sital Prasad Ohose and Clma Shanker 
Ba^pai—ior Applicants. 

B. Malcomson-- ior the Crown. 

Judgment. — The five appellants Ha- 
kim Singh, Dal Singh, Gandharp Singh, 
Hukam Singh, and Khem Singh have been 
ordered to furnish security under B. 110, 
Criminal P. G. All five are thakurs. Hu- 
kain Singh and Dal Singh reside in one 
village, the other three in another village. 
Hukam Singh and Dal Singh have been 
represented by Mr. Bajpai, whilst the 
other three applicants have been repre- 
sented by Mr. Sital Prasad Ghose. They 
were separately represented in the Court 
below also. I have gone carefully through 
the evidence on both sides. The learned 
District Magistrate in confirming the 
order of the Court below says: 

“There is no doubt that the Magistrate has ad- 
mitted a great deal of evidence which was quite 
inadmissible, for instance, the evidence of sus- 
picions without any tangible ground having 
been stated for these suspicions, also second 
hand evidence or mere hearsay about what some 
person told another person and that person not 
being produced as a witness and so forth.” 

He then proceeds to say that in deal- 
ing with the evidence for the prosecution, 
he will eliminate all such evidence. All 
the applicants are possessed of some 
zamindari and cultivation. Of course 
it by no means follows that because a 
man is the owner of some zamindari, ho 
is not a badmash. At the same time the 
fact that he has some property and posi- 
tion ought to be taken into consideration 
when dealing with a person under the 
provisions S. 110. The evidence, in my 
opinion, given in the Court of first in- 
stance, was very unsatisfactory and very 
vague. The statements were made against 
all seven persons who were then charged 
in a ‘'lump.” Witness after witness sayst 
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**All these persons are had characters.” 
The Magistrate ought to see that the wit- 
ness is really speaking and has reason for 
speaking against each. If I were trying 
the case as a Court of first instance, I 
Iiardly think that T would feel justified, 
on the evidence, in binding the accused 
over under S. 110; at the same time I 
must bear in mind that this is not the 
Court upon whom rests the responsibi- 
lity of administering the provisions of 
S. 110, 1 can only deal with the case in 
revision, x^ccordingly unless I can find 
some substantial grounds for thinking 
that the Court below has gone astray, I 
ought not to interfere. In the present 
case, I think such grounds do exist. The 
Court below has wiped out all the evi- 
dence that was given on behalf of Hu- 
kam Singh and Dal Singh simply be- 
cause it was of opinion that the thakurs 
had held a panchayat in connexion with 
this case. It seems to have thought that 
it necessarily follows that the evidence 
given in support of the good character of 
the applicants was false because it was 
the result of a panchayat. No doubt it 
might happen that the thakurs would 
take up the case of the accused and come 
to a decision to support them at all 
hazards, quite irrespective of the merits. 
On the ocher hand, it might very well 
be that the thakurs of the neighbourhood 
might have reason to think that their 
fellow-castemen were not being fairly 
treated and that all that they did was 
to lend support to witnesses ready co 
come forward and to speak the truth. I 
have a great dislike to lay down any 
hard and fast rule as to how cases under 
S. 110 shonld be dealt with. 

Each case should be dealt with on its 
own facts and circumstances. I think, 
however one rule may very safely be 
laid down, and that is this: Where pro- 
ceedings under S. 110 are taken against 
a person and he is able to produce wit- 
nesses on his behalf to speak of his good 
character, the Court ought to pay parti- 
jcular attention to such evidence. I do 
jnot mean to say that it should neces- 
jsarily be believed, but the Court should 
ifind substantial reason for not beliving 
the evidence before it makes an order, 
iBadraashes who happen to be rich or in- 
liuential may, of course, be able to pro- 
cure false evidence as to their character. 
But speaking generally, I think a person 
I who really is a notorious bad character 


would find considerable difficulty in get- 
ting a largo number of his neighbours 
to come forward and speak to his good 
character. In the present case, after 
carefully reading the judgments of both 
the Courts of first instance and,of the 
District Magistrate, I am of opinion that 
pioper attention has not been paid to 
the evidence which all of the five appli- 
cants adduced. Under the special cir- 
cumstances of this case, I think that the 
order both of the Magistrate and of the 
District Magistrate should be sot aside. 
I accordingly allow the application, set 
aside the order of both of the Courts be- 
low and the accused will be released if 
in custody. If they have given security, 
such security will be cancelled. 

v.b./r.k. Order set aside, 

A. I. R. 1915 Allahabad 416 

Tudball, J. 

Damodar Das — Defendant — Appellant. 

v. 

Tilak Plaintiff — Respondent. 

Second Appeal No. 1084 of 1914, Deci- 
ded on 14th June 1915, from decree of 
Addl. Judge, Saharanpur. 

Easements Act (5 of 1882), S. 23 — Building 
three storeyed pucka house with five spouts 
to discharge water in place of single storeyed 
thatched roof is increasing burden. 

The defendant had a single-storeyed house 
with a thatched roof. One portion of the that- 
ched roof discharged the rain water on the 
plaintiff’s land between the houses of the two 
parties. lie removed his thatched house and 
built a three storeyed pucka house with five 
spouts on the roof to discharge water on to the 
land. 

npld, that there was a considerable increase 
of burden within the meaning of S. 23, Ease- 
ments Act. [D 417 C 1] 

Nihal Chand - for iVppellanfc. 

<S. A. Haidar — for Respondent. 

Judgment. — The sole question in this 
appeal is whether the defendant has 
increased the burden within the meaning 
of S. 23, Basements Act. The facts are 
simple. The defendant had a single- 
storeyed house with a thatched roof. 
One portion of the thatched roof dischar- 
ged the rain water on a small lane bet- 
ween the houses of the two parties. He 
has removed his thatched house and has 
now built, a three-storeyed pucka house 
and he has put spouts on the roof of the 
house to discharge water on to the landj 
between the plaintiff’s wail and his wall.| 
The Court of first instance held that 
there was really no increase in the 
burden except where the water from one 
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spout fell on to the \vall of the plaintiff's 
house. That spout, the Court ordered, 
should be altered in its direction. The 
lower appellate Court has held that the 
spouts clearly threw an additional bur- 
den on the servient heritage. It seems 
to me that there can be no question that 
there is a considerable difference between 
the burden which the servient heritage 
formerly bore and that which it now 
bears. In the first place double the 
-quantity of water now falls upon it. 
The roof of the defendant’s house was a 
sloping roof. Half of the water fell in 
one direction and the other half in ano- 
ther direction. It is now a flat roof and 
the whole of the water is discharged 
through five apertures and falls from a 
greatly increased height on to the land 
jbelow it. In my opinion there has been 
ja considerable additional burden placed 
lupon the plaintiff’s land and the order 
|of the Court below in regard to the 
ispouts on the roof on the second floor of 
jthe defendant’s house is fully iustified. 
ilf the dafendant wishes to discharge his 
water on this land, he must so arrange 
that there is no addition to the burden 
which the servient heritage bore. The 
burden he has now placed upon it is a 
considerably increased one and in my 
opinion thoi>8 is no force in this appeal. 
It is therefore dismissed with costs, 
V.B./r.K. Appeal dismissed, 

A, I. R. 1915 Allahabad 417 

Richards, C. J. and Piggott, J. 
Bateshar and others — Accused — Appli- 
<5ants. 

V. 

Emperoi — Opposite Party. 

Criminal Revn. Petn. No. 311 of 1915, 
Decided on 29th Juno 1915, from order 
of Sess-Judgo, Cawnpore. 

(a) Criminal P. C. (5 of 1898), S. 537— 
Without examining complainant Magistrate 
sent for police report and summoned accused 
— Accused discharged as complainant absent 
— On subsequent appearance of complainant, 
he and witnesses were examined — Accused 
then summoned and tried and convicted — 
Trial held not irregular one. 

A complaint was made before a Magistrate. 
The Magistrate without at once examining the 
complainant, sent for the papers of the police 
investigation and summoned the accused and 
fixed a date asking the complainant to proceed 
with the case independently on that date. On 
the date so fixed, the accused appeared, but the 
complainant did not. The Magistrate dis- 
charged the accused. Subsequently on the same 
date the complainant appeared and explained 
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the cause of his delay. The Magistrate again, 
without examining the complainant fixed an- 
other date giving the complainant opportunity 
to examine his witnesses. On the date so fixed 
the complainant and his witnesses were exa- 
mined and a process was issued against the 
accused. Subsequently the accused wore con- 
victed of the offences complained of: 

Held, that there was no sufficient cause to set 
aside the conviction on the ground of irregu- 
larity. [P 418 0 1] 

(b) Penal Code (45 of 1860), Ss. 323 and 
325 — When simple and grievous hurts caused 
in same affair, cumulative sentences can be 
passed. 

Where difierefut persons are injured, grievious 
hurt is caused m one case and simple hurt in 
others, the Magistrate is competent to pass cu- 
mulative sentences. [P 418 C 2] 

W. Walla, oh — for Applicant. 

R. Malcomson-’ioY the Crown, 

Judgment. — This is an application in 
revision. The facts are briefly as fol- 
lows: A complaint was made to the po- 
lice in which the complainant com- 
plained that he and certain other persons 
had been beaten by the present appli- 
cants, and that one of them had suffered 
injuries amounting to giievous hurt. The 
police do not appear to have been vary 
anxious bo initiate proceedings. The re- 
sult was that the complainant came be- 
fore Mr. Williamson, a Magistrate of the 
First Class, with what amounted to a 
“complaint” though no fijubt it was to a 
certain extent also t ooenplaint against 
the police for not moving in the matter, 
This was on 8th February. The Magis- 
trate made an, order in the following 
terms: 

“Papers of the police investigation to be pro- 
duced before me on 16th February. The com- 
plainants, if they wish to prosecute their case 
independently of the police, should produce evi- 
dence on that date and also summon the ac- 
cused.” 

This order was not regular. There was 
no objection, of course, to the Magistrate 
sending for the police papers. On thra* 
contrary it was a very correct thing for 
him to do but under S. 200, Criminal 
P. C., he ought at once, and before he 
summoned the accused, to have examined 
the complainant on oath, On 16th Feb- 
ruary for some reason or other the com- 
plainants did not turn up. The accused 
were in Court and the Magistrate made 
an order of discharge under S. 259, Cri- 
minal P. C. The very same day the com. 
plainants turned up and evidently ex- 
plained to the learned Magistrate how it 
was that they were uar.blj to be present 
in Court Thereupon uhe Magistrate 
made tne following order: 
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‘‘The applicants appeared after the rising of the 
Court, having arrived ‘by a late tram, in view 
of the police report and the departure of the 
accused it will be sutlficiont to allow applicants 
so much giace as to give them an opportunity of 
showing, under S. *202, Criminal P. C., whether 
they c!in support their case liy evidence To 
23rd February for this purpose.’’ 

This order is dated the 17th, although 
febe corresponding vernacular order in 
the order sheet is dated the 16th. On 
23rd February the complainant and four 
witnesses wore examined and process was 
ordered to issue for the aiscused. The 
proceedings against them began on 8th 
March. The Magisfrate again, on IGth or 
17th February, in a lesser degree, made 
the same mistake as he had made in the 
previous order He did not at once ex- 
amine the complainants on oath. It is 
contended in revision that the conduct 
of the Magistrate amounts to such an 
illegality that it vitiates the entire pio- 
ceedings. It is admitted however that 
according to the rulings and pracbice of 
this Court an order of discharge is no 
bar to the Court taking cogniz.tnce of 
ihe case upon a fresh complaint or a 
^resh police report, notwithstanding that 
ihe complaint or police report refers to 
ihe very same offence in respect of which 
;h0 accused had previously been dis- 
sharged. It follows from this that if the 
Jourt had never made the order dated 
ihe 17th February, and on 23rd Feb- 
ruary the compbu’' - . i !< the 

Magistrate, explained to‘him whv it >vas 
be had been unable to attend on the l6t.h, 
xnd bad then made an oral complaint to 
the Magistrate, the prcceedings which 
led to the issue of process and the sub- 
sequent trial would all have been tegular. 
It seems to us that the irregnlailty m the 
previous orders cannot, under the cir- 
''umstances of tlie present case, he said 
to vitiate the prcceedings. At the same 
time we wish very strongly to impress 
upon the learned T^lagistrate that the pto- 
visions of the Co e as to procedure ought 
to be strictly complied with. Non-ohser- 
vance of the ]iroViSions of the Code leads 
no much confusion ard waste of public 
time, not to speak of involving the par- 
ties in unnecessary expense. Under the 
icircumstances of this case we see no 
sufficient ground for setting aside the 
conviction on the ground of the irregu- 
larity in the issuing of process to the 
Uocused. 

The second loint raised in the applica- 
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tion is that cumulative sentences were 
illegal. It seems to us that there is no 
force in this contention. Different per- 
sons were injured, grievious hurt was 
caused in one case and simple hurt in 
others. Therefore it was competent for 
the Court to impose seiiarate and cu- 
mulativo sentences. 

The only other matter is a question of 
severity of sentence. The injuries in most 
of the oases were simple. In one case 
there was a broken finger and the inflic- 
tion on the head of a wound which laid 
bare the bone. No doubt these injuries- 
were of a serious nature. There are how- 
ever some circumstances connected with 
the case in which it is unnecessary to go 
in detail but we have considered these 
circumstances, and we think that the 
ends of justice will bo met by making the 
sentences passed run concurrently. We 
order that the sentences of iinprisorimont 
passed on Bateshar and Mathura shall 
run concurrently instead ot conseou 
tively. In all other respects we dismiss 
the application. The applicants must 
surrender to their hail. 

v.B./ii.K. Order modified 
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Richai'DS, C. J. 

Emperor 

V. 

Bam Vaynl and others - Opposite 
J7irtie3. 

Criminal Ref. No. 757 of 1915, Decided 
on 9th Sejiiernber 1915, made by SobS. 
Judge, Buaaun. 

Penal Code (45 of 1860), S. 379— Removal 
must be dishonest to constitute theft. 

JJofoH} an :icciu.Ld can bo found to be guilty 
of the offonco of theft, it mubt be found thit 
be disbcnostly took boiuc pioperty out of the 
pORse‘=^8!on of a not Inn per^^oii. 

Where a tenant believing that a legal die 
traini had bfcn ludde by his landlord of the 
Cl ops of his bolding Nvhich had been previously 
attached in execution of a decree against him 
cut and removed the crops. 

Held : that the ten int was not guilty of thoft 
inasmuch as he roald not bo said to have dis- 
honestly taken the pioperty out ot th® posses- 
sion of any other perton. [P 410 G 1} 

li Malcomsnii — for the Crown. 

Judgirent. — It appears that a decree 
w'as obtained against certain tenants- 
The karinda of the landlord purpoited to 
distrain the crops which had been at- 
tached in execution of the decree. The 
cultivators then cut and carried a way the 
crops. They were charged under S. 379 
with having connriittod theft and sen- 



1915# SCTKAJ Bhak V, 

tenced to oqo month s rigorous imprison- 
ment each. The learned Sessions Judge, 
on the m-itfcer coming up before him in 
revision, thought that the fact that the 
landlord had distrained the crops, made 
this subsequent cutting and taking away 
of the crops by the accused lawful. He 
considered that this would be so, not- 
withstanding that the distraint might 
have been more or less collusive between 
the landlord and his tenants. He there- 
fore thought the accused were wrongly 
convicted. The learned Magistrate has 
explained that in his opinion, distraint 
having been made by an agent who was 
not authorized in writing, was illegal 
and that therefore the illegal distraint 
could not justify the removal of the 
crops, the learned Sessions Judge points 
out that the distiess was hold to be law- 
ful by thq revenuo Court. In mv opinion 
it is unnecesary to decide whether or 
not the distress was lawful. A landlord 
who has rent duo to him is entitled to 
distrain, notwithstanding that the result 
of the distraint may be in whole or in 
part to defeat the execution of the decree. 
Before the accused could be found to be 
guilty of the offence of theft, it must be 
found that they dishonestly took the 
property out of the possession of another 
person. If the present accused believed 
that a legil distraint had been made by 
their landlord and in such belief cut and 
removed the crops, I do not think that 
they could he said to have “dishonestly" 
taken the property out of the possession 
of any other person. The accused of 
course are entitled to the benefit of any 
reasonable doubt and I think it may very 
well have been that the accused in the 
present case honestly believed that the 
distraint had been made by their land- 
lord. I set aside the conviction and sen- 
tences passed upon the accused. If they 
are in pnsou, they will be released. If 
they are on bail, they and their sureties 
will ha released. 

V.B./jl.K. Convection, set aside. 

A. I. R. 1915 Allahabad 419 

Richards, 0. J. and Tcdball, J. 

Siiraj Bkan — Defendant — Appellant. 

V. 

Somioarpuri —Plaintiff -Respondent. 

First Appeal No. 66 of 1914, Decided 
on 26th July 1915, from an order of 
Dist. Judge, Allahabad. 
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Bundelkhand Land Alienation Act (2 of 
1903), 3. 3 — S. 3 applies to voluntary trans** 
fers — Sanction not necessary to pre-emption 
suit. 

There is no provision in the Land Alienation 
Act, which entitles an intending pre-emptor to 
got the sanction of the Collector to bring a suit 
for pre-emption. The sanction contemplated in 
S. 3 of the Act applies to a voluntary transfer. 

[P 4iy 0 2j 

Dntga Charan Banerjt and Haribans 
Sakai — for Appellant. 

Bandar Lad — for Responlent. 

Judgment — This appeal arises out of 
a .suit for pre-emption. The plaintiff pre- 
emptor has been found by both the Courts 
to be a parson who was not entitled 
to purchase the piopeity in question 
having regard to S. 3, Land Alienation 
Act 2 of 1903, inasmuch as he was not a 
member of an agricultural tribe. The 
Court of first instance dismissed the 
plaintitl’s suit on this ground. The lower 
appellate Court seems to have con- 
sidered that the Court might make a 
decree in the plaintiff s favour subject to 
the consent of the Collector to be sub- 
sequently obtained, and remanded the 
case. We think the view taken by the 
learned District Judge was not correct. 
The plaintiff’s alleged cause of action 
was the fact that the vendor, being 
bound by a custom of pre-emption to 
first offer the property to the plaintiff, 
did not do so. We think that the Act, 
which provides that the property should 
not be sold to the pre-emptor, entirely ab- 
solved the vendor from any obligation to 
first offer the property to the pre-emptor. 
Is is said that the subsequent sanction 
of the Collector might smooth over all 
these difficulties. It seems to us that the 
Court’s jurisdiction was either to grant 
a decree for pre-emption or not to do 
so. It would be obviously open to many 
objections that the sale of the properf^ 
should be kept in abeyance until such 
time the Collector sanctions or refuses to 
sanction the sale. We may also point 
out that it is extremely doubtful whether 
the Collector could give any such sanction 
to a pre-emptor There is no provision 
in the Act which entities an intending 
pre-emptor to get the sanction of the 
Collector to bring a suit for pre-emption, 
If the sanction of the Collector could not 
be obtained before the bringing of the 
suit, it seems a fortiori that he could 
not grant the sanction subsequently 
The sanction contemplated in S. 3 is 
clearly in the case of a voluntary 
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transfer. We allow the appeal, set aside 
the order of the learned District Judge 
and restore the decree of the Court of 
first instance with costs in all Courts 

V.B./R.K. Appeal allowed 

A. I. R. 1915 Allahabad 420 

Chamier and Piggott, JJ. 

Dambar Singh — Decree* hold er — Appel - 
lant. 

V. 

Munawar Ah Khan and another—- 
Judgment-debtor — Respondents. 

First Appeal No. 96 of 1914, Decided 
on 28th May 1915, from decree of Sub- 
Judge, Meerut. 

❖ Civil P. C. (5 of 1908), S. ll—Various 
execution applications — Judgment* debtor’s 
objection on ground of nonliability allowed 
in one — In subsequent execution same objec- 
tion raised but dismissed for default — In 
the next execution dismissal of objection 
was held to be res judicata. 

A decree for possession of property and costs 
was passed against several persons. On an 
application for execution of this decree a com- 
promise was entered into between the decree- 
holder and some of the judgment-debtors, who 
had been projorma defendants by which the 
decree-holder admitted that he had no claim 
against these judgment-debtors. The decree- 
holder sold the decree and the transferee applied 
for execution against these judgment-debtors as 
well. They objected and it was decided that 
they were no longer liable. The transferee 
in another application for execution again 
joined these judgment-debtors and attached 
their property. They made an objection but 
they allowed it to go by default. In another ap- 
plication for execution against them they again 
made the same ‘objection ; 

Held ; that the later of the two inconsistent 
decisions in the proceedings must prevail against 
the earlier and that the objection was barred by 
the rule of res judicata ; 1 A. L. J. 41G and 

€ A. L. J. 49n B,ef. [P 420 C 2] 

P. L, Banerjee — for Appellant. 

Abdul Baoof— for Respondents. 

Chamier, J. — One Sri Kiahan Das 
.eb'tained a decree for possession of pro- 
perty and costs against several persons 
including the respondents. When ex- 
ecution was taken out in 1905, the res- 
pondents protested that they had never 
been anything but pro forma defendants 
and that the decree should not be in- 
terpreted as making them jointly liable 
{oT costs along with other defendants 
t/ho had contested the suit. A petition 
of compromise was filed on 20th April 
1906 in which the decree- holder admitted 
in express terms that he had no claim 
against the respondents under the decree 
and this compromise was made the basis 
of an order of the Court releasing the 
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property of the respondenta from attach- 
ment. Shortly after that the decree- 
holder sold the decree to the appellant, 
who in 1907 took out execution against 
the respondents. They put in an objec- 
tion and the Court decided that the res- 
pondents were no longer liable under the 
decree. The appellant , brought the case 
before this Court on appeal, and this 
Court held expressly that there had been 
a complete adjustment of the decree as 
between the original deciee- holder and 
the respondents and that the appellant 
was bound thereby. Notwithstanding 
the decision of this Court the appellant 
in April 1910 again took out execution 
against the respondents and attached a 
sum of Rs. 28-8-0, which happened to 
be in Court to their credit, and at the 
same time he asked for the attachment 
of a much larger sum against the other 
judgment-debtors. The respondents put 
in a petition of objection pleading that 
they had been discharged from liability 
under the decree, that property attached 
previously had consequently been re- 
leased, and that the application for 
execution was contrary to previous orders 
passed by the Court. But the respon- 
dents allowed, their objections to go by 
default, with the result that the applica- 
tion for execution was allowed and the 
money attached was paid out of Court 
to the appellant. 

The present application for execu- 
tion was presented in June 1913. The 
respondents objected on the ground 
that it has beend held more than once 
during the course of the execution pro- 
ceeding that they are no longer liable 
under the decree. The appellant’s conten- 
tion was and is that the Court order 
dismissing the respondents’ objection in 
1910 coupled with its order allowing the 
decree to be executed against the money 
belonging to the respondents, has the 
effect of wiping out the previous deci- 
sions passed in favour of the respondents 
and on the principle of res judicata de- 
bars the respondents from pleading that 
the decree has been .adjusted so far as 
they are concerned. IfJ is conceded that 
the later of two inconsistent decisions 
in the course of execution proceedings 
must prevail against the earlier: Mallu\ 
Mai V. Jhamman Lai (l) and Mai Sham 
Kishore v. Ugrah Narain Singh (2). The 

'“(1)‘[19041 1 A. L. J. 41G. ^ 

(2) [1909] 6 A. L. J. 49n 
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question is whether the order passed 
against the respondents in 1910 should 
be regarded as a decision that the deoeee 
had not been adjusted so far as the res- 
pondents are concerned and that they 
were still liable for the balance of the 
costs decreed. The respondents’ conten- 
tion is that the order of the Court de- 
cided no more than that the respondents 
were in 1910 liable for a sum of Rupees 
28-8-0. I am unable to accept this con- 
tention. The respondents’ petition of 
objection distinctly raised the question 
whether they were liable under the de- 
cree or had been discharged from liabi 
lity by the orders previously passed. No 
question of the extent of the respon- 
dents' •liability was before the Court. 
The dismissal of their objections resulted 
no doubt in the sum of Rs. 28-8-0 only 
being paid out of Court to them, but the 
Court did not apply its mind to the ques- 
tion of the extent of the respondents’ 
liability. It must, in my opinion, be 
taken to have decided that the decree 
had not been adjusted as alleged by the 
respondents; consequently execution 
might proceed as against them. It was 
also suggested that the appellant’s ap- 
plication for execution, directed as it 
was against other i)ersons than the res- 
pondents, was calculated to put them off 
their guard and to lead to them to sup- 
pose that as only a small sum of money 
belonging to them had been attached and 
a much larger sum had been attached as 
against other parsons, they had only to 
allow th(3 small sum of Rs. 28-8-0 to be 
paid to the respondents in order to bo 
rid of the whole business. The answer 
to this is that respondents were in no 
way misled by the appellant’s applica- 
tion. They came in at once with a peti- 
tion of objections and their failure to 
presb it is not explained. 

I am reluctantly driven to the con- 
clusion that the decision of 1910 ne- 
utralized tfie previous decisions and left 
the respondents liable for the balance 
of the decree for costs. [ would there- 
fore allow this appeal, set aside the 
order of the Court below dismissing the 
application for execution, and direct that 
the application be restored to the pend- 
ing file and disposed of according to law. 
Costs of this apppeal should be costs in 
the cause. 

Piggott, J. I concur. 


Allahabad 421 

By the Court The order of the Court 
is that the appeal is allowed, and the 
order of the Court below is set aside 
with this direction that the application 
for execution be restored to the pending 
file and disposed of according to law. 

V.B./r.k. Ap2:>eal alloiced. 
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Full Bench 

Knox, Rafique and Piggott, JJ. 

Mt. Jihan Kv>ar — Applicant. 

V. 

Govnul D(t'S — Opposite Party. 

Civil Misc. Case No 183 ot 1915, de- 
cided on 29th October 1915, reference 
made by Board of Revenue, U. P. 

^ Stamp Act (2 of 1899), Sch. 1, Arts. 45 
and 55 —Rivals claiming full and sole Owner- 
ship-Compromise by release of portion — 
Deed executed is deed of release and not of 
partition — Stamp duty leviable under Art. 55. 

Where each of the two rival claimants to a 
propert} claims to bo the sole and full owner of 
the property but in order to avoid litigation 
agrees to release in favour of the other a certain 
portion of it, the deed executed by cither of them 
IS a deed of release and not a deed of partition 
and IS liable to a stamp duty under Art. 55, 
Sch. 1, Stamp Act.. ‘J /Jovi. 417, PoZZ.[P 422 0 1] 

Tej Bahadur Sa'pru’^iox Applicant. 

Sital Prasad Ghose - for Opposite Party. 

Judgment --The following case has 
been stated by the Chief Controlling 
Revenue Authority of these Provinces to 
this Court under S. 57, Stamp Act of 
1899. The case stated runs as follows: 
On 23rd August 1914, one Mathura Das 
died childless, leaving property of the 
estimated value of Rs 2,25,000. The 
sister of the deceased applied for Letters 
of Administration. Govind Das, a col- 
lateral of Mathura Das, disputed her 
claim. Eventually the two claimant s 
effected a compromise, and to give effect 
to this comprorniso both the parties ex€f- 
cuted separate instruments ol even date 
on 14th September 1914. Each instru- 
ment was treated as a deed of release 
and was stamped with a stamp of Rs. 5. 
The instrument executed by (lobind Das 
was presented for registration and was 
impounded by the Sub- Registrar, who 
considered it to be an instrument of par- 
tition chargeable with a duty of Rs. 375. 
The instrument was sent to the Collec- 
tor, who considered it to be a release and 
referred the case to the Board of Reve- 
nue under S. 58 (2) of the Act). The 
Chief Controlling Revenue Authority 
give it as their opinion that the two 
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deeds read together constitute an in- 
strument of partition liable to a duty 
of Rs. 375 under Art. 45, Scb. 1, Stamp 
Act. But as they consider the question 
diS one of some difficulty, tho case has 
been referred to this Court. No one ap- 
pears on behalf of the Chief Controll- 
ing Revenue Authority. The lady is 
represented in this Court by the Hon’ble 
Dr. Tej Bahadur Sapru, and Mr. Bital 
Prasad Ghose appears for Gobind Das. 
We have heard the former advocate. 
The deeds have been read over co us. 
We have carefully considered their con- 
sents and we are satisfied that as the 
ieeds stani, they are instruments of re- 
lease within the moaning of Art. 55, 
5oh. 1, Stamp Act. The case as put by 
ihe lady in her deed is that under the 
Mayukha Law, she is the owner of the 
property left by the deceased Mathura 
Das. The case as put by Govind Das in 
the document executed by him is that 
under the Mitakshara Law, he is the sole 
owner of the property in question. Nei- 
[;her of them states himself or herself as 
3O-own0r with the other, nor can they 
do BO rightly. We therefore have not a 
case of persons purporting to be co- 
owners of the property and agreeing to 
iivide the same. Each party before us 
jlaims to be the sole and full owner and 
in order to avoid litigation agrees to re- 
lease in favour of the other a certain 
portion of ttie property which he or she 
slaims lo be his or her property in full. 
The Board of Revenue has cited 
}inder Stamp Act; S, 46 (l) as applicable 
bo this case. But that was a case in 
which the parties purported to be the co- 
owners of the property. The view which 
we take is supported by Eknath S. Go- 
wnde V. Jagannath S. Goionde (2) and 
Wejerence under Stamp Act, S. 46 (3). 
We direct that this be returned to the 
Ohief Controlling Revenue Authority as 
our decision in this case. The deeds will 
be returned with the decision. 

v.n./n.K. Order accord inglg. 


(1) [1889] 12 Mad. 198. 

(2) [1885] 9 Bom. 417 
(a) [1895] 18 Mad. 283. 
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Chamier, J. 

Ghast Bam and another —Plaintiffs — 
Appellants. 

V. 

Mt. Ktshna and others — Defendants — 
Respondents. 

Second Appeal No. 1241 of 1914, De- 
cided on 25th June 1915, from decree 
of Addl Sub-Judge, Bareilli. 

Limitation Act (9 of 1908), Art. 134 — Pri- 
vate purchaser from auction-purchaser of 
mortgagee’s rights can rely on Art. 134 if 
purchase is bona fide of absolute title 

A person who purohasos by private treaty 
from ail auction puichaser of the rights of the 
original mortgagee is entitled to rely ‘Upon 
Art. 134, Lim. Act, 1908, if ho purchases in the 
bona fide belief that he is purchasing an abso- 
lute title. [P'l23 0 1] 

Ilaribans Sahai and Gokul Prasad — 
for \ppellants. 

J(tng Bahadur Lai -for Respondents, 

Judgment. —This appeal arises out of 
a suit brought by the plaintiifs for pos- 
session of property which was mortgaged 
as long ago as 6th September 1856, by 
Shambhu, under whom the plaintiifs 
claim, to a man named, Hulasi. The 
plaintiffs claimed to be entitled to redeem 
the mortgage. They said that defend- 
ants 1 — 7 were owners of the mortgagee 
rights. Those defendants resisted the 
suit on the ground that they had become 
proprietors of the property. In April 
1877, tho rights and interests of the 
mortgagee were put up to sale and pur- 
chased by one Ghasi. In January 1884, 
Ghasi sold to defendants 1 — 3 half the 
rights which he had acquired at the auc- 
tion sale, and in December 1888, he sold 
to the predecessor-in-titla of defendants 
4-7 not only the mortgagee rights which 
he had acquired at the auction sale, but 
what he represented to be an absolute 
proprietary interest in the property, for 
a sum of Rs. 100. The suit has been de- 
creed as against defendants 1*3 on the 
ground that they are not entitled to the 
protection of Art. 134, Sch. 1, Lim. Act, 
but it has been dismissed against defend- 
ants 4 — 7 on the ground that what Ghasi 
purported to sell to them and what they 
purchased from him was an absolute pro- 
Xirietary interest in the property which 
they held. Here I may note that they 
have been in possession of the property 
since December 1888. This appeal is 
brought only against defendants 4 — 7. 

It is contended that Art. 134 does not 
apply to the case, because defendants 
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4 — 7 did not. purchase from the original 
mortgagee of the property. It is con- 
'oedecl that a purchaser from the son or 
other heir of the original mortgagee of 
the property would be entitled to rely 
upon Art. 134, but it is contended that a 
person, who purchases from the auction 
purchaser of the rights of the original 
mortgagee, is not entitled to rely upon 
that article. Several cases supposed to 
hear upon this question have been cited 
to me; but on examination they are all 
iound to be totally irrelevant, and it is 
useless to discuss them. I have no hesi- 
tation in holding that a person who pur- 
chases by private treaty from an auction 
purchaser of the rights of the original 
mortgagee is entitled to rely upon Art. 
134. The auction purchaser of the rights 
of the mortgagee steps into the shoes of 
the mortgagee. Next it is contended 
that Art. L34 ailords protection only to 
a person who purchases property from a 
mortgagee in the bona fide belief that 
he is purchasing an absolute proprietary 
title. The words “in good faith’' which 
appeared in Art. 134, Lim. Act of 1871 
were struck out of that article when 
Act 16 of 1877 was passed and do not 
appear in the present Furnitation Act of 
1908. 

My view is that the words were ad- 
visedly struck out in order to put a 
stop to the instituting of inquiry into the 
knowledge or state of mind of a pur- 
chaser of the property. That was the 
view exijressed bv Tudball, J., in Dal 
Singh v. Gur Pt .,^ad (l), and it is said 
to have been repeated by hi>n in an un- 
areported decision by him in Second Ap- 
peal No. 547 of 1914 The case is re- 
ferred to in a judgment of Piggott, J., but 
a wrong reference i'^ given, the case ac- 
tually referred to being a suit for resti- 
tution of conjugal rights. Bub it seems 
that this Court has in several cases either 
held or assumed that, notwithstanding 
the alteration in tiie language of Art. 134, 
the purchaser must show that he pur- 
chased in good faith There seems to 
have been some dilTerenca of opinion on 
the subject iyi the Bo’nbay High Court: 
see Yesu llamji Kahuilli v. RrUknshna 
Lakshmaii (2) and Paiulu v Vdhii (3). 
Sitting as a single Judge I must follow 
the decisions of this Court and I there- 

(1) [1909] 12 0. C. 84=2 I. 0. 250. 

(2) [1891] 15 Bom. 588. 

(3) [18951 19 Bom. L40. 
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fore direct that the record of this case 
be returned to the lower appellate Court 
for tinding on the question whether the 
predecessors in title of defendants 4 '-7 
purchased the property now in their pos- 
session from Chasiin t.he bona fide belief 
that tiiey were acquiring an absolute 
interest in the property. Further evi- 
dence may be admitted Ten days will 
be allovvod for objections on return of 
the finding. 

V B /r.K Case remanded. 
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RICHAPDS, 0 J. YND Tcdball, 

Mahomed Mahhyh Ah Khan — Plain- 
till — Appellant. 

V 

Raghuhar Dayal and o/z/nun’ - Defend, 
ants Hes pendents. 

First \i)po^l No 135 of 1913, Decided 
on 28i.b July 1915, from decree of Ol‘fg 
Sub-Judge BiHaun. 

Pre-emplion- - Proof ""Plaintiff ha§ to prove 
not only custom creating right but also exis 
tence of right in him. 

Tu .1 for j-ire-emption based upon custoir 
it lies upon t»je not merely to piov« 

tho o\ist('ucc of HOiiio custom of pre-emptfon 
but lo prove tire oxistenco of a custom undoi 
which ho hjm^clf has a right to pro enipt. 

[P i24 C. 1 

2vy Rahadur ^ai)rn> and Ahmod^ 
for AppelUnt. 

Snu^ia hal -for Resf ondents. 

Judgment - -This appeal arises out o^ 
a Slut f( r pT(> miption The Court be 
low has (iismi^sud the clain* The plain- 
tiff advluced as evidence ol the existence 
of tue custom, an extract from the Wajib 
ulaiz of 1805. Tho Court below haf 
considered the history oi the village II 
has also considered tho terms of the 
Wafifuilarz. Tholinguage used in the 
Waphul irz coupled with the history 
the village ^t.longly suggests that what 
was »-eco» ied >n tue Wajibularz of 1865 
was nor. an existing custom, but an ar 
range uont bet. ween the or sharers. We 
are n ; pi e. ai e.l to dissent fro ii the view 
taken hy the Court below tliab a custom 
of pre-emption lias not been proved in 
the proseiiL CISC There is hovvevor 
another master which wo think is fatal 
to tibo pLiintitf’s claim 81 < co the Wajib- 
ularz of 1865 perfect pai tition has taken 
place in the village and the plaintilf was 
not at the time of the sale a ooshLier 
with the vendor. His property was si- 
tuate in a separate mahal There was 
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no joint and several resx)onsibility bet- 
ween the plaintiff and the vendor for the 
payment of the Government revenue as- 
sessed upon thoii respective properties. 
Neither had any voice in the mana^^e- 
ment or sharu in the enjoyment of the 
other’s zamindari. It lay upon the 
plaintiff in the present case not merely 
to prove the existence of some custom of 
pre-emption, he had to prove the exis- 
tence of a custom under which he him- 
self had a right, that is to say, he had 
30 prove the existence of a custom which 
gave a right to a person who was not a 
30sharer with the vendor. The great 
importance in pre-emption cases of the co- 
parcenary relationship has been pointed 
out in the case of DaJganjan Singh v. 
Kalka Singh (l), and also in the case of 
Gangrv Singh v. Chech Lai (2). 

The only evidence of the existence of 
a custom in the present case was the ex- 
tract from the Wajibularz to which we 
have referred. But. that record cloaily 
relates to a right between cosharers be- 
cause at that date partition had not 
taken place and all the proprietors in 
the village were cosharers with each 
other. We are not deciding that the 
custom (assuming that there was one) 
ceased as the result of partition. The 
custom continues, but the plaintiff, not 
being a cosharer with the vendor, is no 
longer within the custom We think 
that the plaintiff gave no evidence of 
the existence of a custom which gave a 
person who was i ot a cosharer with the 
vendor a right of pre-emption We dis- 
miss the appeal with costs. 

V.n./ii.K. Appeal disynisscd. 

(1) [1910] 2‘2 All. l--^(ls99j A. W. N. 111. 

(2) [1911] 33 All. 60)=12 1. 0. 9.S. 
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TriDBALL AND CHAMIER, TJ 
Emperor 

V 

Mian Din and another — Accused. 

Criminal Appeal No. 536 of 1915, Deci- 
ded on 23rd July 1915, from order of 
acquittal hy Cantonment Magistrate, 
Allahabad. 

Public Gambling Act (3 of 1867), Ss 1 and 
3 — Enclosure of semi-circular low brick wall 

place. 

Round the sides of a bullock-rnu, in the 
^hape of a semi-circlo there bad been raised a 
low wall of loose-bricks and it was within the 
shelter of this low brick*wall that giinbling 
took place: 


Held that the enclosure wa5 a place, within 
the meaning of the Gambling Act. [P 124 G 2] 

A. E. Byves — for the Crown. 

B, K. Sorabji — for Accused. 

Judgment. — This is a Government 
appeal against an order of acquittal pas* 
sed by a Magistrate of the first class m 
the case of two parsons Mian Din and 
Fariduddin who were charged with an 
offence under S. 3, Public Gambling Act, 

3 of 1867. The Magistrate passed his 
order on the finding that the spot where 
the gambling was taking place was not 
a place" within the meaning of S. 1 or 
S. 3 of the Act. In S. 1, a common gaming** 
house is defined as any house, walled 
enclosure, room or place in which cards, 
dice, tables or other instruments^^of gam- 
ing are kept or used for the profit or 
gam of the poison owning, occupying, 
using or keeping such house, ’enclosure, 
room or place etc The spot where the 
gambling is said to have taken place in 
the present case, is the lowei end of a 
bullock-run of a disused well on a bit of 
open land where there are some trees 
and a small hut. Bound the sides of the 
hiillook-run, in the shape of a semi-circle 
has been raised a low wall of loose-bricks 
and it is within the shelter of this low 
brick wall, that the gambling is said to 
have taken place. The Magistrate has 
passed his opinion that it is not a ‘place’ 
within the meaning of the Act relying 
on ruling to he found as Ahbi v. Queen- 
Empress (l) and on Queen-Empress v. 
J agannayakuln (2). He refused to follow 
Emperor v. Fattoo Mahomed Slier Ma- 
ho<med (8). In our opinion, the place 
where the gambling is said to have oc- 
curred in the present case, falls within 
the definition of the word “place" in 
the Act. The question was discussed 
with some detail in the judgment in 
Empf^ror v. Fattoo Mahomed Slier Ma- 
homed (3). In the Bombay Act, the 
words are: 

“Whoever, beinpthe owtiei or occupier or nAV- 
ing the use of a uy nouse, room or place, opens, 
keeps or uses the s.iinie for the pin pose of a coni- 
inon gainirig-boiiso” 

The only rliff’eronco between the Bom- 
bay Act and i ho Act which is in force in 
this Province is that the words “ w’alled 
enclosure" are .added in the latter. The 
section runs: “Having the use of any 
house, walled enclosure, room or place’’. 
(irClBOei 14 P. R. 1B9G Or. 

(2) [1895] 18 Mad Weir 919. 

(3) [1913] 37 Iloin. iV)l-=^20 I. G. 609. 
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The Bombay Judges in their judgment, 
refer to certain English cases in which 
a decision was given in regard to the 
meaning of the word “place” in Ss. 1, 2 
and 3 English Betting Act which prohi- 
bit the use for betting of any house, office, 
room or other place. We agree with 
them that there i^^ no reason to suppose 
that the word “place” in either of the 
two Indian Statutes has any more 
narrow or restricted meaning than it has 
in the English Statute. In Poioell v. 
Kem'pton Park Eacecoiirsc Comininy (4), 
Lord Halsbury remarked as follows. 

“I think in this respect with Bigby, L. J. thiit 
an} place which is gufhciently definite, and in 
which a betting establishment might be condu- 
cted, would satisfy the words of the Statute.’^ 
Lord Ames of Hereford remarked: 

“There must bo a defined area so marked out 
tiicih It can be found and recognised as the 
‘pluce' wlxiro the business is carried on and 
wherein the bettor can be found.” 

In the l^ombay case, the place which 
was under consideration, was a piece of 
open land on which there was neither 
roof nor wall hut which was surrounded 
by houses and was approached by a 
narrow lane In our opinion, in the case 
which is now before us, the spot where 
the gambling i'^ said to have taken place, 
was a sufficiently defined area so marked 
out that it could be found and recognised 
as the place where the business of bet- 
ting was being carried on. The argu- 
ment has been raised that the adjective 
“walled” in Act 3 of 1867 applies not 
only to the noun 'enclosure' but also to 
the two nouns ‘room or place’. With 
this, wQ cannot agree. It is clear tnat 
the word “walled” is applied only to the 
word “enclosure.” It could hardly in 
common parlance be used with the word 
“room.” We theicfore are of opinion 
that the decision of the Magistrate in 
so far as the moaning of the word “place.” 
is concerned is incorrect, and we must 
therefore set aside the order of acijuittal.' 
At tho same time, the case is one of a 
vary trivial nature. The accused have 
been subjected practically to two trials, 
one in the Court below, and one lu this 
Cou>t, and we think that the enils of 
justice have been suliiciontlv met Wa, 
therefore do not direct that tho accused 
be again placed upon their trial 

V.B./r.K. Order set aside, 

“ (4K1899]‘aVC. 143~68~L. T. Q ll. T892~R(rL. 

T. 638- 17 W. R. 586 ---63 J P. ibO-10 

Cox. C. C, T. L R. 266. 
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Bichards, C. J. and Banerji, J. 

Dirgpal Singh and another * Defend- 
ants — Appellants. 

V. 

Kalin and o^/icrs —Plaintilfs — Bespon 
dents. 

Second Appeal No, 572 of 1914, Deci- 
ded on 21st July 1915, from decree of 
Dist. Judge, Aligarh. 

Limitation Act (9 of 1908), Art. 134 — Pur- 
chaser with knowledge of his vendor's title 
as mortgagee only is not protected by Art. 
134. 

The omission of tho words “in good faith” 
from Art. 134, Lim, Act, lOOtS does not entitle a 
person who purchases with full knowledge that 
his vendor'.s title is merely that of a mortgagee, 
to the benefit of that article. [P 426 G IJ 

M. L, AgarioaUi — for Appellants. 

Gulza)h Lai — for Bespondents. 

Judgment — This appeal arises out of 
a suit to redeem a mortgage made in 
the year 1843. The facts are a little 
complicated, but it is unnecessary to 
state them in detail for the purpose of 
deciding the present appeal. It appears 
that in the years 1878 and 1879 persons 
in whom the mortgagee rights were then 
vested made transfers in favour of 
certain persons who are now represented 
by the api^ellants. In these transfers 
words are used descriptive of the interest 
tiansfenod which would bo appropriate 
if the transferor was absolute owner and 
not merely mortgagee. On tho other 
hand the words are not altogether in- 
appropriate as descriptive of the right 
of a mortgagee in possession. The lower 
appellate Court has found in concurrence 
with the Court of first instance that the 
actual interest which the transferors had 
at tho date of the transfers was that of 
mortgagees in possession. It has aLc' 
found (and given good reasons for its 
findings) that the transferees knew what 
the interest of tho transferors was. After 
the transfer the name of the transferee 
was entered in the revenue papers as 
owner of tlie “mortgageo" interest. It 
is contended here that net 'Withstanding 
the findings of the Court below* Art. 134 
Lim. Act, bars the suit. Art. 134 is as 
follows. 

“To recover poFsessioii of immovable property 
conveyed or bequeathed ni trust or mortgaged 
and afterwards transferred by the trustee or 
mortgagee for a valuable consideration.” 

The period is tumlve voars from the 
date of tho transfer. 
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Ifc is admitted that a mortgagor has 
sixty years within which to bring a suit 
for redemption. It is also admitted that 
where the mortgagee transfers his mort- 
gagee rights as such, the transferee stands 
in no better position than the transferor. 
It is however urged that if the words 
used in the deed of transfer are applicable 
to the transfer of an absolute interest 
then Art. 134 applies, no matter whether 
the transferee was aware of the nature 
of the interest of the transferor or not. 
We find great difficulty in accepting this 
contention. The main argument in favour 
of it is based on a comparison between 
the words of Art. 134 in the recent 
Limitation Acts and Art. 134 in Act 9 
of 1871. In that Act the article was 
as follows: 

“To recover po^seseion of jinmovablo proper t\ 
couveyed in trust or mortgaged and afterwards 
purchased from the trustee or mortgagee in good 
faith and for value.” 

It is said that the absence of the 
words “in good faith” in the recent Acts 
shows the knowledge of the nature of 
the transferor’s title is quite immaterial. 
Beliance is placed upon the case of Yesu 
Eamji Kalanath v. BalJcnshna Laksh- 
man (l). This case seems to have been 
considered in a later judgment of the 
same Court in the case of Paridti v. V ithu 
(2). We think that there is no reason 
for holding that the omission of the 
words “in good faith” from the recent 
Act entHled the person who purchased 
with full knowledge that his vendor’s 
title was merely that of mortgagee to 
the benefit of Art. 134. It may have 
been that the words were considered 
not altogether appropriate and that 
their retention would throw the onus on 
the transferee of proving that he had no 
knowledge of his vendor’s title. This 
•^o'uld be in many oases a hardship upon 
the person in possession of the property — 
he would have to prove a negative possi- 
bly after the lapse of many years. What- 
ever may be the reason for omitting the 
words we cannot think that the legis- 
lature intended that the mortgagee and 
his transferee should be able to sliorten 
the period allowed by law for redeeming 
a mortgage by wilfully, and to the know- 
ledge of both, misdescribing the interest 
transfered in the deed of transfer. In 
our opinion, having regard to the findings 
of the Court belojw that the transferees 

a) [1891] 16 Bom. '583; 

- >) [1896] 19 Bom. 140. 


from the mortgagees had actual know-i 
ledge that their vendors’ title was merely 
that of a mortgagee and that they had 
no belief that they were purchasing an 
absolute interest, the decision of thel 
Court below should be affirmed. 

The only other point is a question of 
calculation. This is a matter which was 
not brought to the notice of the lower 
appellate Court and we do not think fc 
can be entertained here. 

The result is that the appeal fails and 
is dismissed with custs. 

v.b./r.k. Appeal dismissed, 
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Knox, J. 

Bkaguana and another — Defendants — 
Appellants 

V. 

Bkagwan Das and others — Plaintitfs™ 
Eespondents. 

Second Appeal No. 1342 of 1914, De- 
cided on . 16th July 1916, from decree 
of Hist. Judge, Meerut. 

Agra Tenancy Act (2 of 1901), S. 10 (12) — 
Usufructuary mortgage of sir executed before 
the Act does not make zamindar expro- 
prietary tenant — Ejectment of zamindar 
does not help ejectment of mortgagee. 

In 189G a z.iminclar executed a usufructuaiy 
mortgage of a portion of his zamindari in- 
cluding sir. In 1907 the zamindari was sold at 
auction. The auction purchaser got the zamm- 
dar ejected from his exproprietary right and 
then brought another suit to eject the mort- 
gagee* 

liehl that the mortgagee could not be ejected 
inasmuch as the mortgage having been made 
prior to the passing of Act 2 of 1901, the zamin- 
dar had not become an exproprietary tenant 
by virtue of his mortgage. [P 427 C 2] 

Surendra Nath Sen - for Appellants 

(lokul Prasad “ for llespondents. 

Judgment.— In the year 1896 one 
Kure was the proprietor of a certain 
share in Mauza Lohari, Pargana Kutana. 
Out of that share he mortgaged a portion 
consisting of a little over a bigha to the 
appellants. The mortgage was a usu- 
fructuary mortgage and Kure put the 
appellants in possession of the plots now 
in dispute. In the year 1907 a portion 
of Kura’s property, covering an area of 
eight bighas eleven bis was was put up to 
auction in execution of a civil Court 
decree and sold. The purchasers at 
auction were the respondents in the pre- 
sent case. The purchasers went to the 
revenue Court and got mutation of 
names in their favour. They further 
had a rent of Rs. 44-14-2 fixed on the 
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exproprietary homing of Kure. In the 
year 1912 theauotica purchasers proceed- 
ed further aud obtained th3 ejectment 
of Kure from his entire exproprietary 
holding. Having done this they next 
proceeded to sue for the ejectment of the 
present appellants, Bhagwana and De- 
wana, from the two plots, Nos. 2570 and 
2571. These two plots are included in 
the area of eight bighas eleven hiswas 
from which Kure had been elected. 

The appellants in their written state- 
ment raised the point that they were 
mortgagee cosbarers and were in pos- 
session as such and that the plots in dis- 
fpute were their khudkasht. The Court 
of first instance accepted this plea and 
disraissijd the suit Thereupon the res- 
pondents, Bhagwan Das and others, ap- 
pealed. The lower appellate Court held 
that the Question for determination in 
the appeal was whether the respondents 
to this appeal were entitled to have the 
appellants ejected. The lower appellate 
Court, holding that when Kure was 
ojeoted from the plots the appellants 
were merely trespassers, went on to hold 
that the plaintiffs were clearly entitled 
to have the defendants ejected. It acord- 
ingly allowed the appeal and decreed 
the plaintiffs’ suit with full costs through- 
out. Two ploas ware taken in the me- 
morandum of appeal which .the defen- 
dants have filed in this Court. Great 
stress is laid upon the first plea, viz., 
that the plaintiffs, here respondents, 
were not competent to eject the defen- 
dants, here appellants, in enforcement of 
the decree against Kure. I think no 
doubt can exist upon this point. Indeed 
it is admitted by the other side that when 
the mortgage in 1896 was first entered 
into between the parties, Kure was then 
zamindar and ho did ex'.^cute a usufructu- 
ary mortgage over the two numbers in 
suit and put the mortgagees in posses- 
sion. 

In 1896 and the year following this 
Court hold that a zamindar who makes a 
usufructuary mortgage of his zamindari 
including Ins .sir land does not so lose or 
part with his proprietary rights 

“within the meaning of S. 7, >Vct 12 of 1881, 
as to become an o^propnetary tenant of his s^/• 
land.” 

This was held in the case of Madho 
Bharthi v. Barti Singh (l), by all the 
.Judges of this Court sitting in Full Bench. 

(1) [18941 16 All. 337-={1894) A. W. N. 110. 
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From 1896 onward then Kure continued 
to be the proprietor over the land in dis- 
pute and was not an exproprietary tenant 
only. In the year 1901, the N. W. P. 
Tenanov Act was passed and that Act 
(S. to, Cl. 12) has enacted that a usufruc- 
tuary mortgage shall be deemed to be a 
transfer within the meaning of that 
section. Whatever effect that may have 
had upon the position of Kure it is not 
necessary to determine, but the passing 
of that Act could not affect the right 
which had been created in favour of the 
appellants prior to the passing of that 
Act. S. 6, ' Local General ’Clauses Act, 
Cl. (c), expresslv lays down that where 
an Act of the United Provinces legis- 
lature repeals any enaotment hitherto 
made or hereafter to be made, then, 
unless a different intention appears, the 
repeal shall not affect any right, privilege, 
oblgation or liability acquired, accrued 
or incurred under any enactment so re- 
pealed. No such intention has been 
pointed out to mo nor do f know of any. 

On behalf however of’ the respondents 
rny attention has been called to the case 
of Sham Das v. Batul Bihi (2). In that 
case it was undoubtedly hold that a 
zamindar having mortgaged by way of 
usufructuary mortgage his zamindari to- 
gether with his sir land lost his zamin- 
dari rights and became an exproprietary 
tenant of his sir. There is one difference 
between that case and the present. In 
Sham Das v. Batul Bihi (2) the mortgagor 
parted with the whole of his rights in 
the property held by him and it was in 
pursuance of the mortgage, the mortgagee 
obtained a decree for sale, sold that pro- 
perty in execution of the decree and pur- 
chased it and obtained possession. I do 
not think that that case is a safe pre- 
cedent to follow in the present case ana 
oven if it applies, then the only differ- 
ence is that the mortgagee rights of the 
appellants must be held to attach to the 
expropriotary rights vhich Kure held 
when the sale took place. The learned 
Judge of the Court below and, the vakil 
of the respondents lay some stress upon 
thq fact that tho sale of the expropria- 
tary rights was notsuejeeb to any incum- 
brance in favour of one Barnrat, but the 
present appellants were no parties to 
that decree and it does not appear that 
they were ever sent for and asked as to 

how the property should be sold. 

■ (2) [1902] 24 Xil. 5J3B-rr(i902) A. W N 1^: 
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I allow the appeal, set aside the decree 
of the lower appellate Court and restore 
that of the Court of first instance, 

v.B / R.K. Appeal alloived, 

A. I. R. 1915 Allahabad 428 (1) 

Richahds, C J. 

Frag Las Bhargava and another — Ac- 
cused — Applicants. 

V. 

Daulat Bam — Opposite Party. 

Criminal Revn. x\ppln. No. 787 of 
1915, De(5ided on 27th September 1915, 
from order of Joint Magistrate, Agra. 

Criminal P. C (5 of 1898), S*. 177 and 
179 — Deception discovered at different place 
— Magistrate of place of deception discovered 
has no jurisdiction — “Consequence ensued” 
explained— Penal Code (45 of 1868), Ss. 420 
and 265. 

The complainant was incliiced to pirt with 
his money at Meerut on the false representa- 
tion that a certain birrel contained a certain 
amount of spirit At Agra it was discovered 
that the barrel did not contain the amount of 
spirit that it h\d been represented to contain 

Held . that the Magistrate at Agra had no 
jurisdiction to try the accused under Sa.420 and 
265, Penal Code, inasmuch ras the discovery of 
the alleged fraud at Agra after the goods were 
delivered, could not be said to be a “consequence 
which has ensued” within the meaning of 
S. 179, Criminal P. C. [P 428 C 2J 

Peary Lai Banerji-^tor Applicants. 

A, H. C, Hamilton — for Opposite 
Party. 

Judgment. — Prag Das Bargava and 
Kundan Lai have been charged with of- 
fences under Ss. 420 and 265, I. P. C. It 
is alleged that the complainant was 
cheated, that is to say, that he was in- 
duced to part with his money at Meerut 
on hi8 false representation that a certain 
barrel contained a certain amount of 
spirits. When the barrel reached Agra, 
it is alleged that it was discovered that 
the barrel did not contain the amount of 
•"^irit that it had been represented to 
to contain. The charge under S. 265 is 
that the accused used a wrong measure. 
Undoubtedly if a wrong measure was 
used it was used in Meerut, The appli- 
cants complain that the Magistrate in 
Agra had no jurisdiction to enquire into 
the case. S. 177, Criminal P. C. provides 
that every offence shall ordinarily be en- 
quired into and tried by a Court within 
the local limits of whose jurisdiction it 
w^as committed. In ray opinion, the al- 
leged offences, if committed, were com- 
mitted in Meerut and not at Agra and 
therefore prima facie S. 177 applies. 
S. 179 is as follows: 
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“\Vhen a person is accused of ‘the cornmis- 
Rion of any offence by reason of anything which 
has been done, and of any consequence which 
has ensued, such offence may be enquired into 
or tried by a Court within the local limits of 
whose jurisdiction anv such thing has been 
done, or any such consequence has ensued.’ ’ 

There are several illustrations given to 
the section. The first is: 

“A 18 wounded within the localdimits of the 
jurisdiction of Court -Y, and dies within the 
local limits of the jurisdiction of Court Z. The 
offence of culpable homicide of A may be en- 
quired into or tried either by X or Z.” 

I think it is quite clear that B. 179 
does not apply to the circumstances of 
the present case. The accused are not 
charged with the commission of any of- 
fence 

“by reason of anything which has been done or 
an} consequence which has ensued at Meerutl” 

The discovery of the alleged fraud at 
x^Lgra after the goods were delivered, can- 
not be said to be a “consequence which 
has ensued” within the meaning of this 
section. I am quite satisfied that the 
Magistrate at Agra has no jurisdiction. 
The learned Magistrate may be informed 
of this judgment. 

V.B./r.k. Application granted, 

A. I. R. 1915 Allahabad 428 (2) 

Ohamier, J. 

Chand Mal’— Plaintiff Appellant. 

V. 

Sarjn and others — Defendants — Res- 
pondents. 

Second Appeal No 1052 of 1914, Deci- 
ded on 8th July 1915 from decree of 
Dist. Judge, Benares, D/- 24th April 
1914. 

Agra Tenancy Act (2 of 1901), S. 21 — Mort- 
gage with possession of occupancy after the 
Act — Subsequent relinquishment by occu- 
pancy makes mortgagee mere tenant liable 
to be ejected. 

In Seiptomber 1901 an occupancy-tenant mort- 
gaged his holding with possession. The zemin- 
dar accepted rent from the mortgagee. In 1911 
the occupancy tenant relinquished his holding. 

Held , that the occupancy having come to an 
end, the mortgagee vvas neither an occupancy- 
tenant nor a mortgagee but a mere tenant of 
the zaraiudar and liable to be ejected. 

[P 429 0 1] 

Qohul Prasad — for Appellant. 

Kalindi Prasad — for Respondents. 

Judgment. — In this case the tenant 
of an occupancy holding executed a 
mortgage in favour of the defendants in 
September 1901, that is, after the pass- 
ing of the present Tenancy Act. The 
mortgage was therefore invalid. The 
plaintiff, who is the zamindar, might have 
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taken action under S. 31, Tenancy Act, 
but he did not do so. He accepted rent 
^rom the so-called mortgagees for several 
^ears and he has now brought this suit 
,0 have them ejected from the holding, 
ideanwhile in 1911, the occupancy tenant 
relinquished his holding. According to 
ihe decisions of this Court the occupancy 
lienanoy has come to an end. The defen- 
Jants are certainly not occupancy tenants 
ind it appears to me that they cannot 
call themselves mortgagees. Tn the 
events which have happened, it appears 
to me that the defendants are the tenants 
of the plaintiff and may be ejected by 
him. I was referred to two cases sup- 
posed to bear more or less on the present 
case, nq^mely, Bam Sarup v Ktshan Lai 
(l) and Brij Kumar Lai v. Sheo Kumar 
Mtssir (2). Neither of these cases applies 
to the present case. The latter had to 
do with a mortgage made before the pass- 
ing of the present Tenancy Act. In my 
opinion the decision of the Court of first 
instance was correct and should nob have 
been disturbed. I allow this appeal, set 
aside the decree of the District Judge 
and restore the decree 'of the Court of 
first instance with costs hero and in the 
lower appellate Court. 

v.b./r.ic. Appeal allowecL 

(1) [1907] 29 All. 327=4 A. L. .T. 30r>=(1907) 
A.W.N. 76. 

(2) [1915] 29 [. C. 215. 

A. I. R.1915 Allahabad 429 

Rafique, J. 

Natha Mal — ^Defendant— 'Appellant. 

V. 

Boshan Lall and others — Plaintiffs — 
Eespondents. 

Second Appeal No, 1378 of 1914, De- 
cided on 20bh July 1915, from decision 
of Addl. Dist. Judge, Aligarh, D/- 29bh 
July 1914. 

Agra Tenancy Act (2 of 1901), S. 202 — 
S. 202 applies only to holdings and not to 
groves. 

Section 202, Agra Tenancy Act 2 of 1901, 
applies only to agricultural holdings and not 
to groves. [P 429 G 2] 

P. L. Banerji — for Appellant. 

Lakshmi Nar ay an a,uA Jang Bahadur 
Lai — for Respondents. 
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Judgment. —The defendant- appellant 
was the owner of half the khewat No. 2. 
In execution of a decree against him his 
share was sold and purchased by the 
plaintiffs respondents on 20th March 
1908. 

In the sale certificate the descrip- 
tion of the property sold is given 
which includes a beri grove. On Rth 
April 1914, the plaintiffs-respondenbs 
brought the suit, out of which this ap- 
peal has arisen, for a declaration that 
they were the owners and proprietors of 
the beri grove situate on plot No. 380 
and for an injunction against the defen- 
dant-appellant restraining him from in- 
terfering with their possession. They 
said that the defendant-appellant a short 
time before the institution of the suit 
had without any right wrongfully cut 
down two trees of the grove in question. 
They asked for Rs 30 as damages for 
the price of the trees cut down by the 
defendant-appellant. The latter resis- 
ted the suit by denying the title of the 
plaintiffs. respondents to the grove. He 
said that it was excepted from the sale 
and that it was his sir. The learned 
Munsif decreed the claim. On appeal 
his decree was confirmed. The defendant- 
appellant comes here in second appeal 
and contends that as he raised the ques- 
tion of exproprietary tenancy in respect 
of plot No. 380, on which the grove is 
situate, the Courts below were not com- 
petent to dispose of that question under 
B. 202, Act 2 of 1901. On reference to 
the record it aj/pears to me that no spe- 
cific plea was taken by the dofendant-ap. 
pellant to the effect that after the sale 
of his zamindari share he became an ex- 
proprietary tenant of the plot on which 
the grove is situate. He did say that the 
said plot was his str, and in oonnexfOt* 
with that statement the first Court dis- 
cussed the question whether he was an 
exproprietary tenant of that plot. It 
came to the conclusion on the evidence in 
the case that even if the defendant-appel- 
lant was an oxproprietary tenant of that 
plot, he had lost his right by his having 
been out of possession for more than six 
months. The same view was taken by 
the learned Judge on appeal. It cannot 
be said on the pleadings in the case that 
the question now raised was agitated in 
the Courts below. Bub apart from that 
I do not think that the provisions of 
S. 202, Act 2 of 1901, are applicable to 
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the present case. The plot in suit, that 
is No. 380, on which the grove is situate, 
is not an agricultural holding and the 
provisions of S. 202, Act 2 of 1901 ap- 
ply only to agricultural holdings. The 
objection of the appellant to tho decree 
passed against him therefore fails and 
the appeal is dismissed with costs inoliid- 
inc; fees on the higher scale. 

VI M; V Aprical 

A. I. R. 1915 Allahabad 430 

AjCHARPS, C. d. AND 1. 

Ffiipn 07 

V. 

B'ohhh'nan and othcis — \cciised. 

Criminal Appeal No. 459 of 1915, Deci- 
ied on I3th duly 1915, from order of 
\s 9 istant Sess. Judge, Mainpuri, D/- 19th 
Vpril 1915. 

(a) Criminal P. C. (5 of 1898), S. 165' — 
Written authority must be specific of things 
o be searched. 

Where u police officer authorizes another to 
iiake a search without a warrint from a 
Vfagistraie, he should give the author. ty in 
vriting specifying the thing or t'nngs which 
kro to be s-'arcbed for. S. IG5, Crniuual P. C., 
loes not authorize a general scirch on the 
•hancf* that something mty be found. 

[P 4.31 C 2] 

(b) Penal Code (45 of 1860), S. 332-- 
Resistance to illegal search is not off«nce. 

An accused offering resistance to the pohce 
laking an illegal search is not guipy of an 
ffenco ander S. . .32, I. V. G. [P 432 O 1] 

A. E, Byves — for the Crown. 

O. W. DUlofi and Shcodchal Sinha — 
pr Accused. 

Judgment — Eighteen accused per- 
;ons were pub on their trial on charges 
)f rioting, dacoity, wrongful restraint 
ind obstructing tho police in discharging 
iheir duty. The learned additional 
sesssons Judge acquitted the accused 
tnd Government have appealed. It ap- 
lears that a dacoity had taken place 
at a place called Nagla Murli in the Agra 
District. Some sort of a conference had 
taken place at which the Deputy Inspec- 
tor of Police was present. The persons 
attending this meeting, appear to have 
been the Circle Inspectors of the Agra 


District and the surrounding districts. 
It was there decided that soardhea should 
take place at the houses of persons who 
were suspected of having been concerned 
in the dacoity. The result of this mee- 
ting was that Chunni Singh, one of the 
Circle Inspectors of the Mainpuri Dis- 
trict sent Mohammad Naim Khan, a Sub- 
Inspector of -lasrana (in the Mainpuri 
District) to Mahfuz Ali, one of the Circle 
Inspectors of the Agra District, in whose 
circle the dacoitv is said to have taken 
place. Mahfuz Ali says that he gave 
a written authority to Naifn Khan to 
search the house of one Nihal Singh 
and arrest him. In cross-examination, 
he stated: 

“ I wrote this, that the honsG of Nil:Ml Singh 
be searched in connex:ion with tho daoDit} at 
Nagla Miirli, that he mig'it be .irrostod for 
the sake of identification and , that the 
houses of those persons should il-<o be seirched 
who were suapectei by tho Bub-Inspector of 
receiving stolen croperty.” 

It may be noted here that Mohammad 
Naim Khan had nothing to do with the 
invesigation of the dacoity which had 
taken place at Nagla Murli. It was 
outside his distiict, and, so far as the 
evidence goes, there is nobbing to show 
that Mohammad Nai n Khan even know 
what property had been stolen in tho 
dacoity. It is here desirable to mention 
who Nihal Singh was. Nihal Singh 
was not a resident of the Mainpuri 
District. He had belongei to the Agra 
District. Proceedings Had been taken 
against him in the year 1912 under 
S. 110, Criminal P G. He had been 
bound over and his father in law, Bin- 
draban Singh, accuse I 2, had gone secu - 
rity for him. Whether it was that 
Bindrabhan Singh having gono security 
for his son-in law, wished to keep an 
eye upon him, or whether he was anx- 
ious that no false accusition might be 
made against him, tlie fact remains that 
Nihal Sin^h had gone to reside with his 
father-in-law m tlio village of Malikpur 
in the Mainr>uri Dn-diict. It would ap- 
pear that on dth December 1914 a search 
had been made at the biouso of Bindra- 
ban Singh. How lar Dns search was 
legal wo are not in a position to say, 
but the search was not in connexion 
with anything wrong that Bindraban 
had done. The search must have been 
in some wav connected with Nihal 
Singh. On 20th December, that is to 
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say, 16 (lays afterwards, Mohammad 
Naim Kham witii two constables, Sunder 
Singh and Debi Singh arrived at the 
house of Bindraban Smgh between 10 
and 11a. rn. He was met in the vil- 
lage by Hakim Singh and Naubat Singh 
(brother of Hakim Singh), Hakim Singh 
being the mukhia of the village, though 
he lived in a neighbouring village. Ac- 
cording to the police, when they arrived 
at the house, Nihal Singh at once came 
out and said: 

“You have seiirched the house shorth before 
and how vou are going to search it again. 

Ho asked them to fight it out before 
they searched the house. Immediately a 
number of other pers< ns arrived; they 
began tt) beat the Sub Inspector and the 
constables. The Sub- Inspector fired throe 
shots from a revolver in self defence; 
the revolver was snatched away and the 
police were badly beaten. They were 
put into a cell, shut up, their uniforms 
and turbans taken from them, and they 
were only released alter some persons 
belonging to a neighbouring village came 
to their rescue. This is the story told 
by the police. 

A number of the accused persons ad- 
mitted that they had assaulted the 
police. That the police were assaulted 
and beaten there is not the least doubt. 
But the story of the accused (at least 
of those who admit having taken any 
part in the affair) is that the police 
arrived whilst all the male members 
of the house were still at work in the 
fields, and forced their wav into the pre- 
sence of the women where they asked 
for Nihal Singli; that they abused the 
•women; that the women raised an outcry 
which brought Chotey Singh; a young 
Thakur, aged about 24 years a son of 
Brikhbhan Singli and brother-in-law 
of Nihal Singh, to the house, he remon- 
Btrated with and abused the police, and 
that thereupon the Sub-lnspec^or deli- 
berately fired at hiLn. Chotey Singh 
admits that he was stooping to pick up 
a lathi when he was fired upon by the 
Sub-Inspector. The accused tlien say 
that they took away the revolver from 
the Police Inspeotor to prevemt his 
shooting other persons, and that it 
was necessary to do so. They admit 
that they used lat.his hut say that they 
only did so after Chotey Singh had been 
shot down. 


The first matter that requires some 
consideration is how far the visit of the 
police to tlie house of Brikhbhan Singh 
was legal. It is obvious that the main 
obieot of the visit was to search the 
house. It may even be doubted whether 
there was over the least intention of 
arresting NihaT Singh, except perhips in 
the event of suspicious property being 
found in the house. A search without a 
warrant from a Magistrate can only be 
made under the provisions of S. 165, 
Criminal P. C. That section provides as 
follows: 

“Whenever an otticer m charge of a, police 
station, or a police otticei making an investi- 
gation, considers that the produc ion of anv 
document or thing is neces’-ary to the conduct 
of an imestigation into anv offence which he 
IS authorized to investigate and there is -reason 
to holicve that a person to whom a summons or 
or order under S tU has been or might be 
issued, will not or would not produce such 
document or thing according to the directions of 
the summons or order or when such document or 
thing is not known to bo m the possession of 
any person, such officer may search, or cause 
search to be made for the same, in anv placo 
within the limits of the stition of which he is 
m charge, or to which he is attached.” 

Clause 2. — “Such officer shall, if practicable, 
conduct the search in person.” 

Clause 3. — “If he is unable to conduct the 
search in person, and there is no other person 
competent to make the search, present at tne 
time ‘^e may require am officer sunordinate to 
him to make the sevreh and he shall deliver to 
such subordinate ofiicer, an order in writing, 
specifying the document, or thing for which 
Roaich 18 to be made, and the place to be sear- 
ched; and such siibordiuat-e officer mav there 
upon searcii for such thing in such place.” 

Wa may assume (bul only for the pur- 
poses of argument) that Mahfuz Ali 
could have authorized Naim Khan to 
make the search without a warrant 
from a Magistrate. But even on tBrnr 
assumrition. it was necessary when Mah- 
fuz Ali was not making the search him- 
self that he should have delivered in 
writing to Naim Khan an order specify- 
ing the thing for things which were to 
he searched for. Tlie section does not 
authorize a goneial search cn the chance 
that something may be found. Thera is 
no evidence that any such specification 
was over given. So far as the evidence 
gees there was no such specification. We 
have nothing to show that Naim Khan 
knew what he was to search for. It 
seems very much as if the intention was 
to do the very thing we have said ths 
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section does not authorize. It lay on 
the pro 903 ution to show that the action 
of the police was legal and on ' the evi- 
dence we find great difficulty in holding 
that Naim Kham was duly authorized t ) 
search the house of Bindraban Singh. 

It is contended that while there may 
have been no legal authority for the 
search, there was nevertheless .authority 
to arrest Nihal Singh. Arrest without 
warrant is provided for by S. 54, Crimi- 
nal P. C. The first part of CL (l) is as 
follows: 

“Any police officer may, without au order 
from a Magistrate and without a warrant, 
arrest, first amy person who has been concerned 
in -any cognizable offence or against whom a 
reasonable complaint has been made or credible 
information has been received, or a reasonable 
suspicion exists, of his having been so con- 
cerned,” 

Mahfuz Ali does not say that Nihal 
Singh had been concerned in the Nagla 
Murli daooity, nor does he say ‘that any 
complaint had been ‘made that he had 
been concerned in it, or that any infor- 
mation to that effect had bean received 
or that there was a reasonable suspicion 
of his having done so. He says in his 
evidence that the object of the arrest 
was identiffoation. This presumably 
means that after his arrest, he was to be 
paraded for the purpose of being identi- 
fied, It further appears extremely 
doubtful whether Mahfuz Ali Khan could 
himself have arrested Nihal Singh. Pie 
was a Circle Inspector of the Agra 
District. It .is said that Naim Khan, 
could have arrested Nihal Singh himself. 
Naim Khan could only have arrested 
Nihal Singh without a warrant under 
S. 54. It is not even pretended that he 
was acting under the authority of this 
g^^'tion. His authority to arrest (if any) 
was under the document which he had 
received from Mahfuz Ali. It would 
seem thereforo that neither the search 
of the house nor the alleged arrest 
of Nihal Singh was legal. The charge 
under S. 332, I. P. C., therefore, falls to 
she ground. 

On the general merits of the casei 
there is we fear, some reason to suspect 
the entire bona fides of the police. We 
wish to say as little as possible, because 
the police, of course, are not on their 
trial. It is necessary however where it 
is sought to set aside an acquittal, to 
consider the evidence and surrounding 


circumstances with the greatest care. 
It sserns to us that if an application had 
been made to the Court either for a 
warrant for the arrest of Nihal Singh, or 
for an order for the search of the house, 
the Court would have hesitated to make 
that order if it had been informed that 
the house was not the house of Nihal 
Singh and that a search had already 
taken place there shortly before. The 
dacoity had taken place prior to the first 
search. A second search should not 
have been made without very good cause. 
In the first account which Muhammad 
Naim Khan gave of the occurrence, he 
said that it was a lathi blow struck by 
one of the accused which caused his re- 
volver to go off accidentally. This was a 
deliberate untruth. The nature of the 
wound and other circumstances of the 
case including Naim Khan’s .own evi- 
dence at the trial, shows that his revol- 
ver did not go off by accident, but was 
fired off on purpose, and there is very 
strong ground for believing that ho fired 
at Chofcey deliberately. This untrue 
statement in his first report shows that 
the Snb-Inspeotor was not quite happy 
about the revolver shot He mentions 
in his report a large number of per- 
sons who were present, at the time of 
the occurrence. Amongst other persons 
ho mentioned as being present, was 
Sukha, the chowkidar and Gulzari Lai, 
the patwari. Gulzari Lai was in the first 
place not charged with having taken part 
in the assault upon the police. If Gul- 
zari Lai did hat Naim Khan, Sundar 
and Debi Singh said he did, he wouLi 
have been one of the chief persons to 
blame for the assault on the police. If 
he acted in the way that Hukam Singh 
and other prosecution witnesses allege, 
he was undoubtedly mainly responsible 
for every thing that occurred. Naim 
Khan in his evidence says that at the 
very commencement of the row Gulzari 
Lai said that 

** there was a day when Nihal Singh had left 
the village with a moror ” on his head .and 
that he was about to be taken away under ar- 
rest in the presence of the Thakurs. On this, 
all the persons named above, began to beat me 
and the constables. Being afraid of losing oar 
lives, I took out my pistol and fired throe 
times,” 

This is not what the witness said 
when he made his first report. Sunder 
Singh says that Gulzari Lai said to the 
darogha : 
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there was a day when Nihal Singh came into 
the village with a wedding crown on his head 
and there was a day when he would be led 
away as a prisoner in the presence of the 
Thakurs. Debi Singh deposes to the same 
affect. Hukam Singh says that Gulzar Lai 
** gave provocation ” and said that there was a 
time when Nihal Singh had come to the village 
with a wedding crown on his head. It is pos- 
sible that in the lifetime of the Thakurs of the 
village, he should go away as a prisoner. On 
this, the persons who were on the chabutra 
came down and surrounded the darogha. The 
lathis began to be wielded on the darogha and 
the constables.” 

It is not very probable that the pat- 
wari would have said anything of the 
kind or taken the part attributed to him 
oven if his sympathies were more or less 
with the villagers. We find however 
that the police themselves evidently did 
not believe the case against Gulzari Lai, 
because we find that Mr. Kemp, Superin- 
tendent of Police, at quite an early stage 
took steps to withdraw the case against 
Gulzari Lai as being weak and the evi- 
dence unconvincing. If Mr. Kemp’s es- 
timate of the evidence was correct. 
Muhammad Naim Khan, the two Sub- 
Inspectors, and Hukam Singh have all 
told a deliberate untruth and falsely ac- 
cused Gulzari LaL 

There is some justification for the sug- 
gestion that Gulzari Lai was implicated 
because he would not support the police 
story. There is another matter which is 
certainly far from satisfactory when 
considering the bona fides of the police. 
Shortly before the trial Naim Khan 
summoned a number of persons be- 
longing to the village, including per- 
sons who were defence witnesses and 
held out a threat to them that if they 
harboured any of the accused, they 
would be liable to punishment. Consider- 
ing the circumstances of the case, we 
doubt whether this warning was neces- 
sary in the interest of justice, and it 
certainly had a tendency to frighten the 
witnesses who would be called for the 
defence. It does not seem as if there 
was any need for the threat, for a police 
guard of 10 or 12 men had been placed 
in the village. There is yet another 
circumstance which deserves some consi- 
deration. It appears that immediately 
after the occurrence, the accused or some 
one for them sent a telegram to the Gol- 
lector. This seems to suggest that the 
accused at that time looked upon them- 
,selves as aggrieved persons and were 
a,ppealing to the authorities. If the ac- 
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oused had done what the police say they 
did, it is rather difficult to understand 
why it was they so to speak, took the 
Sub-Inspector and his two constables 
into custody. We are quite satisfied 
that when the witness Daryai Singh and 
certain other persons came to Malikpur 
after the fight was over, there was not 
the smallest attempt on the part of the 
villagers to conceal where the police 
were. The evidence of Daryai on this 
point we believe to be true and the evi- 
dence of Baldeo we believe to be false. 
The Sub Inspector and his two constables 
were given up at once; they were given 
milk and water to drink and proceeded 
upon their way in Gajadhar’s cart. 

It is contended that even on the as- 
sumption that there was no legal justi- 
fication for a search or for the arrest, 
nevertheless, the accused were guilty of 
the other charges namely, under Ss. 147, 
396 and 342, I. P. C., because they had 
no right of self-defence, having regard to 
the provisions of S. 99, I. P. C. This 
argument might have some force if we 
could think that the police had, even' 
after the mistake, honestly come forward 
and told us exactly what had happened. 
V^e have pointed out that there are sub- 
stantial reasons for thinking that the 
account given by the accused is more 
probable than the account given by the 
police. If we assume it possible that 
the police had really made their way 
into the female apartment in the absence 
of the male members, and that the 
moment Chotey arrived, they shot him 
down, we could hardly say that the ac- 
cused could bo held guilty for what sub- 
sequently occurred, or that the police 
could claim protection under S. 99. There 
IS no doubt that the police were beaten 
and that lathis were used; at the ssnr^.^ 
time, none of the injuries were of a very 
serious nature— no bones were broken. 
Wo also fear that there is reason to 
think that a number of persons who took 
no part in the occurrence and who were 
at worst only onlookers, were implicated; 
for example, Pokhpal Singh who is ap- 
parently quite blind of one eye and al. 
most blind of the other. He cannot walk 
without the support of a stick. Witl 
the exception of Daryai Singh, there U 
not one of the prosecution witnesses, we 
can trust. Hakim Singh we considei 
quite unworthy of belief. He implicates 
Gulzari Lai whom he did not implicats 
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police, he went away when the row 
began and yet he pretends to give evi- 
dence as to what occurred right up to 
the end of the row. 

It is alleged that the accused stole the 
uniforms of the police. This is a matter 
which is surrounded with mystery. From 
the very first the principal accused never 
pretended that they did not know that 
it was the police who had come to the 
house. What object the accused would 
have in stealing the uniforms of the 
police, it is difficult to understand. It 
is quite clear that they did not want to 
keep possession of the uniforms; it would 
have been most dangerous for them to 
do so. They would not have kept them 
for the purpose of concealing the marks 
of blood, because the injuries done to the 
police were perfectly apparent on their 
bodies. It is just possible that they 
might have kept the uniforms thinking 
Ohotey had been killed and wishing to 
retain them as evidence of the indentity 
of the persons who were responsible for 
his death. Under the circumstances, and 
having regard to the evidence on the 
record, we feel by no means certain that 
the police were wearing their uniforms 
on the day in question. It is however 
impossible for us to be certain one way 
or the other upon this point. 

The judgment of the learned Sessions 
Judge has been criticized but we are very 
far from thinking that ho did not arrive 
at a very fair estimate of the truth of 
the case. After carefully considering the 
evidence, we have come to the conclusion 
that there is no reason for interfering 
with the judgment of the Court below. 
We accordingly dismiss the appeal. We 
direct that those of the accused who are 
in custody shall be released at once and 
the warrants against those who are said 
bo have absconded are cancelled. 

V.B./r.K, Aj^peal dismissed. 


Chamier and Piggott, JJ. 

Damodar Das and others — Judgment- 
debtors— Appellants. 

V. 

Birj Lal — Decree-holder — Despondent. 

Execution First Appeal No. 135 ot 
1914, Decided on 27th May 1915, from 
decree of Bub- Judge, Bareilly. 

Civil P C. (5of 1908), O. 45, R. 15-Exe- 
cution includes restitution also — Printed copy 
of judgment will not suffice — Proof of order 
is necessary, 

The words “execution” in O. 45, R. 16, Civil 
P. C , 18 intended to cover execution of any 
kind, that is to say, it covers the case of resti- 
tution as well as the case of enforcement of a 
deoieo for possession or the like passed for the 
first time in the case on an appeal to His 
Majesty in Council and a person who desires to 
obtain execution of any kind, whether bv way 
of restitution or otherwise, must apply, in the 
first instance, to the Court indicated by R. 15. 

No action can bo taken only on the printed 
copy of a judgment of their Lordships of the 
Privy Council without proof that an order in 
Council has followed thereon. [P 435 C 2] 

31. L Agarioala— iox Appellants. 

Saiish Chandra Ba^ierji and A. 
Byves-~iox Respondent. 

Judgment. — This appeal and the con- 
nected Appeals Nos. 246, 263, 264 and 
359 of 1914 arise out of proceedings taken 
by Birj Lal, one of the parties to the case 
of Biij La/ V. 31t, Inda Kunioar (l), in 
connexion with the order of ffis Majesty 
in Council in that case. As the report 
shows there were two suits of which one 
(No. 62 of 1907) was brought by Inda 
Kuar for possession of a 10 biswas share 
in a village and the other (No. 637) of 190 
was brought by Het Ram and others for 
possession of the other 10 biswas share 
in the village. The Court of first instance 
in Suit No. G2 gave Inda Kuar a decree 
for a 2 biswas share on certain terms and 
dismissed her claim for the remaining 
8 biswas. Suit No. 63 was dismissed by 
the Subordinate Judge. On appeal this 
Court passed decrees in favour of the 
plaintiffs in both suits. Birj Lal, a 
defendant in both suits, appealed to His 
Majesty in Council. The two appeals 


(1) A. 1. R. 1914 P. C. 38=3G All. l&7=2a 
I.C. 716. 
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were consolidated in an order by His 
Majesty in Council dated 9th February 
1914. 

On 13th March 1914 Birj Lal pre- 
sented an application to the Court of 
first instance in Suit No. 62, praying that 
he might be restored to possession of the 
10 biswas share pending the taking of 
certain accounts ordered by their Lord- 
ships of the Privy Council. In the same 
suit he presented two applications for 
repayment of costs which had been re- 
covered from him by Inda Kuar and a 
third application, the nature of which 
need not bo specified. In Suit No. 63 
Birj Lal applied to the Subordinate Judge 
to restgre him to the possession of the 
10 biswas share, inasmuch as the suit of 
Het Ram and others had been dismissed 
by their Lordships of the Privy Council. 
Bir] Lal presented with his application 
a printed copy of the judgment of their 
Lordships of the Privy Council contain- 
ing their recommendation in the usual 
form as to the order which should be 
Rassed in the case. But he did not file 
any copy at all of the order in council. 
His opponents at once objected that he 
was not entitled to apply to the Sub- 
ordinate Judge without first presenting 
an application to this Court under O. 45, 
R. 15, Civil P. C., and they professed 
complete ignorance of the terms of the 
order of their Lordships of the Privy 
Council. They pleaded that the printed 
copy produced by Birj Lal could not 
be admitted in evidence and, even if 
admitted could afford no justification for 
disturbing their possession. The Sub- 
ordinate Judge threw out all their objec- 
tions. Hence these appeals. 

Order 45, R. 15, provides that whoever 
desires to obtain execution of any order 
of His Majesty in Council shall apply 
by petition, accompanied by a certified 
copy of the decree passed or order made 
in appeal and sought to be executed, to 
the Court from which the appeal to His 
Majesty was preferred, and such Court 
is required to transmit the order of His 
Majesty in Council to the Court which 
passed the first decree appealed from, or 
to such other Court as His Majesty in 
Council by such order may direct, and 
shall (upon the application of either 
party) give such directions as may be 
required for the ex^ution of the same. 
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It is contended, first, that O. 45, R. 16, 
does not apply at all to the case of a 
person who is entitled to restitution of 
the kind described in S. 114 of the Code, 
and, secondly that even if a person 
entitled to such restitution may make an 
application under O. 45, R. 15, he is not 
obliged to do so and he may go direct to 
the Court of first instance under S. 144. 

We are unable to accept either of these, 
contentions. It appeals to us that in the 
absence of 0. 45, R. 15, there would bo 
nothing to show what Court in India is 
to carry out an order of His Majesty in 
Council We think that the word “exe- 
cution” in O. 45, R 15, is intended to 
cover execution of any kind, that is - tc 
say, that it covers the case of restitution 
as well as the case of enforcement of a 
decree for possession or the like passed 
for the first time in the case on an appeal 
to His Majesty in Council, and that a 
person who desires to obtain execution of 
any kind, whether by way of restitution 
or otherwise, must apply, in the first 
instance, to the Court indicated by R. 15. 

In the present case that was this Court. j 
Further, we are of opinion that the Sub- 
ordinate Judge was not entitled to take 
any action on the printed copy of the 
judgment of their Lordships of the Privy 
Council without proof that an order in 
Council had followed thereon ; for what 
has to be enforced or executed is not the 
judgment or recommendation of their 
Lordships but the order in council. The 
result is that Appeals Nos. 135, 263 and 
264 are allowed and Birj Lais applica- 
tions are dismissed with costs in both 
Courts, Appeals Nos. 216 and 359 are 
dismissed with costs. 

We have been informed that, since the 
disposal of the applications referred to 
above by the Subordinate Judge, an ap- 
plication was made by Inda Kuar to this 
Court under O. 45, R. 15, Civil P. C., 
and on her application the order of His 
Majesty in Council has been transmitted 
to the Court of the Subordinate Judge in 
order that it may be executed. We may 
point out that, as the order in council 
has now reached the Court of the Sub- 
ordinate Judge, it is open to all parties 
to these suits to apply to the Subordinate 
Judge for such relief as they may be 
entitled to without making any further 
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application to this Court under 0. 45, 
R. 15, Civil P. C. 

V.B./r.K. Appeal decreed. 
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Banerji and Tqdball, JJ. 

Khetra Pal —Defendant — Appellant. 

V. 

Mt. Mumtaz Begam & another -Respdts. 

First Appeal No. 353 of 1913, Decided 
on 22nd November 1913. 

Civil P. C. (5 of 1908), O. 21, R. 63— Decla- 
ratory suit valued much more than the 
amount of decree in which property attached 
— Proper valuation is amount of decree. 

The plaintifl brought a suit for a declaration 
that the property m suit, which she claimed 
under a sale deed, was not liable to attachment 
and sale in satisfaction of the decree held by 
defendant 1 against defendant 2, The decree 
was for Rs. 2,000. The suit was valued at 
Rs. 25,000. The suit was decreed. The defen- 
dant preferred an appeal to the High Court. 

Held: that the proper valuation of the suit 
was Rs. 2,000 and therefore the appeal lay to 
the District Judge and noc to the High Court. 

[P 437 C 1] 

Shiam Krishna Dar and Narain Pra- 
sad Ashthana—iot Appellant. 

Tej Bahadur Sapru, Ibn Ahmad and 
Oirdhan Lai Agarxoala—lot Respdts, 

Judgment. — The first question whioh 
arises in this appeal is whether the ap- 
peal lies to this Court. For the decision 
of that question we have to determine 
what was the value of the subject-matter 
of the suit in the Court below. If the 
5?4»ount of that value was below Rs. 5,000 
the appeal would not lie to this Court 
but lay to the Court of the District 
Judge. The suit was brought under the 
following circumstances: Defendant 1, 
who is the appellant here, holds a decree 
against defendant 2, the husband of the 
plaintiff respondent. In execution of that 
decree he caused the property in suit to 
be attached as the property of his judg- 
ment* debtor. An objection was preferred 
by the plaintiff claiming the property 
under a sale deed alleged to have been 
executed in her favour on 22nd May 1912. 
Her objection having been overruled, 
she brought the present suit on 4th 
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January 1913 and asked for. a declaration 
that the property in suit “was not liable 
to attachment and sale in satisfaction of 
the amount due to defendant 1,’* and 
she also prayed that her right to the 
property be declared. She alleged the 
date of the cause of action to be 4th 
January 1913. No doubt she made her 
husband a party to the suit, but she 
asked for no relief against him and did 
not allege any cause of action which 
would entitle her to sue him. Ap- 
parently her husband was only made a 
formal defendant to the suit The lower 
Court decreed her claim and the decree- 
holder, defendant 1, has preferred this 
appeal. No doubt in the plaint the value 
of the subject-matter for purposes of 
jurisdiction is stated to be Rs. 25,000, but 
this, in our opinion, was clearly erro- 
neous. As we have already ‘Said the 
plaintiff claims no relief against her hus- 
band, and she does not allege any causa 
of action as against him. All that she 
asks for is that it be declared that the 
amount of the decree held by defen- 
dant 1 ought not to bo realized from hej 
property, that is, from so much of it the 
value of which would be- equivalent to the 
amount of the decree. It is admitted in 
this case that the amount of the decree 
is about Rs. 2,000. It is therefore clear 
that the object of the suit is to relieve the 
property from a burden to the amount of 
Rs. 2,000 whioh the decree-holder, defen- 
dant 1, is seeking to impose on it by at-' 
taohing the property. The whole of the 
property is not in dispute, and under the 
attachment and the sale which might 
take place in pursuance of it, the whole 
property cannot be sold, but only so 
much of it as will be sufi&oient for the 
realization of the amount of the decree. 
Therefore, the value of the subject-matter 
of the suit is the amount of the decree, 
and not the amount of the actual value 
of the property or the value for whioh 
the plaintiff alleges that she purchased it. 

The matter was decided by this Court 
in the case of Dwarka Das v. Kameshar 
Prasad (l), and the same view was adop- 
ted in Dhan Devi v. Zamurrad Begam 
(2). The matter was considered by their 
Lordships of the Privy Council in the 
recent case of Phul Kumari v. Ohan^ 
shy am Misra (3). The exact point whioh 

(1 [1896] 17 AU769=1895 A. W. N. 3^ 

(2) [1906J 27 All. 440=2 A. L. J. 115(P.B.). 

(3) [1903] 36 Oal. 202=35 I. A. 22 {P.O.), 
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s now before us was not in issue before 
their Lordships, but there are observa- 
tions in the judgment which clearly sup- 
port the view taken by this Court, Their 
Lordships say: 

“The value of the action must mean the value 
to the plaintiff. But the value of the property 
might quite well be Rb. 1,000, while the execu- 
tion debt was Rs. 10,000 It is onlj if the execu- 
tion debt is less than the value of the propert}' 
that its amount aflects the value of the suit.” 

In the case before us the amount of 
the decree is below Es. 5,00D and much 
below the actual value of the property. 
Therefore, according to the view expressed 
by their Lordships, the value of the 
suit should be regarded as the amount of 
the decree. That amount being less than 
Es. 5,000 an appeal from the decree of 
the Oburt below lay to the District 
Judge and not to this Court. We accor- 
dingly direct that the memorandum of 
appeal be returned to the appellant for 
presentation to the proper Court. Under 
the circumstances we make no order as 
to the costs of this appeal. 

V.B./ii.K. Order accordingly, 
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Eichards, C J. and Knox, J. 

Dham Bam and another — Appellants, 
v. 

jSwiperor-^Opposite Party. 

Criminal Appeal No. 663 of 1915, De- 
cided on 30th October 1915. 

Oaths Act (10 of 1873), Ss, 6 and 13— De- 
liberately not administering oath to child 
does not make evidence inadmissible — Child 
satisfactory witness when it understands it 
and can repeat — Evidence Act (1872), S. 118. 

The mere fact that a Court advisedly refrained 
from administering oath to a witness, who 
was a child of tender years, does not make his 
statement inadmissible in evidence. A Court 
should only examine a child of tender years as 
witness after it has Svatisfied itself that the child 
is intellectully sulhciently developed to enable it 
to understand sufficiently what he has seen and 
afterwards to inform the Court thereof. If the 
Court is of opinion that by reason of tender 
years, the child is unable to do this, it ought not 
only to refrain from administering oath but 
from examining the child at all Tf, on tlie 
other hand, the Court thinks that the child, 
though of tender years, is capable of informing 
the Court of what it has seen or heard, it is best 
that the Court should comply with the provi- 
sions of S. 6, Oaths Act. [P 438 C 1] 

A child is frequently a most satisfactorv wit- 
ness when the matters deposed to are not 
beyond the intelligence of the child. [P 438 0 2] 

A. E. Byves — for the Crown. 

Judgment. -Dhani Earn and Chotey 
Lai have been found guilty of the mur- 
der of Durga Prasad and sentenced to 
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death. They have appealed. Accused 2 
is the son of accused 1. The deceased 
was the only son of Sobha Earn, a 
brother of accused 1. Accused 1 had 
another son called Salig who died childless 
leaving a widow Mt. Deo Kunwar. On 
16th August 1911, Durga Prasad made a 
will in favour of accused 2, leaving him 
all his property. Beyond all question, 
Durga Prasad was most brutally mur- 
dered. Dhani Earn in the Court below ad- 
mitted the murder and he admits it in his 
petition of appeal. Chotey however denies 
his guilt. The case for the prosecution 
is that the motive for the murder was 
to anticipate the succession to Durga 
Prasad’s property and to prevent him in- 
curring more debts, mortgaging or deal- 
ing with his property or cancelling the 
will. Dhani Earn says that he murdered 
the deceased because he caught him in 
the act of having sexual intercourse with 
Mt. Deo Kunwar. The family house is 
divided into three parts. The two ac- 
cused lived in the western portion. 
Durga Prasad lived in the eastern por- 
tion. There was another brother of ac- 
cused 1 named Behari. He died leaving 
a son Choke Lai (not to be confused 
with accused 2). This Choke Lai lived 
in the central part. Two doors lead 
from Dhani Barn’s portion into Choke 
LaPs, and there is an open courtyard 
which belonged half to Durga Prasad and 
half to Choke Lai. On the morning 
of 18th May at daybreak accused 2 
went to Tota Earn, chowkidar, and told 
him that Dhani Earn wanted him. He 
and another chowkidar went to the 
house and found Durga Prasad lying 
dead. Dhani Earn said that four men, 
Sri Pal, IJmrao, Pearay Lai and Earn 
Sarup had killed Durga Prasad. A report 
to that effect was made at the tbana^by 
Dhani Earn. It is now admitted that 
this charge was absolutely false. This 
gives aoaie idea of the class of men the 
accused are. lb is impossible to believe 
that accused 2 did not know of the 
false charge that was being made against 
four innocent men; he must also have 
known that Durga Prasad was lying dead. 

The learned Sessions Judge has given 
the most cogent reasons for not be- 
lieving the story that the deceased was 
murdered because ha was caught in the act 
of illicit connexion with the Mussamat. 
This charge is like the charge made 
against the four men: an absolute lie. 
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We are quite satisfied that the woman 
was not even in the house at the time 
and that the motive was to get rid of 
Durga Prasad so as to get his property. 
The evidence against Dhani Earn is over- 
whelming and ho adraics it even now. 

We proceed to consider the case as 
against accused 2 It is improbable that 
the father would have committed the 
murder alone. If we are correct in the 
view we take of the motive, Ghotey had 
a greater motive than the father. 

A little boy of the name of Ram Rup, 
aged about six years, was examined in 
the Court below. His statement is be- 
yond question of the utmost importance. 
It directly implicates, and if believed, 
brings homo guilt to accused. There 
is evidence that the boy made the same 
statement immediately after the murder. 
One of the grounds of appeal was based 
on the decision in Queen-Empress v. Marn 
(l). The objection was that the learned 
Judge, having “advisedly” refrained from 
administering the oath to the little boy, 
his statement is inadmissible. We are 
not prepared to accept altogether the 
ruling in the case of Queen-Empress v. 
Maru (l). No doubt S. 6, Oaths Act 10 
of 1873, provides that (save as in the sec- 
tion provided) every witness shall make 
an oath. S. 13 of the Act however 
provides that no omission to take any 
oath shall invalidate any proceeding or 
render inadmissible any evidence what- 
ever in or in respect of which such omis- 
sion took place. We are unable to hold 
that the mere fact that the Court ad- 
visedly refrained from administering the 
oath, renders the statement of the wit- 
ness inadmissible. In our opinion, a 
Court should only examine a child of 
tender years as a witness after it has 
spatfsfied itself that the child is intel- 
lectually sufficiently developed to enable 
it to understand sufficiently what it has 
seen and to afterwards inform the Court 
(thereof If the Court is of opinion that, 
by reason of tender years, the child is 
^unable to do this, it ought not only to 
refrain from administering the oath but 
from examining the child at all If on 
on the other hand the Court thinks that 
the child, though of tender years, is cap- 
able of informing the Court of what it 
has seen or heard, it is best that the 
Court should comply with the provisions 

(1) TieSB] 10 All. 207=»(1888) A, W. N. 86, 
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of S. 6 in the case of a child just as in 
the case of any other witness. W'hether 
or not a child should be examined, must 
depend on the circumstances of the 
particular case including, of course, the 
nature of the evidence he is about tc 
give It seems to us pretty clear from 
the record that the boy Earn Eup was 
intelligent. We thought it nevertheless 
advisable to examine the boy ourselves, 
the charge being the grave one of murder 
We accordingly had the boy produced 
before us in the presence of the accused, 
the oath was duly given and the witness 
examined. Having seen and heard the 
boy we have not the least hesitation in 
saying that he was quite capable ol 
giving evidence in the case. 

The committing Magistrate examined 
the boy on oath and appears to have 
been favourably impressed. As. already 
stated, this appeared from the record 
itself. Not only was the boy examined 
on the direct but he was cross-examined 
at considerable length on behalf of the 
accused. In many ways, it is much more 
difficult to tutor a child than an older 
person. The child may no doubt learn a 
story, but it would bo very difficult tc 
prepare a child for questions on cross- 
examination outside the story. Further, 
more a child of tender years finds if 
difficult to disguise the fact that he has 
been tutored. When the matters de- 
posed to are not beyond the intelligence 
of the child, he is frequently a most 
satisfactory witness. His tender years 
render him less capable of deceiving the 
Court. In the trial Court, Earn Eup 
was asked if he had seen Ohote’s sister- 
in-law (the woman with whom the first 
accused said he caught the deceased in 
the act of sexual intercourse). The boy 
said he did not see her that day; that 
she lived in her father’s house. We 
think if the woman had been in the 
house, the boy most certainly would 
have said so. The question was asked 
by the Court. The statement which the 
accused 1 has made throughout corrobo- 
rates the boy in so far as the boy says 
that he witnessed the occurrence. If 
Choke tutored his little son, he need only 
have tutored him to substitute accused 2 
for himself. He need not have tutored 
him to deny the presence of the woman, 
Earn Eup in the Court below stated 
that he had seen the two accused 
hitting Durga Prasad. Ho said that 
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Dhani Ram used a lathi and Ghote a 
gandasa. In the Court below, some 
point was made that the story of the 
gandasa must be untrue. 

The learned Sessions Judge points out 
that it does not necessarily follow that 
because the wounds on the body do not 
appear to have been inflicted by a sharp 
edged weapon, neither accused had a 
gandasa. The side of the gandasa or the 
back have been used The little boy 
still adheres to the statement that there 
was a gandasa. There is a discrepancy 
between his evidence before us and his 
statement in the Court below when he 
states before us that both the accused 
had lathis. The real important matter 
for consideration with respect to the 
evideifbe of this witness is not whether 
he is accurate in every detail, but whether 
it is possible that he has been tutored by 
his father Choke to substitute accused 2 
for him. As wo have already stated, 
accused 1 has admitted all along that 
Durga Prasad was murdered by him and 
that another man was with him but he 
says that the second man was Choke and 
not his son Ghote. According to the 
evidence of Gokul Chand, the little boy 
stated that Durga Prasad had been killed 
by Ghote Lai and Dhani Ram immedi- 
ately after the murder. Brij Basi says 
the same thing. We ourselves are quite 
satisfied that the little boy has told 
the truth when he says tliat both the 
accused committed the murder. It must 
be borne in mind that Choke, the father 
of this little boy, had no motive for 
murdering Durga Prasad. Ghote, the 
second accused, had a motive. The will 
was in his favour. It was he who went 
to fetch the chowkidar and told him that 
Dhani Ram wanted to see him. It is 
true that he did not toll the chowkidar 
why he was wanted, but this fact is 
rather against Ghote than in his favour 
Whan he went to fetch the chowkidar, 
he must have known that Durga Prasad 
was lying dead in the house. [To must 
also have known that his father’s charge 
against the foiir men was false. It seems 
to us much more probable that Ghote 
would have bean his f ither’s acco nplice 
in the murder than Choke. 

After the boy Ram Rap had been 
examined before us, Dhani Ram put some 
questions and made a long statement 
reiterating that Durga Prasad was killed 
because he was caught in the act of hav- 
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ing interooiirse with the Mussammat 
Ghote, the son, however declined to ask 
any questions or make any statement. 
We believe that the old man is trying to 
save his son and that the probabilities 
are that the latter is morally speaking 
the more guilty of the two. We are 
quite satisfied that the evidence given on 
behalf of accused 2, that he was absent 
when the murder was committed, is 
false. This is shown by the evidence of 
Toto that it was accused 2 who came 
to him with the message that accused 1 
wanted him The message was delivered 
very early in the morning. 

After careful consideration of the case, 
we are quite satisfied th^t the unanimous 
opinion of the learned Sessions Judge 
and of the assessors is correct. We dis- 
miss the appeal, confirm the convictions 
and sentences and direct that the latter 
be carried into execution according to 
law. 

V.J3./R.K. Appeal dismissed. 
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Richards, G. J. and Baneh.ti, J. 

Kedar and Plaintiffs — Appel- 

lants. 

V. 

Deo Narain and another — Defen- 
dants '-Respondents. 

Letters Patent Ajipeal No. 13 of 1915, 
Decided on llith July 1915. 

Agra Tenancy Act (2 of 1901), S.32 — S 32 
does not bar suit by transferee of portion of 
fixed rate holding for possession against 
tenant in possession of whole. 

A traiisforoo of a portion of a, fi\;ed rite hold- 
ing SQod for possession of the portion piirohased 
by liiin, the ton.int who was cntitlod to only 
ftlis of the holding but was in possession of the 
whole. 

Held, that the suit was not barred by S. 32. 
Agra Tonanc\ Act [D 440 C 1] 

Bnj NddJi V i/UH — for \ppollants. 

31. L. Aifanoala —ioY Respondents. 

Facts — 'A certain fixed-rate holding 
consisted of 4 bis was. Out of this, the 
plaintiffs purchased a 1-biswa share. The 
defendants owned the remaining 3 hiswas. 
The plaintiffs brought the present suit 
for pos-, 0 ssion of the share purchased by 
them, alleging that the defendants were 
in possession of tne whole holding The 
Court of first instance, the lower appel- 
Gourt, and a single Judge of the High 
Court dismissed the suit on the ground 
that B. 32, Act 2 of 1901, barred the suit. 

Judgment.— This appeal arises out ol 
a suit in which the pLintitf claimed 1 
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biswa, which was alleged to be part of 
4 biswas which constituted a fixed-rate 
holding. The lower Courts and this 
Court have dismissed the suit as being 
barred by S. 32, T^niiicv Act, and as hav- 
ing been concluded }>y the authority of 
the case of Aihheij Lai y. Janki Pra- 
sad (i). S. 32, Agra Tenancy Act, pro- 
vides that 

‘‘no division of a or distribution of the 

rent payable in respect thereof 'iiado b\ the co- 
sharers therein, shall be binding on the land- 
holder, unless it IS made, with his consent.” 

Cl. 2 provides that 

‘No suit or other proceeding for tho division of 
a holding or distribution of the rent thereof 
shall bo entertained in any civil or revenue 
Court.” 

It is quite clear that all that S. 32 
l^rovides against is tho splitting up of a 
holding or the distribution of the rent so 
as to bind the landholders. 01 2 does 
no more than enact that a suit brought 
for such a purpose shall net be enter- 
tained by a civil or revenue Court. In 
the present case tho plaintiff alleges that 
he has become the owner entitled to pos- 
session of a portion of a fixed-rate ten- 
ancy and that the defendant is a tres- 
passer. lie does not ask for the division 
of the holding nor for the distribution of 
the rent. He does not seek to bind the 
landholder in any way by the suit he 
brings. It seems to us therefore that 
S. 32 do 0 ^ not bar the present suit. We 
may mention that the case relied upon 
by the lower apjiellate Court and the 
learned Judge of this Court has been 
overruled by the Full Bench decision in 
Najihullah v Gulslier Khan (2). As the 
suit was decided on a preliminary point 
in tho lower Courts tho case must be re- 
manded. We accordingly allow the ap- 
peal, set aside the decree of this Court 
and also of both the Courts below, and 
remand the case to the Court of first 
instance through the lower appellate 
Court with directions to re-admit the 
suit under its original number in tho file 
and proceed to hear and determine the 
same according to law. Costs hero and 
hitherto will bo costs in the cause. 

v.b./h.k. Case remanded, 

'll)! 1907] ‘29 Ail. 65=:::3 A. L. J. 7b5-“(mOb) A. 

W. N. 274. 

(2) [1909] 31 All 348-1 I. C. 594 (F. 13.) 
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Tqdball, J. 

Ikram Ullah Khayi — Defendant— Ap- 
pellant. 

V. 

Muhammad Yunis Ah Khan — Plaintitf 
— Respondent. 

Second Appeal No. 1132 of 1914, De- 
cided on 6th April 1915, from decree of 
Sub- Judge, Budaun. 

Cosharer — Party wall cannot be interfered 
with or built upon without consent of 
another. 

One of the teuants-in* common is not entitled 
to interfere with or build upon the party wall 
without the consent of the other tenanls-m- 
common \Vat<ion v Grai/, (IBBO) 11 Cli. D. 192 
and 19 Mad. ;3H, Woll. ' [P 441 C 2] 

Iqhal Ahmad' for Appellant. 

Shaii-uz-zama7i — for Respondent. 

Judgment. — This appeal arises out of 
a suit brought by the plainbifi-respon- 
dent in which he asked the Court for a 
perpetual injunction to restrain the 
defendant from interfering with his 
building a certain wall. The parties are 
owners of adjoining houses. The plain- 
titf wished to build an upper storey on 
the room which is marked (A) in the 
plan attached to the plaint. The defen- 
dant objected. Hence the suit. TBe 
plaintiff was desirous of building on the 
two walls running west and east and 
north and south which divide the two 
houses. There were other reliefs and other 
matters in the suit with which however 
we are not concerned on appeal. The 
question before me is whether or not 
tho plaintiff is entitled to raise the party 
walls in dispute without interference on 
the part of the defendant. The Court of 
first instance dismissed the suit. The 
plaintiff appealed. H'} ^tiQ'e lecoa^iatthe 
party walls belonged eif^ J. Jo himself 
and that he had a right to build upon 
them. The lower appellate Court found, 
as a matter of fact that the party 
walls belonged to the plaintiff and the 
defendant jointly. To use tho lower 
Court’s own' expression it found that they 
were joint owners of these party walls. 
This is a clear finding that the parties 
are tenants-in-common of the walls. The 
lower appellate Court held that the 
plaintiff would be entitled to build on 
that half of the wall which is towards his 
own house, and it therefore decreed the 
suit accordingly. The defendant has 
appealed. Two points are pressed, first 
of all that the question of the ownership 
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of the, wall is res judicata by reason of a 
previous decision and the second is that 
on the findings of fact arrived at by the 
Court below the plaintiff is still not 
entitled to build upon the party walls 
without the defendants consent. In 
regard to the question of res judicata 
there is no force in the plea, for the 
simple reason that the portion of the 
wall now in dispute between the parties 
was not in dispute in the former litiga- 
tion and therefore the decision in the 
latter cannot operate as res judicata. 
But the defendant, in my opinion, is 
entitled to succeed on the second plea 
raised before me. The question of the 
right of one tenant-in-common of a party 
wall to build upon the wall or to inter- 
fere with it is one which is covered by 
decisions. The case of Wats(m v. Grdy 
(1) clearly lays down on principle that 
in such a case as this one of the tenants- 
in-oommon is not entitled to interfere 
with the party wall without the consent 
of the other tenant-in-oommon. The 
same point was decided in the case of 
Kanakayya v. Narasimhuki (2). In that 
case one of two tenants-in-common of a 
party wall raised the height of the wall 
with a view to raise a superstructure of 
the wall. 

The other tenant-in-common who 
had not consented to the alteration 
in the wall but had suffered no incon- 
venience therefrom sued to enforce the 
removal of the newly erected portion. 
It was held that the plaintiff was en- 
titled to the relief sought and the ruling 
in Watson v. Gray (1) was followed. 
From the principle laid down in these 
decisions it is clear that the plaintiff is 
not entitled to build upon the party 
walls in suit without the consent of the 
defendant and that the lower appellate 
Court was wrong in issuing an injunc- 
tion to the latter to prevent him from 
interfering with the building of the 
superstructure which the, plaintiff wished 
to raise on the party wall. The appeal 
is therefore allowed. The plaintiff has 
filed objections against the finding of the 
Court below that the walls belonged 
jointly to the parties in suit. The de- 
cision is on a question of fact and no 
error in law has been laid down before 
me to vitiate that decision. The objec- 

(1) [1880] U Ch D. 192=19 L. J. Oh. 243= 
42 L. T. 294=28 W. R. 438=44 J, P. 537. 

(2) [1896] 19 Mad. 38. 
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tions are therefore disallowed with costs. 
The plaintiff’s suit will stand dismissed 
with costs in all Courts. The original 
Court dismissed the suit in toto. The 
plaintiff in his appeal to the Court below 
only pressed the question of his right to 
build on the party wall. 

v*B./r.k. Appeal alloioed, 
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Banerji and Walsh, JJ. 

Bar ail Lai — Defendant— iVppellant. 

V. 

Salih Earn — Plaintiff — Eespondent. 

Second iVppeal No. 1402 of 1914, Deci- 
ded on 29th November 1915, from decree 
of District Judge, Shahjahanpiir, D/- 
21st September 1914. 

Transfer of Properly Act (4 of 1882), S. 6 
— Dispute between reversioner and daughter 
of last male owner — Compromise agreement 
to relinquish his claim for consideration — 
Transaction not transfer of spes successionis 
but settlement of disputed claim. 

One Bhagga Lai died possessed of ceitfiin pro- 
perty and his daughtcr-in-law got possession of 
it. On the death of the daugiiter-in-law, one 
Barati Lai made an application for mutation 
of narres on the ground that he was the heir of 
Bhagga Lai. This application was opposed by 
Mohan Doi, daughter of Bhagga Lai. 'Fhe dis- 
pute resulted m execution of a document by 
which Barati Lai for a consideration of R. 5,000, 
and on receipt of certain immovable property, 
abandoned his entire claim to the property re- 
cognizing Mt. Mohan Dei to be absolute owner 
of it. 

Held, that the transaction was not a sale of 
the reversionary rights ^ of Barati Lai, but was 
a settlement of disputed claims and was not 
void under G, T. P. Act. [P 442 0 l] 

Tej Bahadur Saprn — for Appellant. 

Gokal Prasad and Sarat Chandra 
Ghoivdhrij — for Eespondent. 

Judgment. — This appeal arises out of 
a suit in which the plaintiff-respondent 
claimed possession of a bouse purchased 
by him from two persons, namely Mt. 
Sharao and Khunni Lai. He purchased 
half the house from Mt. Shamo and the 
other half from Khunni Lai on different 
dates. There is no dispute in this ap- 
peal in respect to the half-share pur- 
chased from Mt. Shamo. As regards the 
half' share purchased from Kunni Lai 
the facts are these: The share in ques- 
tion belonged to Bhagga Lai and after 
his death was apparently in the posses- 
sion of his daughter-in-law, the widpw 
of a predeceased son. Upon her death the 
appellant; Barati Lai made an applica- 
tion in the revenue Court for the entry 
of his name as the heir of Bhagga Lai 
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and the owner of his property. This 
application was resisted by Mt. Mohan 
Dei, the daughter of Bhagga Lai, who 
asserted that her father was separate 
and that she was entitled to succeed to 
the property. The dispute resulted in 
the execution of a document on 21:th 
May 1911 by J3harati Lai which purpor- 
ted to be a deed of relinquishment*^ By 
that document, Barati Lai, for a con- 
sideration of Hs. 5,000 and on receipt of 
certain immovable property, abandoned 
all his claim to the estate of Bhagga 
Ijal, and recognized the title of Mt. 
Mohan Dei as absolute owner. Mt 
Mohan Dei being dead, the property 
passed to her husband Kunni Lai who 
sold it bo the plaintiff. Barati Lai’s con- 
tention was that the transaction of 24th 
May 1911 was a sale by him of his 
reversionary rights and was therefore 
invalid under the provisions of B 6, T. P. 
Act This contention found favour in 
the Court of first instance, but was over- 
ruled by the lower appellate Court which 
decreed the claim of the plaintiff. In 
our opinion the decision of the lower 
appellate Court is correct. The learned 
Judge held that the transaction of 
|24th May 1911 was in fact and sub- 
jstancG a settlement of disputed claims. 
|We agree with this view. There was a 
iclaim put forward by Barati Lai to the 
property of Bhagga Lai as the person 
entitled to it upon the death of Bhagga 
Lai’s daughter-in-law. That claim was 
jdonied by Mt. Mohan Dei. One party 
japproached the other, and, upon receipt 
lof consideration from Mb. Mohan Dei, 
Barati Lai abandoned his claim to the 
property This was not a mere transfer 
of reversionary rights within the mean- 
ing of B. G, T. P. Act. The case is very 
shnilar to that of Mohammad llashmat 
Ah V. Kaniz Fatima (l). In this view 
the appeal must fail, and it is unneces- 
sary to consider the question of estoppel 
which was argued with great ability on 
behalf of the appellant. \Va dismiss the 
appeal with costs including fees on the 
higher scale. 

V.B./ii.K. Apihial dismissed. 


(1) [l')15] 27 I. C. 701. 
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PiGGOTT, J. 

Madho Sonar — Applicant. 

V. 

Fjmperor -Opposite Party. 

Criminal llevn. Petn. No. 381 of 1915, 
Decided on 21st May 1915, from order of 
Bess. Judge, Allahabad. 

(a) Penal Code (45 of 1860), S 353 — Per- 
son assaulting officer conducting search not 
complying with provisions ol Ss. 165 and 166, 
Criminal P. C , cannot be convicted under 
S. 353 — Criminal P. C. (5 of 1886’, Ss. 165 
and 166. 

A police otlicer conducted a search in the 
house of the accused, who did not reside within 
the limits of his jurisdiction, accompanied by 
a constable of the police station which had 
jurisdiction, but the constable had no order, 
either written or verbal from his own Sub-In- 
spector. While engaged in the search ,lJioy were 
assaulted by the accused who was convicted 
under S. 3511, 1. 7^. 0.: 

Held: that as the provisions of Ss. 1G5 and 
16G, Griminal P. G , were not complied with, con- 
viction under S. 353, I. P. 0., could not be 
maintained. [P 443 Cl] 

(b) Penal Code (45 of 1860), Ss. 353, 333 
and 332 — Officers to be entitled to protec- 
tion must scrupulously comply with provision 
of law particularly in cases of search. 

It 18 of great importance that police ofticers 
in the discharge of their duty should receive the 
protection of such sections as 353, 333 and 332, 
I. P. 0. but in order to entitle them to the pro- 
tection oE those sections police officers must com- 
ply scrupulosly with the provisions of the law, 
particularly when they undertake an act such 
as searching the house against the will of the 
accused. [P 443 G IJ 

Iqbal Ahmad — for Applicant. 

B Malcomno ti —iox the Crown. 

Judgment. — The conviction in this 
case has been had under B. 353, I. P. G. 
It lay on the prosecution to prove that 
the public servants assaulted, namely 
the police constables Nazir Husain and 
Darsan Singh, were in tlio execution or 
in the lawful discharge of their duty as 
such public servants at the time when 
the assault was committed. They were 
endeavouring to search the house of the 
applicant Madho Sonar. Not only is it 
nob proved by the evidence on the record 
that tho provisions of S. 166 road with 
Cl. (3), B. 165, Criminal P. C , had been 
complied with, but, as a matter of fact, 
a breach of those provisions becomes 
patent on an examination of the evidence 
given by Bub-Inspector Taj Dat Panda 
and constable Darsan Bingh. The Sub- 
Inspector seems to have acted under a 
belief, and probably quite a bona fide be- 
lief, that it was sufficient compliance 
with the law if he sent intimation to the 
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Sub-Inspector of Manda Police Station 
of his intention to conduct a search with- 
in the limits of the latter's jurisdiction 
and secured the presence at the search 
of a constable belonging to the Manda 
Police Station. This is not sufficient 
compliance with law. Apart from the 
fact that police constable Darsan Singh 
had no order in writing from the Sub- 
jlnspector of Manda directing him to 
make the search, it is obvious enough 
from his evidence that he had received 
no order either written or verbal, from 
his own Sub- Inspector. He thought ho 
was doing his duty in coining to the as- 
sistance of the Sub-Inspector from an- 
other circle on receiving an intimation 
from thg latter that his presence was 
required. 

It is no doubt of groat importance that 
police officers in the discharge of their 
duty should receive the protection of such 
seoions as 353, 333 and 332, I. P. C. but 
in order to entitle them to the protection 
of those sections police officers'must com- 
ply scrupulously with the provisions of the 
law, particularly when they undertake 
an act such as searching a house against 
the will of the owner. In the present 
case the conviction under S. 353 cannot 
be maintained. No doubt on the evidence 
some lesser offence was probably com- 
mitted by the applicant Madho Sonar; 
but iD would seem that he has been 
undergoing sentence of imprisonment for 
more than a month, so that I do not 
think it necessary to go further into the 
question with a view to deciding whether 
he can be convicted of some lesser offence. 
In so far as ho may have been guilty of 
any breach of the law in opposing the 
police officers, I have no doubt that he 
has been quite sufficiently punished by 
the imprisonment which he has already 
undergone. I sat aside the conviction 
and the sentence in this ease and direct 
that the appliotnt Mtdho Sonar be re- 
leased. 

V.B./r K. ConvicAion set aside, 
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ClI^MtER AND PlGGOTT, JJ. 

Emperor 

V. 

Rahmat and others "-Accused. 

Criminal Appeal No. 186 of 1915, 
Decided on 2l8t April 1915, from an 
order of acquittal by the Offg. Bass. Judge, 
Agra. 
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Criminal P. C. (5 of l898), S. 34.'5-Offence 
under S. 325, I. P, C,, cannot be compoun* 
ded by complainant's heir 

An offence punishable under S .^25, 1 P C is 
oompoundable with the permission of the Court, 
but it ih compoundahlo bv the person lo whom 
the hurt was caused. In a case, where the 
person to whom the hint was caused is dead, the 
case cannot bo compounded b} his heir 

[TM13 0 2] 

A, E. R lives — for the Grown. 

J, M. Bajierji and Benodc Bfdtan for 
C. R Alston — for Accused. 

Judgment. — This is a Govern mont ap- 
peal against an order of acquittal and is 
brought under the following circum- 
stances: There were four accused persons 
Rahmat, Moti, son of Pir Jiakhsh. Jhandu 
and Moti, son of Khilari, all of the I^an- 
jara caste, and the case against tliem was 
that they had beaten with lathis their 
caste fellow Pir Bakhsh, inflicting serious 
injuries which, as a matter of fact, resul- 
ted in the death of the said Pir Bakhsh. 
The Magistrate who inquired into the 
case for reasons given by bin] framed a 
charge under S. 325, T. P. C but com- 
mitted the accused persons for trial 
before the Court of Session. The case 
unfortunately came before a Sessions 
Judge of very limited experience. He 
rejected an application made on behalf 
of the prosecution for amendment of the 
charge into one under S. 304, 1. P. C.. or 
S. 302, I. P. C , and then permitted the 
case to be compounded upon an arrange- 
ment come to between the accused per- 
sons and the widow of the deceased. He 
thus acquitted the accused without taking 
any evidence at all. The order is obvi- 
ously illegal. An offence punishable 
under S. 325, I. P. C., is no doubt oom- 
poundable with the porroibsion of the 
Court, but it is compoundable I'y the 
person to whom the hurt w is caused. 
In this Case the person to whe n the hurt 
was caused was dead and tlio C'^-se was 
certainly not compoundaldo 'hy his 
widow. 

In dealing with this matter i.o-da> we 
are placed in a certain diHicult\\ Moti, 
son of Pir Bakhsh, has been arrest d and 
has had notice of today’s hoaiing He 
has been represented before U5 b\ coun- 
sel. The other three accused persons 
cannot bo found and are presiunably 
absconding. The warrant issued by this 
Court for their arrest has not iiitherfco 
been executed. Notices of today's hear- 
ing were issued to them, and they have 
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been served on their near relatives, but 
they themselves cannot be found. The 
Government Advocate, who appears in 
support of the appeal, informs us that he 
IS willing to withdraw the appeal as 
against the three absconding accused pro- 
vided this Court is prepared to take up 
the case, so far as they are conceined, in 
the exercise of its revisional jurisdiction. 
The case is a very clear one and there 
is no question of convicting any of the 
accused on the evidence upon the record. 
Over and above setting aside the order 
of acquittal, all that we could do would 
be to direct these persons to be tried. 
Under these circumstance we think that 
the three absconding accused have been 
given a reasonable opportunity of being 
heard today in their defence within tbo 
meaning of Cl. 2, S. 439, Criminal P. 
C., and that we can take up the question 
as regards them in the exercise of our 
revisional jurisdiction. 

With regard to Moti, son of Pir Bakhsh, 
therefore we so far accept this appeal 
that we set aside the order of acquittal 
passed in respect of the said Moti and 
direct that he be put on his trial before 
the Court of Session. As regards Rahmat, 
Jhandu and Moti, son of Khilari, the 
Government appeal against their ac- 
quittal is withdrawn. Taking up the 
matter in the exercise of our revisional 
jurisdiction we set aside the order ac- 
quitting these three men which is clearly 
an illegal order. We leave the local 
authorities to take such steps with regard 
to the prosecution of these three men as 
they may consider suitable. 

v.h./r.K. Appeal alloieed, 
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Richards, C. J, and Piggott, J. 

^'Dajja Kihlien — Appellant. 

V. 

Mahomed Wazir Ahmad — Respondent. 

Letters Patent Appeal No. 42 of 1915, 
Decided on 2nd July 1915, from judg- 
ment of Eafique, J. 

Landlord and Tenant — Character of occu- 
pancy holding not changed by planting grove 
with zamindar's consent — Trees are non- 
transferable. 

Where au occupancy tenant plants a grove 
on his holding with the permission of the 
zamindar, the character of the holding is not 
changed. The tenant has no right to transfer 
the trees nor can they be sold m execution of a 
decree against him. [P 445 0 2 ; P 446 C 1] 

Lima Shankar Baj 2 ^at~—ior Appellant. 

Abdul Baoof — for Respondent. 


The Letters Patent appeal was pre- 
ferred from Rafique, J.’s following 

Judgment,— This appeal arises out of 
a suit brought by a zamindar for a per- 
petual injunction restraining the defen- 
dant from cutting down trees of a grove 
or otherwise interfering with his (zamin- 
dar’s) possession over it. It was alleged 
in the plaint that Moulvi Wazir Ahixu 
the plaintitf, was the zamindar of the 
village of Sitabnagar, and that Bhopal 
and others ’were his tenants in respect of 
plots, among others, numbered 74, 81 and 
89. There was a mango grove on the 
said plots, which was in the possession of 
Bhopal and others merely as his tenants 
whose solo right in the grove was that of 
taking fruit. They had no jcigbt of 
transfer in respect of the trees cf the 
grove nor could the said trees be sold in 
execution of a decree against them. One 
Day a Kishen in execution of his decree 
against them had some of the trees of 
the said grove put up to auction and pur- 
chased them himself on 28th June 1911. 
The said sale was void at law and put an 
end to the rights of the tenants in the 
grove and the plaintiff became entitled 
to its possession. He entered on posses- 
sion but Daya Kishen, the purchaser, 
with the help of two others attempted to 
cut down the trees purchased by him and 
was prevented by the plaintiff. The 
plaintiff therefore sued for perpetual in- 
junction restraining Daya Kishen and his 
friends from cutting down any trees of 
the grove in question or otherwise inter- 
faring with the plaintiff’s possession over 
the said grove. 

The claim was resisted on various 
grounds. The pleas with which we are 
concerned in this appeal were that 
plots Nos. 74, 81 and 89 were granted to 
Debi Singh, ancestor of Bhopal and 
others, by the zamindar of the village for 
planting a grove and Debi Singh accord-' 
ingly planted a grove, and his descen- 
dants had a proprietary right in the 
grove which they could transfer either 
privately or which could be sold in exe- 
cution of a decree against them. More- 
over, under a custom obtaining in the 
village and also under the terms of the 
Wajibularz tenants have a transferable 
right in the trees in their possession. The 
learned Munsif held that the land of the 
grove in suit had not been granted to 
Debi Singh for planting a grove, bub was 
his occupancy holding over which he had 
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planted a grove. He further held that 
the custom set up by the defence was not 
proved and that the terms of the Wajib- 
ularz were not applicable to the present 
case. The claim was accordingly de- 
creed. Daya Kishen, the auction-pur- 
chaser of the trees, preferred an appeal. 
The only point urged on his behalf before 
the learned Subordinate Judge was that 
under the terms of the Wajibularz of the 
village of Shitabnagar tenants had a 
transferable right in the trees planted by 
them. In order to dispose of the question 
raised in the appeal the learned Subordi- 
nate Judge framed a fresh issue and re- 
mitted it for trial to the first Court. The 
finding of the first Court on the fresh 
issue di^ not support the contention of 
the appellant that under the terms of the 
Wajibularz a tenant had a right of trans- 
fer in the- trees planted by him on his 
holding. The learned Subordinate Judge 
accepted the finding of the first Court, 
but for other reasons held that the ten- 
ants of the grove in suit had a right of 
transfer in the trees. He accordingly 
accepted the appeal and dismissed the 
claim of the plaintiff. The latter has 
come up in second appeal to this Court. 

He contends that an occupancy or non- 
occupancy tenant who plants trees on 
his holding has no right of transfer in 
the trees in the absence of a custom or 
contract to the contrary. The following 
oases are relied upon in support of this 
contention : Kasim Mian v. Banda Hu- 
sain (l), Imdad Khatun v. Bhagirath (2), 
Kausalia v. Oulah Kuar (3), Janhi v. 
Sheodhar (4), Wahida Khatun v. Bulaqi 
Das (5). For the respondent the reply is 
that the finding of the lower appellate 
Court is that the land of the grove in 
suit was given to Debi Singh on a fixed 
rent for the purpose of planting a grove 
and therefore the principle laid down in 
the oases relied upon by the appellant 
does not apply. It is said that when a 
zamindar grants land on rent to a per- 
son to plant a grove, that person has a 
right of transfer in the trees. In support 
of his argument, the respondent refers to 
the following oases ; Muhammad Ismail 
Khan v. Mithu Lai (6), Habibullah v. 

(1) [1883] 5 All. 616=(1883) A.W.N. 169.* 

2) [1B88J 10 All. 169=(1888) A.W.N. 32. 

3) [1899] 21 All. 297=(1899) A.W.N. 72. 

(4) [1901] 23 All. 211=(1901) A.W.N. 62. 

(6) [1906] 3 A.L.J. 385=(1906) A.W.N. 140. 

(6) [1912] 17 I.O. 656. 


Wazir Ahmad Allahabad 4l6 

Kalyan Das (7). The case law, no doubt, 
makes a distinction between the rights of 
a tenant, occupancy or non^occupanoy, 
who plants trees on his holding and of a 
person who is given land at a specified 
rent solely for the purpose of planting a 
grove. The contention of the respondent 
must prevail if it has been found that 
the land of the grove in suit was granted 
to Debi Singh for the purpose of plant- 
ing a grove. It is true that the learned 
Subordinate Judge does say that he 
thinks that the land of the grove in suit 
was let to Debi Singh on a fixed rent for 
the purpose of planting a *grove. But 
there does not seem to be any evidence 
in support of this finding. The defen- 
dant-respondent produced evidence to 
prove that the plaintiff-appellant had 
granted the land of the grove in suit to 
Bhopal and others who had planted the 
grove. The first Court disbelieved that 
evidence. 

The learned Subordinate Judge did not 
accept it also, for he holds that the land 
was granted to Debi Singh. He means 
presumably that the land was granted by 
the former zamindars, as the plaintiff- 
appellant was not the zamindar in the 
lifetime of Debi Singh. In fact the 
learned Subordinate Judge in an earlier 
part of his judgment accepts the finding 
of the first Court that the grove in ques- 
tion was planted with the permission of 
the former zamindars. The revenue 
papers show that the land of the grove 
was the occupancy holding of Debi Singh 
for a long time before any trees were 
planted by him on it. The reason for 
the finding seems to be that the learned 
Subordinate Judge thought that the per- 
mission of the former zamindars, which 
was assumed in the absence of any pro- 
test by them, to Debi Singh to plant' a 
grove, amounted to the grant of a fresh 
lease to him of the land for the purpose 
of planting a grove. If that wore a valid 
reason the oases referred to above by the 
appellant were erroneously decided. But 
I do not think that it can be said that 
the permission by a zamindar to his oc- 
cupancy or non- occupancy tenant to 
plant trees on his holding cancels the 
original lease and is a fresh lease for the 
purpose of planting trees. The finding 
under discussion being unsupported by 
any evidence cannot be accepted. The 
0 ha rao ter of the grove in question then 

(7) A.I.R. 1914 All. 428=26 I.C. 169. 
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s that it was planted by an occupancy 
lenant on his holding. He or his suoces- 
!ors havfj therefore no right of transfer 
n the trees. They cannot be sold pri- 
i^'ately or in execution of a decree against 
Bhopal and others. 

But it IS further contended for the res- 
pondent that as soon as the grove was 
planted by Debi Singh, the land lost its 
sharactor as an occupancy holding and 
ihe zaniindar could have elected him. 
The zainindar having failed to do so, 
Dehi Singh became a trespasser and his 
possession became adveiso to the zamin- 
dar. Dobi Singh and his successors have 
bean ui adveiso possession for more than 
12 yeais prior to the sale of the trees, 
ind hence the plaintiff-appellant cannot 
Liuestion the sale to Daya Kishen. No 
such plea w^as taken by the latter in his 
defence. Rut apait from that the case of 
Daya Kishen was and the finding of the 
lower Court is that the trees were planted 
with the permission of the former zarnin- 
dars. No question of adverse possession 
can therefore arise. The appeal prevails, 
the decree of the lower appellate Court 
is set aside and that of the first Court is 
restored, Costs are allowed to the ap- 
pellant throughout. 

Judgment —We think the decision of 
the Judge of this Court is correct. We 
dismiss the appeal. 

V.B /r.K. Apj'ioal chsvus^pd, 
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Richards ad^d^Baneeji, dJ, 

Knlsu7}L'Ufi7iisa Ihhi — Applicant. 

V. 

C]untJ)e Bas^iJpo and — Opposite 

Parties. 

Privy Council Appeal No. ]6 of 1914, 
Decided on 24th October 1914, fiom 
Decision of High Court, in Second Appeal 
No. 1456 of 1913. 

Civil P C. (5 of 1908), S. no— History of 
property in dispute same as other property 
worth more than Rs. 10,000 does not give 
right to appeal to Privy Council. 

A Hint relating to 2 bighas 12 biswns 
of land valnod at onlv Ks. 1,U00 ranie np in 
second appeal to the High Couit and was dis- 
posed cf. 1diG history of the land m dispute 
was the same as that of another 300 bighas 
of land in t.lic same mahal 

Held, that the more fact that the history 
ot thfc property in dispute was the same as that 
of the other land m the mahal valued at more 
than Rs 10,000 did not involve a claim in 
question within the meaning of S. 110 so as 
to give the applicant a right of appeal to TTis 
Majesty in Council, [P 440 C 2] 


Order. — This is an application for 
leave to appeal to His Majesty in 
Council. The suit only related to 2 
bighas 12 biswas of land and was valued 
at only Rs. 1,000. This Court in second 
appeal reversed the decree of the lower 
appellate Court and restored the decree 
of the Court of hist instance. The case 
prima facie does not fulfill the condi- 
tions of S. 110, Civil r. C. It is how- 
ever contended on behalf of the appli- 
cant that the decree oi this Court 
directly involves a claim or question to 
or respecting property of the value ofj 
Rs. 10,000. The history of the land ini 
dispute, no doubt, is the same as that| 
of another 300 bighas or three dants! 
in the same mahal. The question in the' 
suit was the status of the mortgagors 
of the filaintitf. If they were merely 
tenants they would have had no right to 
mortgage their holdings and they could 
not have been prevented from suriender- 
ing their tenancies to the zamindars. It 
is contended that the owners or occupiers 
of the remainder of the other land may 
now set up that they are not tenants, 
as the result of the decision of this 
Court in the present suit, and that there- 
fore some question relating to the rest 
of the land, which exceeds in value 
Rs. 10,000, is involved in the decree of 
this Court. 

We cannot agree with this contention. 
The case of Sn liishan Lai v. Kashmiro 
(1} has been cited. There the question 
in suit related to the validity of an arbi- 
tration award. The High Court, rever- 
sing the decision of the Court below, 
had held that the award was not bind- 
ing on Mt. Kashmiro. The judgment 
proceeds: 

“ If tho decree of this Court becomes final, 
the question of the validity of tlie award will 
also bccou.e final as regards property other 
tliaii the piopertj in dispute in the present 
Hint. It is therefore clear that the decree of 
this Court does involve a question relating to' 
property of the value exceeding Rs. 10,000.” 

It is clear the case was decided on its 
own facts The more fact tliat the 
history of the pioperty is the sanle does| 
not involve a claim or question within; 
the meaning of R. 110 as to give the! 
applicant a right of appeal to His! 
Majesty in respect of the two bighas 
odd. It is not alleged that the plain-' 
tiffs in the present suit are interested 
i n an y portion of the property sav e the 

(1) [1913] 35 All. 445=21 I. 0. G17. 
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3 bighas 13 biswas which were the 
subject-matter of the suit. 

We accordingly reject the application 
with costs. 

V.I^./r.K. Ap 2 )I ication rejectech 
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PiCKlOTT, J. 

Slico Mangal Snujli — Plaintiff "Appel- 
lant. 

V. 

died It and --Defendants — lles- 

pondents. 

Second Appeal No 1511 of L914, Deci- 
ded on 11th November 1915, from decree 
of District Judge, Mainpuri. 

Occupancy holding — Effect of mortgage — 
Mortgage with possession before Tenancy 
Act — Mfhrtgagor cannot relinquish tenancy 
for consideration. 

All ocfupixncy tonant who prior to the 
coming inti force of the Agrx Tenancy Act, 
1901, moitgnged hiR holding for consideration 
and in a genuine way, and put the mortgagee 
in possession, cannot enter into a bargain witli 
his zammdar so as to sccuie some collateral 
advantage for himself as consideration for the 
relinquishment of bis holding, to the prejudico 
of the mortgagee whom he has himself put in 
possession. [P 448 0 1] 

Laldivii Naratn and BaJcsJiwan Pra- 
sad, — for Appellant. 

Sital Frasad^ Ghosh — for Eespondents. 

Judgment. — This is plaintiff’s appeal 
in a suit for ejectment originally filed in 
the Court of an Assistant Collector. The 
plaintiff is admittedly the zamindar of 
the land in suit. In his plaint, he des- 
cribes the two defendants, Cliedu, son of 
Dan, and Chiddu, son of Matru, Kunjras, 
as non-occupancy tenants of the land in 
suit. The defendants filed a written 
statement m which they described them- 
selves as mortgagees in possession on 
behalf of the tenant-iri-chiof who was a 
tenant with occupancy rights. On their 
plea Mithii, son of Faqira, was added as 
a defendant. The Assistant Collector 
came to the conclusion that there had 
been a mortgage by Faqira, father of 
Mithu, in favour of the original defen. 
dants and that this fact alone was suffi- 
cient to oust his jurisdiction. He dis- 
missed the suit accordingly. The Dis- 
trict Judge was obviously inclined to 
the opinion that the Assistant Collector 
was wrong on the question of jurisdic- 
tion. Ho has however rightly remarked 
that the question was one which might 
ba passed over in his Court, in virtue of 
the provisions of S. 197, Agra Tenancy 


Act (Local Act 2 of 1901). He was of 
opinion that he had materials on the 
record suflicient to deteimine the appeal. 
He has found that there was a mortgage 
by Faqira in favour of the original 
defendants, and that this fact alone was 
suflicient to protect the said defendant's 
from ejectment during the period of the 
mortgage. 

The xilaintiff’s suit having thus been 
dismissed by both the Courts below, it 
is contended in second appeal to this 
Court that the findings of the Court of 
first appeal are not sufficient to dispose 
of the case. The facts apparent fiom 
the recoid are son owhat peculiar. It 
would seem that the land was conveyed 
to the fathers of the two original defen- 
dants by two distinct transactions 
There was a mortgage by Faqira ifi the 
month of May 1H97 in favour of Matru 
for a period of 15 years Before this 
period had expired, Faqiia executed 
another mortgage in favour of Dan for a 
period of 20 yeais. The record does not 
show that Dan and Matiu are related, 
though they are members of the same 
caste, and it would seem that their sons, 
the two defendants originally impleaded 
are amicably in joint possession of the 
land in suit. After the death of Faqira, 
there was a suit for arrears of rent 
against Mithu which resulted in a decree 
in favour of the zamindar. If the latter 
had proceeded to eject Mithu for non- 
satisfaction of this decree, the mortga- 
gees in possession would no doubt have 
had an opportunity of protecting them- 
selves by paying into Court the amount 
of the decree money It is not clear 
from the record whether any proceedings 
in ejectment had been commenced, but 
on 29th January 1911, Mithu relin- 
quished his holding in favour of tlie 
plaintiif zamindar. Subsequently, Mithu 
himself brought a suit to get this relin- 
(luishinent set aside, on the ground that 
it, had been brought about by fraud or 
coercion and this suit failed. The 
learned District Judge has quoted autho- 
rity for the position taken up by him, 
that Mithu was not entitled dining the 
pendency of the mortgage in favour of 
Dan to relinquish his holding to the 
prejudice of the latter. It seems to mo 
that there are two currents of opinion in 
this Court on this question. 

The matter came before a Full Bench 
recently in the case of Birj Kumar Lai 
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V. Sheo Kumar Misra (l). In deciding 
fchafe case, the Court laid stress on cer- 
tain facts which had been concluded by 
the findings of the Court below. These 
were as follows * (l) That the mortgage 
set up against the za.nindar was for 
consideration and genuine ; (2) that the 
obi'ect of the relinquishment was to de- 
feat the mortgagee s rights. On these 
findings it was held that the civil Court 
had rightly granted the mortgagee a 
declaration that the relinquishment by 
the tenant was ineffectual against him 
and an injunction restraining the zamin- 
dar from interfering with his possession. 

A number of authorities on the point 
are referred to by Tudball, J , in his 
order in the case of Jai Go'pal Narain 
Singh V. Umn Dot (2). It is clear that in 
some of the older cases of this Court, as 
for instance, Bannu liai v. Baffiuddin 
(3), the position had been broadly taken 
up that an occupancy tenant who prior to 
the coming into force of the Agra Tenancy 
Act (Local Act 2 of 1901), had made a 
usufructuary mortgage of his holding and 
put the mortgagee into possession, could 
not during the subsistence of this mort- 
gage relinquish his holding to the pre- 
judice of the mortgagee’s rights. If the 
principle thus broadly laid down, is ac- 
cepted as of universal application, it 
would seem that there was no necessity 
in the more recent ruling to which I have 
referred, to discuss such a question as the 
object of the relinquishment, or the exis- 
tence of collusion between the mortgagor 
and the zamindar. I take it that the 
law is finally settled to this extent: that 
jan occupancy tenant who has mortgaged 
Ihis holding under the circumstances 
jStated, and put the mortgagee in posses- 
jsiqn, cannot enter into a bargain with 
;his zamindar so as to secure some colla- 
teral advantage for himself as considera- 
tion for the relinquishment of his hold- 
ing, to the prejudice of the mortgagee 
whom ho has himself put in possession. 
Whether any broader principle than this 
can be laid down as applicable to all cases, 
seems to me at least open to argument. 

The mortgagees, by refusing or neg- 
lecting to pay rent regularly to the 
zamindar, might obviously put their 

(1) A I. R. 1915 All. 271=29 I. C. 216=37 
All. 444 (F. B.). 

(2) [1911] 10 I. C. 573. 

(3) [1904] 27 All. 82=(1904) A. W. N. 170. 
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mortgagor in a very unpleasant position. 
It is all very well to say, as has been 
done in this case, that the mortgagee 
would be driven in the last extremity to 
protect the occupancy tenant from eject- 
ment by paying into Court the amount 
of any decree which the zamindar might 
have obtained against him; but there 
seems no good reason why the occupancy 
tenant, while not in possession and not 
enjoying any benefit from the produce of 
the land, should be put to the trouble of 
defending a series of suits for arrears of 
rent because the mortgagee in possession 
has not troubled himself to pay the rent 
regularly. If the conditions of the mort- 
gage were such as to bind the mortgagee 
to pay rent regularly to the zaminvlar, 
I think the Courts might well grant the 
mortgagor equitable relief against any 
breach of such condition and permit him 
to protect himself from further trouble 
by relinquishing his holding. Without 
therefore committing myself to any fur- 
ther attempt to define the law on this 
point, I think I have said enough to 
justify the conclusion that there should 
be some further findings of fact recorded, 
before the decision of the Courts below 
dismissing the suit can be 

affirmed. 

I have to consider what issues should 
be remitted. In argument before me it 
has been suggested that the mortgages 
in favour of Dan and Matru have not 
been proved in accordance with law, 
and that there should be a finding both 
as to the factum of those mortgages and 
as to the passing of consideration. It 
does not seem to me that any plea to 
this effect can fairly be read into the 
memorandum of appeal filed by the plain- 
tiff in this Court ; nor do I think it is a 
plea which I should permit to be raised 
at this stage. The whole of the proceed- 
ings in the Courts below, and the find, 
ings of both these Courts, are based on 
the assumption that the defendants ori- 
ginally impleaded were placed in posses, 
sion by Faqira, as mortgagees in virtue 
of a bona fide mortgage or mortgages. 
As a matter of fact, the period of the 
mortgage in favour of Matru has expired, 
so that the only mortgage which can be 
set up in this case is that of 1901 in 
favour of Dan. As the case now stands 
before mr, I do not think it necessary or 
advisable to call for any finding as to 
whether this mortgage was legally proved 
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or was for oonsiderafcion. I think the 
Courts below have virtually concluded 
these points in favour of the defendants. 

There remains the question of the 
transactions connected with Mithu*a re- 
linquishment. I remit the following 
issues to the Courts below : 

“(l) 111 relinquishing his rights as an occu- 
pancy tenant over the land in suit, did Mithu 
obtain for himself anv collateral advantage 
from the plaintiff zamnidar, or can it otherwise 
be said that the plaintifl and Mithu were acting 
in collusion to the prejudice ol the original 
defendants ” 

“ (‘2) Were the original defendants, or either 
of them, as morbgxgces of the land in suit, 
bound to pay the rent thoieof legulaily to the 
zamindar? Were they in any way responsible 
for the fact that the zamindar obtained a decree 
for arrears of rent against Mithu ” 

As tHh case has not been looked at in 
either of the Courts below from the point 
of view which I have taken, I think that 
the parties should be permitted to ad- 
duce evidence on these issues if they see 
iit to do so. The lower appellate Court 
may record itself any additional evidence 
which the parties may offer, or cause 
the evidence to be taken liy the Court of 
first instance, bub it must record its own 
dndings. On return of the findings, ten 
days will bo allowed for ohjeobions. 

V.B./Pv.K. [ssices remitted, 
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Knox, J. 

Stnqer MdnufaetariTKj Co. — Plaintiff — 
Appellant. 

V. 

d/rs. E. Felyun and others — Defen- 
dants —Opposite Parties. 

Civil Ravn. Pebn. No. 40 of 1911, De- 
cided on 20th November 19 11, from de- 
cree of Bmall Cause Court Judge, Allaha- 
bad. 

Limitation Act (9 of 1908), Art. 49 — Proof 
of demand and refusal is necessary to make 
wrongful detention — ■ Mere nonpayment of 
rent would not suffice. 

The more nonpayment of rent for a sewing 
machine taken on the hire purchase system 
would nut amount to wrongful taking or wrong- 
ful dolontion of fbe machine within the mean- 
ing of Art. 40, Limitation Act. There must bo 
some overt act or demand for the machine by 
the hirer and refusal by the purchaser . 12 
O. W. N. 1010 and 12 /. C. 207, Ticf. ,* 28 AIL 
84, [P 449 0 2; P 450 G 1] 

Peareij Lai Banerjea^ 'for Appellant. 

Simeon — for Opposite Parties. 

Judgment. — This is an application for 
revision of an order passed by the Judge 
of the Small Cause Court, Allahabad. 
The case as laid before the Small Cause 
1915 A/57 58 


Court Judge briefly is that on 27th Janu- 
ary 1908 the defendants, who are tha 
second party in this Court, took a 
machine from the Singer Manufacturing 
Company on what is known as the hire 
and purchase system. The value of the 
machine is said to be Rs HO and in the 
plaint it is alleged that Ks 20 has been 
paid and the balance, which was under 
the agreement between the parties to be 
recovered by monthly instalments of 
Rs. 5, has not been paid. The last date 
on which it is said payment of this 
monthly instalment was made, is put as 
April 1908. The relief prayed for by tha 
plaintiff was that a decree be passed 
against the defendants for Hs. 40, rent 
running from 27th November 1912 to 
27th July 191r3, and for delivery of the 
machine or for its value together with 
costs and future interest. In the reply 
it was contended that the suit was barred 
by limitation. There were other pleas, 
but they are unnecessary for the purpose 
of this application. The Court below 
having found that the case was within 
its jurisdiction went on to hold that the 
claim was barred by limitation. The 
articles which the Court below consi- 
dered were articles barring this claim 
are Arts 48, 49 and 50, Limitation Act. 
Holding that the suit was barred the 
Court below dismissed it. This Court is 
asked to interfere on the ground that the 
Court below has entirely failed to appre- 
ciate the relation existing between the 
plaintilf and the defendants who had 
hired the machine and who are in pos- 
session of it on behalf of the plaintiff’. It 
is difficult to understand the reasoning 
adopted by the learned Judge of the 
Court below. 

Tn his judgment he says that under 
Cl. (d) of the agreement entered into 
between the jiarties, tlie owner could 
terminate the hiring and retake pos- 
session of the machine and acces- 
sories. Tie holds that the cause of action 
accrued when the hirer failed to pay in 
any month in advance. This failure first 
took place according to the learned Judge 
in June 1908 and the suit became barred 
under Art. 49, Limitation Act, with effect 
from 27th June 1911. I think the learned 
Judge has entirely overlooked the condi- 
tions of the transaction with regard to 
this machine. There could not have been 
any wrongful taking or wrongful deten- 
tion until there had been some overt act 
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of wrongful taking or some demand made 
by the Company and refusal by the de- 
fendants. The mere nonpayment of rent 
would not amount to wrongful taking or 
wrongful detention. The aot of the 
defendants would appear to fall if it 
falls at all under this article, under 
wrongful detention and that act would 
only begin on the date when a demand 
for the machine had been made by the 
Company and refusal by the defendants 
to deliver it had been set up. This is the 
view which I take. I am fortified in this 
conclusion by the view taken under simi- 
lar circumstances by the Calcutta High 
Court in Gopid Chandra Bose v. Siirendra 
Nath Butt (l). The learned Judges in 
that case held that the decision on a 
point of this kind should be in accord- 
ance with the decision in Wilkinson v. 
Verity (2). The Madras High Court took 
the same view in Gopalsami Ayyar v. 
Subramama Sastri (3). They refused to 
consider the contention raised in that 
case that mere silence of the defendant 
amounted to refusal. This case goes fur- 
ther than the present case. By the op- 
posite side I was referred to Bam Singh 
V. Salig Bam (4). That case really deals 
with the question of jurisdiction and 
when a decision in a Small Cause Court 
case should or should not be interfered 
with by this Court, and not with limita- 
tion. I have no doubt that the decision 
arrived at by the learned Judge of the 
Small Cause Court is wrong and cannot 
be supported. I therefore think that 
this is a case in which I should inter- 
fere with the decision of the Court be- 
low. That decision being upon a preli- 
minary point, I set it aside and return 
the case to that Court with the direction 
to re-enter it on the file of pending cases 
and to dispose of it according to law. The 
second party will pay the costs of the ap- 
plicant so far as this revision is con- 
cerned. 

V.B./r.K. Case returned^ 


(1) [lyoej 12 0. w. N. 1010. 

(2) [1871] 0 C. P. 206=40 L. J. C. P. 141=24 
L. T. 32=19 W. R. 604. 

(3) [1911] 05 Mad. 636=12 I. 0. 207. 

(4) [1906] 28 All. 84=(1905) A. \V. N. 198=2 
A.L. J. 711. 
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Chamier, j. 

Shafaatullah — Plaintiff — Appellant. 

V. 

Izzatullah and others — Defendants — - 
Respondents. 

Second Appeal No. 482 of 1914, Deci- 
ded on 23rd February 1915, from decree 
of Addl. Judge, Moradabad. 

Transfer of Property Act (4 of 1882), S. 9S 
— Redenaption in part if agreed upon doea 
not split the mortgage — Coheir redeeming 
mortgage is entitled to, possession and charge 
on property — Dispossession does not defeat 
charge. 

Wbeie a mortgage- deed provides that the 
mortgagor might redeem an}' portion of the 
property upon payment of a proportionate part 
of the debt, and some of the heirs of the mort- 
gagor redeem thoir shaio in the property, the 
integrity of the mortgage is not broken up. 

[P 451 0 2] 

One of the co-heirs of a mortgagor who, be- 
ing a person interested m the mori^gaged pro- 
perty, pays off the mortgage money and re- 
deems the property, is entitled to possession of 
the pioperty, and the other co-heirs cannot de- 
feat the charge he thereby acquires ou the pro- 
perty under S. 95, T. P. Act, by keeping him out 
of possession. , [P 452 C 1] 

Jhn Ahmad — for Appellant. 

Mahomed Ishaq Khan, S. ilf Sulai^ 
man and Iqlal Ahmad — for Respondents. 

Judgment. — The facts of this case 
are as follows, so far as they have been 
determined. Many years ago certain 
property was mortgaged by Mt. Fateh- 
unnissa to the predecessor of defendants 
9 to 11. The mortgage was of a usufru- 
ctuary character and the mortgagee w^as* 
placed in possession. Some years after 
the mortgage, Fatehunnissa died leaving 
four sons. Her first son is represented 
in this suit by defendants G, 7 and 8. Her 
second son is represented by defendants 
3, 4 and 13. The third son is represent- 
ed by defendants 1 and 2 and the fourth 
son is represented by the plaintiff, 
Shafaatullah, and defendants 5, 12, 14 
and 15. Each branch of the family be- 
came entitled to one-fourth of Fatehun- 
nissa*s estate, but under an arbitration 
award each branch got definite proper- 
ties not necessarily corresponding exactly 
to its ono-foiirth share. It was provided 
in the mortgage-deed that the mortgagor 
might redeem any portion of the proper- 
ty upon payment of a proportionate part 
of the debt, and it is said that in the 
award it was provided that each branch 
might settle with the mortgagee in res- 
pect of its own portion of the property. 
Defendants 6 to 8 brought a suit for re- 
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demption of that portion of the property 
which had been allotted to them by the 
award, but as might be expected, they 
got a decree for redemption not of the 
property allotted to them by the award, 
but of a one-fourth share of the whole. 
The case of the plaintiff is that, being 
one of the persons entitled to redeem the 
mortgage, he has paid to the mortgagee 
or rather to the mortgagee’s representa- 
tives the amount remaining due on the 
mortgage, and in this suit, he claims 
possession of the remainder of the pro- 
perty, that is, of the mortgaged property 
excluding what was decreed to defen- 
dants 6 to 8 in their suit. The repro- 
sentatives of the mortgagee put in no 
defence, but the suit was resisted by 
most of^he other members of the mort- 
gagor’s family. It appears that when 
the money was paid by the plaintiff to 
the mortgagee’s representatives the 
latter surrendered possession and the 
plaintiff applied for mutation of names. 
Thereupon many of the other members 
of the family, including those who have 
resisted this suit, put in objections, and 
the result appears to have been that 
mutation of names was made in favour 
of all the persons entitled to the proper- 
ty, as if the mortgage had been paid off 
by all of them. It is, in fact, the case 
of several of the defendants that each of 
the different persons entitled to the pro- 
perty contributed his quota of the 
money paid to the mortgagees, and there- 
fore they say that they are entitled to 
retain possession. 

The plaintiff’s case is that ho found 
the whole of the money that was paid 
to the mortgagees, and therefore he alone 
is entitled to possession and is entitled 
to retain possession until the other 
members of the family x^ay him what is 
due on account of their shares. There 
is also a subsidiary question between the 
plaintiff on the one side and defendants 
6 to 8 on the other. The plaintiff com- 
plains that defendants 6 to 8 have taken 
possession of one fourth of a grove to 
which they are not entitled under the 
award. This question may be dismissed 
from further consideration, with the re- 
mark that defendants 6 to 8 have taken 
possession only of what was decreed to 
them, and unless and until the plaintiff 
gets possession of the rest of the pro- 
perty, so that the award may be given 
effect to, defendants 6 to 8 are entitled 
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to retain possession of what they have 
got. Both the Courts below have dis- 
missed the suit, on the ground that the 
plaintiff was not entitled to redeem 
more than his share or more than the 
share of his branch of the family. In 
my opinion it is quite clear that the 
plaintiff as one of the persons entitled 
to the property is competent to redeem 
the whole mortgage. This is not a case 
of the integrity of the mortgage having 
been split up by partial redemption effect- 
ed by defendants G to 8 ; for what they 
did was strictly in accordance with the 
mortgage. They, being some of the per- 
sons entitled to the property, might 
have, if they bad chosen, redeemed the 
whole mortgage, but they tcok advantage 
of the clause of the deed referred to 
above to redeem a portion only, and they 
were entitled to redeem that portion not 
because they had inherited any particu- 
lar share in the property from Patehun- 
nissa, but because the mortgage deed 
empowered the mortgagor, and therefore 
also the mortgagor’s representatives or 
any one of them, to redeem a portion of 
the property on payment of a propor- 
tionate part of the debt. For the same 
reason it appears to me quite clear that 
the x)laintiff is entitled to redeem the re- 
mainder of the mortgaged property, and 
the reasons given by the Courts below 
for dismissing the suit appear to me to 
be unsound. - In this Court the same rea- 
sons were put forward ; but an addi- 
tional and more serious argument was 
advanced, namely, that a suit of this 
character is not maintainable at all. 

Section 95, T P. Act has been discus- 
sed in several cases in this Court and it 
has been held that in the case of a mort- 
gage made without delivery of posses- 
sion, one of several moitgagors rodeo- 
ing the property is entitled to a charge 
on the sliare of each of the other co- 
mortgagors in the properiv for his pro- 
Xiorbion of the expenses properly incurred 
in so^ redeeming, and that the words 
“obtains possession” and “obtaining 
possession ’ apply not only to a case of 
mortgage under which possession has 
been delivered to the mortgagee. It is 
admitted that if the plaintiff was entitl- 
ed to redeem the remainder of the mort- 
gage, and if, having done so, he had suc- 
ceeded in obtaining possession, he would 
have been entitled to a charge on the 
shares of the other members of the fa- 
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mily. But it is contended that as the 
other members of the family or some of 
them have succeeded in preventing the 
plaintiff from obtaining possession, the 
plaintiff cannot sue for possession. It 
seems to me that if this contention is 
sound, it follows, according to the deci- 
sions of this Court, that the plaintiff has 
not even a charge on the shares of the 
other members for his proportion of the 
expenses incurred by him in redeeming 
the mortgage. (I am assuming, of course, 
for the present that the whole of the 
money paid to the mortgagee was found 
by the plaintiff). The construction of 
S. 95 advocated by the defendants in his 
case appears to me to put a high pre- 
mium on violence. Their argument 
comes to this; if one of several mort- 
gagors redeems a mortgage, and the 
mortgagee is ready and willing to hand 
over possession to the person who pays 
him the mortgage-money, yet if the co- 
mortgagors can succeed by force or other- 
wise in preventing the person who paid 
the money from taking possession of the 
property, their sliares in the property 
are freed from all liability for their pro- 
portion of the mortgage money. Neither 
side has been able to cite any authority 
on the subject ; but it seems to me that 
the plaintiff, being a person interested 
in the property and having paid to the 
mortgagees what remained due to them, 
was entitled to possession of the proper- 
ty, and that the defendants cannot be 
allowed to defeat the plaintiff’s charge 
on the property by keeping him out of 
possession. 

But before I can dispose of this appeal, 
I must have findings on the issues which 
have nob been taken up by the Courts 
below. I direct that the record bo re- 
turned to the lower appellate Court in 
order that findings may be recorded on 
the issues other than Nos. 3 and 5. Fresh 
evidence may be admitted. I invite at- 
tention to the fifth ground taken in the 
memorandum of appeal to the lower ap- 
pellate Court m order that the question 
raised in that ground of appeal may bo 
considered by the Judge. On return of 
the findings ten days will be allowed 
for objections. 

v.B./ii.X. Case sent bach. 
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PiGGOTT, J. 

Daljit Singli — Defendant — Appellant. 

V. 

Shambhu Singh — Plaintiff — Eespon- 
dent. 

Second Appeal No. 921 of 1914, De- 
cided on 14th June 1915, from decree of 
Addl. Dist. Judge, Farrukhabad. 

U. P. Land Revenue Act (3 of 1901), 
S. 233 (k) — Remedy for grievance against 
mistake in distribution of lands in partition 
is by way of application and not by civil suit. 

Where there has been a partition of a certain 
raahal by a revenue Court, resulting in a cer- 
tain distribution of the lands of that mahal, if 
anv error has been made in connexion with 
this distribution to the prejudice of a particular 
cosharer, the remedy of the latter is by way 
of application to the revenue Court to correct 
its own mistake and not a suit i.. the civil 
Court: 8 i. C. 807, Foil, and 23 All. 291 (F. B ); 
(1900) A. \V. N. 11 and 1 I. G. 690, Ref. 

, [P 452 C 2] 

Crulzaii Lai— for Appellant. 

Tej Bahadur Sapru — for Respondent. 

Judgment.— The question for deter- 
mination in this appeal is \\heth6r this 
suit was barred by the provisions of 
B. 233 (k), United Provinces Land Re- 
venue Act, Local Act 3 of 1901. Ac- 
cording to that section the civil Court 
is debarred from taking cognizance of 
any suit with regard to the partition or 
union of mahals. The section itself is 
drawn up in broad terms and it has been 
applied broadly by this Court ever since 
the Full Ben oil decision in Muhammad^ 
Sadtq y, Laute Ea7n (i). That decision 
was under the former Land Revenue 
Act, 19 of 1873, the wording of which 
differed somewhat. The provisions of 
S. 233 (k), as they now stand, were 
considered by two Judges of this Court 
in Lachman Das v. Ilanuman Prasad 
(2). I understand that ruling as laying 
down the broad principle that where 
there has been a partition of a certain 
mahal by a revenue Court, resulting in 
a certain distribution of the lands of 
that mahal being effected, if any error 
has been made in connexion with this 
distribution to the prejudice of a parti- 
cular cosharer, the remedy of the latter 
is by way of application to the revenue 
Court itself to correct its own mistake 
Any exercise of jurisdiction on the part 
of a civil Court which would disturb^ 
or in any way affect, the distribution of 

(1) [1901] 23 All. 291-(1901) A. W. N. 86 
(F. B.). 

'2) [1910] 33 All. 169=8 I. C. 807. 
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land made on a partition, is barred by 
S. 236 (k), Act 3 of 1901. The facts 
of the present case are given at length 
in the very careful judgment of the 
learned Munsif. It appears that the 
mahal with which we are concerned had 
been divided by perfect partition in the 
year 1875. A number of pattis had 
been formed, one of which pattis, No. 9, 
was known as patti ahamilat, and con- 
sisted of those lands which had not been 
divided amongst the cosharers, that is 
to say, the joint lands in which all the 
cosharers of the various pattis retained 
their rights according to their pro- 
portionate shares. In the year 1901 
Daljit Singh, who is the defendant in 
the present case, presented an applica- 
tion for the separation by perfect parti- 
tion, of his share in pattis Nos. 4 and 5 
and also of his share in shamilat x>atti 
No. 9. Notice of this application was 
issued to all the cosharers of all the 
various pattis in the mahal. The Assis- 
tant Collector however came to the con- 
elusion that there were objections to a 
perfect partition, and intimated as much 
to Daljit Singh. The latter thereupon 
presented a fresh application on 25th 
March 1905, asking the Court to separate 
his share by imperfect partition only, 
thus forming it into a new patti. The 
learned District Judge seems to have 
felt some doubt as to whether on this 
application any actual partition of the 
lands appertaining to the shamilat patti 
No. 9 could have followed, or actually 
did follow. 

Obviously, when Daljit Singh’s ap- 
plication was limited to one for im- 
perfect partition, no actual pirtition 
of the lands appertaining to the patti 
shamilat would follow. A new patti 
would be created by separating Daljit 
Singh’s share in lands appertaining to 
pattis Nos. 4 and 5 from those of the 
other cosharers in the same pattis. In 
the course of carrying out this imperfect 
partition the Assistant Collector laid 
hold of a plot *69, ‘69 of an acre in area, 
shown as No. 1956 in the village map. 
lie treated this as ajipertaining to patti 
No 4 and divided it amongst cosharers 
of that patti, assigning to the defendant- 
appellant ‘49, *49 acre as his share in the 
same. The plaintiff in this case, Shambhu 
Singh, has acquired since the partition 
the proprietary rights which belonged 
in the years 1904 and 1905 to a cosharer 


named Dular Singh. He contends that 
plot No. 1956, above referred to, never 
appertained to patti No. 4 at all, but 
formed part of the land appertaining to 
patti No. 2 in which Dular Singh was a 
cosharer. He suggests that the pro- 
ceedings of the Assistant Collector deal- 
ing with this plot in the course of the 
partition of 1905 wore a pure mistake. 

The Courts below have gone into the 
question of fact. Apparently it was not 
a question which could be settled off- 
hand on a mere inspection of the village 
records. It turned upon a comparison 
of the existing village records with the 
older papers and the ascertainment and 
location of the older numbers which 
wont to make up plot No. 1956 in the 
present village map The Courts below 
have however found that plot No. 1956 
did appertain to patti No 2 and was 
wrongly included by the Assistant Col- 
lector in patti No 4 and partitioned 
amongst the cosharers of that patti. As- 
suming that this finding is correct, the 
plaintiff has suffered an injury but the 
(juestion remains whether his remedy is 
by way of suit in a civil Court or, as 
was said in the ruling to which I have 
already referred, by wav of application 
to the revenue Court to correct its own 
mistake. Both the learned Munsif and 
the learned District Judge have taken 
the view that the case stood on an en- 
tirely different footing from the moment 
that Daljit Bingh applied to the revenue 
Court to separate his share from the 
rest of the mahal by imperfect instead 
of by perfect partition. It certainly 
cannot be denied that, if the proceedings 
had continued on the application for 
perfect partition as originally brought, 
and the Assistant Collector had how- 
ever erroneously, taken this plot of Iftnd 
and divided it amongst the cosharers in 
patti No. 4, a suit would nob have been 
maintainable in the civil Court to dis- 
turb that apportionment. I understand the 
District Judge to moan that the sharers 
in the remaining pattis, other than 
pattis Nos. 4 and 5, ceased to have any 
interest in the partition, or to be under 
any obligation to watch the proceedings 
in the Assistant Collector’s Court, from 
the moment that Daljit Singh’s appli- 
cation was limited bo an application for 
imperfect partition The only reported 
case I can ffnd which lends some sup- 
port to the decision of the Courts below 
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is that of Kisliin Prashad v. Kadher 
Mai (3), which was a single Judge case. 
So far as I can discover from the re- 
ported cases of this Court it has only 
once been considered by a Bench of this 
Court, and that was in lagan Nath y. 
Tirbeni Sahat (4). 

It was then distinguished against, 
though not expressly dissented from. 
It seems to me that the plaintiff is nob 
entitled, in the present case, to ask the 
Court to treat the Assistant Collector’s 
proceedings as a nullity. On Daljit 
Singh’s application for partition the 
Assistant Oelleotor had to ascertain what 
lands belonged to pabtis Nos. 4 and 6 and 
to apportion them between the recorded 
cosharers of the said pattis. He would 
have to do this equally on an application 
for imperfect partition as on an applica- 
tion for perfect partition. It may be 
that the Assistant Collector came to an 
erroneous decision when he included 
this plot, No. 1956, in the area which he 
proceeded to apportion amongst the co- 
sharers of patti No. 4. Nevertheless ho 
did so, and it seems to be impossible to 
say that he had no jurisdiction to do so. 
This case is really distingui'=»ha^le from 
that of Kiahan Prashad v. Kadher Mai 
(3), because in the present case all the 
oosharers in the shamilat patti, in- 
cluding the proprietors of patti No % 
had notice of the partition proceedings. 

I am not sure that I should myself have 
been disposed to regard this as in itself 
decisive, but"* it seems to me that I am 
bound to follow the General principle 
laid down in Lachman Das v. Hanuman 
Prasad (2), unless something can be 
shown to take the case before me out- 
side the operation of that principle. In 
my^ opinion this appeal must succeed. 
The suit was not cognizable bv reason 
of thn provisions of S. 233 (k), Land 
Bevenue Act, and should have been dis- 
missed accordingly. I accept this ap- 
peal, and setting aside the decrees of 
both the Courts below dismiss the plain- 
tiff’s suit with costs throughout. 

V.b/k.K. Appeal decreed. 

(3) [if.ooi A.w. n7iu ' ' 

(4) [1909] 31 All. I. 0. 69G. 
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Tudball, J. 

Lachman Das — Plaintiff — Appellant, 

V. 

Muhammad Yusuf and others — Defen- 
dants — Respondents. 

Second Appeal No. 1010 of 1914, Deoi. 
ded on 11 th June 1915, from decree of 
Addl. Judge, Parrukhabad. 

Contract Act (9 of 1872), S, 23 — Exchange 
of house for exproprietary holding is illegal 
— House cannot be recovered 

An exchange of a house for the exproprietary 
right of a holding is an illegal trausaction and 
the owner of the house is not entitled to main- 
tain a suit for recovery of possession of the 
house. [P 455 0 1} 

Siirendro Nath Sen — -for Appellant. 

S. M. Sulaiman — for Respondents. 

Judgment. — The facts of the case out 
of which this appeal has arisen appear 
to be as follows : One Ram Ratan Lai 
obtained a decree against the defendants 
and in execution of that decree ho at- 
bached and sold the house which is in 
dispute in the present suit It was pur- 
chased in the name of Lachman Das, 
who is connected in some way with Ram 
Ratan Lai. It appears that after the 
sale Ram Ratan Lai and the auction- 
purchaser had a considerable amount of 
difficulty in getting possession of the 
house from the judgment debtors; finally, 
on 22nd September 1905, a document 
was executed by both sides under which 
Ram Ratan Lai and Lachman Das trans- 
ferred the ownership of this house to the 
defendants, while the defendants in 
return transferred to them their expro- 
prietary rights in a certain holding. This 
holding included a large number of plots 
of land. As far as one can see the parties 
acted up to their word, possession of the 
house was given to the defendants and 
possession of the holding was given to 
Ram Ratan Lai and Lachman Das. Sub- 
sequent to this there was a difference 
about a grove. The defendants owned a 
grove and in execution of a decree the 
whole of the grove was attached, sold 
and purchased by Lachman Das. Under 
the decree however it was only a portion 
of the grove that ought to have been 
sold. The defendants thereupon brought 
a suit to recover possession of the excess 
amount which ought not to have been 
sold. In the course of that suit Lachman 
Das pleaded the exchange of 22nd Sep- 
tember 1905, this grove apparently stand- 
ing on one of the plots in whjoh bl;ie de- 
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fendants had held exproprietary rights. 
In that case the Court held that the 
transfer was an illegal transfer and was 
not binding on the defendants and the 
defendants got a decree for possession of 
that portion of the grove. The plaintiff 
Iiaohman Das has now brought the pre- 
sent suit for possession of the house. In 
his plaint he said nothing about the deed 
of exchange or anything else. Tie has 
come forward an auction-purchaser 
and says that, though formal possession 
was delivered to him, he has failed to 
obtain actual possession of the property 
sold, and on the basis of his title as 
auction-purchaser he claims possession 
of the house. Both the Courts below 
have bpld that the plaintiff has no right 
to regain possession of the house. On 
behalf of the plaintiff it is urged before 
me that -he is quite willing to be put upon 
terms, that if he can get the house back, 
be would be quite willing to retransfer 
the exproprietary holding. This was 
lot what he stated in his plaint. The 
question is whether he is entitled to get 
oack the house. It is quite clear that if 
16 bad purchased the exproprietary 
^ight, he would not have been entitled 
50 recover the money by suit. The deed 
)f 22Dd September 1905 was practically 
ii sale deed, though, instead of cash, pro- 
perty was given in exchange for property. 

The fact that the transaction was an 
sxobange and not a sale makes little 
iifference in the application of the prin- 
3iple on which the cases in this Court 
have been decided. The transfer of ex- 
proprietary rights is forbidden by law. 
The plaintiff has purchased property the 
sale of which he must have known was 
forbidden by law. The property has 
been handed over since by the vendor 
and he is nob entitled to recover back his 
house, much more so in the present case, 
because it will be impossible to re-place 
the opposite party in the same position in 
which he was before the transaction was 
carried out. That was ten years ago. 
For ten years they have been out of pos- 
session of this exproprietary holding 
and the landlord of the village would 
probably object to their returning as ex- 
proprietary tenants, they having been 
out of possession for so many years The 
plaintiff has nobody but himself to thank, 
and I cannot see my way to helping him. 
Under the circumstances I hold that he 

la 1 4-r» ck nnxT ckH' r\r\aaaa^ 
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sion of the house. The appeal therefore 
fails and is dismissed with costs. 

v.b/r.k. Appeal dismissed, 

A. I. R. 1915 Allahabad 455 

Ch\mier and Piggott, JJ. 

Mimni Lal — Appellant. 

v. 

Bhagwandas — Respondent. 

First Appeal No. 61 of 1921, Decided 
on 5th November 1914, from decision 
of District Judge, Benares, D/- 19bh 
March 1914. 

Provincial Insolvency Act (3 of 1907), 
Ss. XI (dj and 15 — Inclusion of bogus debts in 
schedule is alone no ground for dismissal of 
insolvency petition. 

Whore an applicant is in fact insolvent, 
his application should not bo dismissed merely 
because he mentioQs some bogus debts in the 
schedule of liabilities given with the applica- 
tion. 

If he has been guilty of any act of bad faith 
in drawing up the schedule he can be suitably 
dealt with at a later stage by the District Judge 
under the provisions of the Insolvency Act. 

[P 455 0 2] 

Ilar7iandan Prasad — for Appellant. 

S. N, Sen “for Respondent. 

Order. — This is an appeal by one 
Munni Lal whose application to be ad- 
judicated insolvent has been dismissed 
by the learned District Judge of Benares. 
The insolvency application showed as- 
sets amounting to a little over Rs. 800 
and liabilities exceeding Rs. 1,800. The 
principal debt stated was one due to 
the resiondent Bhagwan Das which the 
applicant stated at Rs. 1,300. From 
the evidence on the record it would ap- 
peir that the amount duo to Bhagwan 
Das now exceeds the sum of Rs. 1,500.( 
The application has been dismissed by 
the District Judge upon a finding that 
the other smaller debts shown in the 
schedule of liabilities were bogus debts 
put in for the purpose of swelling the 
amount of applicant's nominal liabili 
ties. Seeing that upon the uncontro- 
verted facts of the case the applicant 
was hopelessly insolvent in respect of 
the debt due to Bhagwan Das alone the 
above does not seem to be a satisfactory 
reason for dismissing his application. 
If he has been guilty of any act of bad 
faith in drawing up the sjchedule of 
liabilities he can be suitably dealt with 
at a later stage by the District Judge 
under the provisions of the Insolvency 
Act. We allow this appeal set aside 

nf fVin nnnvf- hAlnoor anrJ ilirAfth 
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the District Judge to re-admit the ap. 
plication and to dispose of it in accord- 
ance with law. The appellant will have 
his costs of this appeal. 

V.B./R.K. Order set aside, 

A. I. R 1915 Allahabad 456 (1) 

Ohamier, J. 

Prag — Applicant. 

V. 

Emperor —Opposite Party. 

Criminal Eevision No. 384 of 1915, 
Decided on 18th June 1915, from order 
of Sessions Judge, Allahabad. 

U. P. Excise Act (4 of 1910), Ss. 60 and 70 
— Police officers being invested with powers 
of Excise Officers under S. 10 can lodge com- 
plaints under S. 60 

Police officers being invested with powers 
under S. 10, U. P. Excise Act, arc Excise Offi- 
cers and a Magistrate can take cognizance of 
an offence under S. 60, United Provinces Ex- 
cise Act, 1910 on the report of a police officer 
in charge of a police station. [P 156 0 1,2] 

Hamilton — for Applicant. 

Assistant Government Advocate — for 
the Crown. 

Judgment. — The applicant has been 
convicted under S. GO, United Provinces 
Excise Act of 1910 of having cultivated 
hemp plants and also of having sold 
them. He was sentenced by the Magis- 
trate to one month’s rigorous imprison- 
ment and to a fine of Rs. 100 or in de- 
fault to one month’s imprisonment more. 
On appeal the Sessions Judge confirmed 
the conviction and the sentence of im- 
prisonment but reduced the fine to 
Bs. 50. It is contended on behalf of 
the applicant that the Court had no 
jurisdiction to entertain the case. Coun- 
sel referred to S. 70 of the Act, which 
provides inter alia that no Magistrate 
shall take cognizance of an offence 
punishable under S. 60 except on his 
own.knowledge or suspicion or on the 
complaint or report of an Excise Officer. 
This case is said to have been started 
on the report of an Excise Officer. The 
report in question was made by the 
police officer in charge of the Canton- 
ment Police Station. Under S. 3 of the 
Act “excise officer” includes any per- 
son invested with powers under S. 10 
of the Act. Under Notification No. 576 
of 13th July 1910, all police officers 
in charge of stations amongst other per- 
sons were invested with the powers 
specified in S. 50 of the Act in respect 
of 'offences punishable under S. 60, 
Cls. (b), (c), (d), (0 and (i). The convic- 
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tion in this case was under Cls. (c) and 
(d). It is therefore clear that the 
police officer who made the report on 
which the Magistrate took cognizance 
of this case was an Excise Officer withir> 
the meaning of S. 10 I hold therefore 
that the Magistrate had jurisdiction to 
take cognizance of the case. On the 
merits I have no doubt that the convic- 
tion was right. It was clearly proved 
that the applicant had cultivated, that 
is to say, had tended and watered at 
least if not sown hemp plants in the 
Maepherson Park, Allahabad, and also 
that he sold some plants to two men 
who were sent into the park by the 
police for the purpose of catching him. 
The applicant has served a considerable 
portion of the sentence of imprisonment 
inflicted on him. I do not think it 
necessary to send him back to fvrison for 
a few days. I therefore reduce' the sen- 
tence of imprisonment to the term al- 
ready undergone by him and he need 
not surrender to his bail. In other res- 
pects I dismiss the application. The 
sentence of fine and of imprisonment in 
default of payment of fine will stand. 

v.b./r.k. Application dismissed. 

A. I. R. 1915 Allahabad 456 (2) 

Ch^mier and Piggott, JJ. 

H'tmat Singh and another — Defendants 
— Appellants. 

V. 

Hulas SingJ' and others — Plaintiffs — 
Respondents. 

Second Appeal No. 1416 of 1913, Deci- 
ded on 6th November 1914, from decision 
of Sub-Judge, Budaun. 

Agra Tenancy Act (2 of 1901), S. 22 — 
Nephews, separate, cannot succeed widow if 
her husband died before the Act 

6^ died prior to the passing of the Agra Ten- 
ancy Act (2 of 1901) leaving a widow K, K suc- 
ceeded to the occupanc) -holding left by S,K 
died after the passing of the Act. 

Held : that the plaintiffs, who were the 
nephews of S and were not in ]oint cultivatioii 
with him, could not succeed to the holding 
after the widow’s death. [P 457 C 1] 

P. L. Banejji — for Appellants. 

Gidzari Lai — for Respondents. 

Judgment. — Sanwant Singh died be- 
fore the passing of the Tenancy Act, 1901,. 
leaving a widow Kamla Koer. The widow 
died a short time ago. According to the 
plaintiffs they got possession of the occu- 
pancy-holding and were dispossessed by 
the defendants. This is a suit for re- 
covery of possession of the occupancy- 
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holding. Very difficulfe questions have 
been propounded under S. 22, Tenancy 
Act. In the present case it is sufficient 
to say that, under no possible construc- 
tion of that section, are the plaintiffs 
entitled to this holding. They are 
nephews of Sanwanb Singh. It has been 
found that they were nob joint in culti- 
vation with Sanwant Singh and are not 
collateral relations of Kamla Koer. In 
any view the decree of the Courts below 
is wrong. We allow this .appeal, set 
aside the decree of the Courts below and 
dismiss the plaintiffs’ suit with costs in 
all Courts. 

V.B./r.k. Appeal allowed. 

A. I. R. 1915 Allahabad 457 

» Tudrall, J. 

Bhole Singh — Applicant. 

V. 

iJTwpc/or —Opposite Party. 

Criminal Bevn. No. 459 of 1915, De- 
cided on 4th August 1915, from order of 
District Magistrate, Jalaun. 

Criminal P. C (5 of 1898), S. 476 — Village 
headman explaining reasons for resignation 
made allegation against police — Magistrate 
recorded statements — Allegations and state* 
ments found on inquiry by police to be false 
— Held allegations in explanation were not 
complaint — Statements also were not in judi- 
cial proceedings — No action under S. 476 lay. 

P, a village headman, made a petition to the 
District Magistiate in which he stated that he 
wished to resign his post as headman. On 
enquiry by the District Magistrate as to the 
reason of his resignation he stated that during 
the oourse of a police investigation in a dacoity 
case, the police wore forcing a large number of 
people to piy money to them. The Magistrate 
reduced his statement to writing and sent for 
the persons named by him. The Magistrate 
recorded the statements of all of them on oath 
and sent the cas3 to the Police Superintendent to 
take action under para 283 of the Police Regula- 
tions. The Superintendent reported that the 
allegations were entirely false. The District 
Magistrate then ordered the prosecution of P 
and other persons whom ho had examined on 
oath for giving false evidence. 

Held, that the statement made by P to the 
District Magistrate was not a complaint, nor 
the action taken by the Magistrate was in the 
course of a judicial proceeding, in the course of 
which he was legally empo«rered to administer 
an oath, and that therefore the Magistrate had 
no power to take action under S. 476, Criminal 
P. 0. [P 468 C 2] 

Peare Lai Banerjz — for Applicant. 

B Malcomson — for the Crown. 

Judgment. — The present application 
has arisen from the following facts: One 
Paras Ram, a village headman, on 17th 
February last, filed before the District 
Magistrate a petition in which he stated 
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that he wished to resign his post as vil- 
lage headman as he was too old and 
unable to do his work. The District 
Magistrate apparently doubted the cor- 
rectness of the reason given and ques- 
tioned the man. In reply to questions 
put to him, the man stated that the 
police of a certain police station were 
investigating a dacoity case and in the 
oourse of their investigation they were 
forcing a large number of people to pay 
money to them, that he was afraid of 
getting into trouble through this matter 
and ha therefore wished to resign. The 
District Magistrate in his explanation 
states that he treated this as a complaint 
and he thereupon put Paras Bam on oath 
and examined him again. What he 
stated was then reduced to writing. On 
completion of his statement, the Magis- 
trate gave a rubkar to a ohaprasi of his 
Court, which contained the names of 
12 persons, and in this he directed the 
aforesaid chaprasi to produce the persons 
named therein before him at once. Ap- 
parently the chaprasi obeyed orders and 
produced all these persons. These per- 
sons are those whose names were men- 
tioned by Paras Bam in the course of 
his statement as being connected in some 
way or other with the alleged extortion. 
The District Magistrate then recorded 
the evidence of all these persons on 
oath. 

Having proceeded so far, he then sent 
the papers to the Superintendent of Police 
with directions to him to take action 
under para. 383, of the Police Regulations. 
This paragraph lays down that before a 
Superintendent punishes any police officer 
departmentally or prosecutes him crimi- 
nally, he must make an inquiry, reduce 
the substance of the accusation to the form 
of a charge and record the officer’s^ ex- 
planation using a certain form. After 
completing these proceedings, if he con- 
siders that further steps should be taken, 
he should decide whether the officer 
ought to be criminally prosecuted or 
departmentally punished. If he decides 
to institute a prosecution, ho must send 
the papers to the District Magistrate, 
and obtain his concurrence before taking 
further action, whatever the rank of the 
officer accused may be. The Superin- 
tendent of Police made an inquiry and 
submitted a report to the District Magis- 
trate to the effect that the allegations of 
extortion were entirely false, and sug- 
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gdsted that the person who had made 
them, and reported them, should be crimi- 
nally prosecuted. Thereupon the District 
Magistrate passed an order purporting 
to be one under S, 476, directing the 
prosecution of the present applicants 
and certain others including Paras Ram, 
the latter to bo prosecuted for an offence 
under S. 211, the others to bo prosecuted 
for offences under S. 193, I, P. C. 

It is against this action of the District 
Magistrate that the present revision has 
boon presented. It is contended, and I 
must say with considerable force, that 
Paras Ram made no complaint; that he 
did not intend to make any complaint; 
that he called no witnesses and the pro- 
ceeding before the District Magistrate 
was not a judicial proceeding in the 
course of which he was legally empowered 
to administer an oath. The explanation 
of the District Magistrate is that he 
treated what Paras Ram said, as a com- 
plaint and that the enquiry that he made 
was under S. 202, Criminal P. 0. The 
only unfortunate point in this explana- 
tion is that a complaint means an alle- 
gation made orally or in writing to a 
Magistrate with a view to his taking 
action under the Code that some person 
has committed an offence. It is not open 
to the District Magistrate to treat this 
petition and statement of Paras Ram as 
a complaint whether Paras Ram liked or 
not. It may be of course that Paras 
Ram wished to make a complaint in such 
a form that if subsequently it was found 
to bo false, he should be. able to save 
himself from a criminal prosecution. If 
there was evidence in the case to indicate 
that Paras Ram intended the Magistrate 
to take action under the Code against 
the police officers, I should not hesitate 
for*‘an instant in holding that the Magis- 
trate had power to treat the petition as 
a complaint and that he was justified in 
sending for the witnesses and examining 
them on oath. But an examination of 
the record shows that Paras Rams peti- 
Ition was simply a petition tendering his 
resignation; that even in his statement 
taken on oath, which statement was 
made in reply to questions put by the 
District Magistrate, he made allegations 
of fact and at the end stated that these 
were his reasons for resigning his post. 

He nowhere asked for the witnesses to 
be summoned. He nowhere asked for an 
inquiry to be made, and I may add that 
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if the Magistrate was knowingly acting 
under S. 202, it is curious that on com- 
pletion of his inquiry he should send 
the complaint to the Superintendent of 
Police with a view to the latter officer tak- 
ing action under para. 383, of the Police 
Regulations. It is also curious that up 
to the present time the District Magis- 
trate has passed no order dismissing the 
complaint. Looking at the circumstances 
of the case, I find it impossible to hold 
that Paras Ram made a complaint to the 
District Magistrate; that is to say, that 
the allegation was made with a view to 
the Magistrate taking action under the 
Criminal Procedure Code against the 
police officers who were said to have 
committed the extortion. Paras Ram 
may perhaps have given false informa- 
tion to the District Magistrate in reply 
to his questions. The point which I have 
to decide is whether or not there was 
a complaint, within the true meaning 
of the word, before the District Magis- 
trate. In my opinion there was no such 
complaint. The action of the Magistrate 
was not; action taken under S 202 of the 
Code. It was apparently executive ac- 
tion in the form of a departmental in- 
quiry which was continued by the further 
inquiry made under para 383, of the Police 
Regulations. There was no judicial pro- 
ceedings before the District Magistrate 
and therefore he had no power to take 
action under S. 47G, and the present 
applicant is one of those whose prose- 
cution for perjury has been directed, 
and it cannot be said that he committed 
perjury in the course of a departmental 
inquiry. No oath ought to have been 
administered to him at all I would 
point out that throughout the inquiry 
made by the District Magistrate, he no- 
where mentioned that he was taking 
action under any specific section. If, as 
the District Magistrate says, the un- 
fortunate police officers will not have an 
opportunity of clearing their character, 
they will have only the District Magis- 
trate to blame for their unfortunate 
position, though perhaps it is still open 
to the District Magistrate to prosecute 
Paras Ram for giving false information. 
I allow the application, set aside the 
order of the District Magistrate and 
quash the proceedings. 

Y.b./r.k. Appeal alloived. 
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Tudball, J. 

Budhi Mai and Plaintiffs — 

Appellants. » 

V. 

Bhati and -Defendants-^ Res- 

pondents. 

Second Appeal No. 949 of 1914, De- 
cided on 9th June 1915, from decree of 
Addl. Judge, Meerut. 

Landlord and Tenant — Exproprietary ten- 
ancy — Appurtenance — Meaning of appurte- 
nance explained — House before acquisition of 
tenancy is not appurtenance — Its mortgage is 
valid— Agra Tenancy Act (2 of 1901), Ss. 20 
and 31. 

An appurtenance is something belonging to 
another thing as principal and passing a-s an 
incident to it. It is an appendage, an adjunct, 
an accessory, or something annexed to another 
thing more worthy. 

Where a house was in occupation of a person 
long befo&e ho became an exproprietary tenant 
or acquired an occupancy tenancy in the village 
in whioh the house was situate, it is not an ap- 
purtenance to either of the holdings and its 
mortgage is not illegal. [P 459 0 2] 

Iqbal Ahmad --(or Appellants 

Shamnath Mushraa —for Uespondonts. 

Judgment. —This appeal arises out of 
a suit for sale on the basis of a simple 
mortgage deed dated 8th January 1902. 
The mortgagor was one Ismail and the 
mortgaged property is a house which 
longed him. Ismail was admittedly once 
a zamindar of the village when ha built 
this house and lived in it He subse- 
quently lost his proprietary rights and 
became exproprietary tenant of bis sir 
lands, and his successors also admittedly 
acquired occupancy rights in certain 
other land. The Court of fir®t irstance 
decreed the suit. The lower appellate 
Court has dismissed the suit on two 
grounds: the first was that the mortgage 
was illegal and contrary to law and 
therefore not binding on the mortgagor, 
and, secondly, on the ground that under 
9. 60, Cls. (a) and (c). Civil P, C., the 
house cannot bo sold. The second ground 
is clearly met by the decision of this 
Court in Bhola Nath v. Kishort (1). This 
is not a case of attachment and sale. It 
is a question of a decree for sale under a 
mortgage. In regard to the other ground, 
the learned District Judge has held that 
because Ismail lived in this house, this 
house was an appurtenance to his ex- 
proprietarv holding and to his occupancy 
holding, and that as under the Tenancy 
Act an exproprietary or an occupancy 
(1) [1911] 34 All. 25=11 I. 0. 640 (Pi B.) 
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holding cannot be mortgaged, therefore 
the mortgage of this house was contrary 
to law and illegal. In the first place the 
facts of this case seem to me to show 
clearly that this house cannot in any way 
be deemed to bo an appurtenance to either 
of the two holdings in question. It came 
into existence long before either of these 
two occupancy holdings were acquired. 
The house was never allotted to Ismail 
by any landlord or any other person at 
the time at which his oultivatory holding 
was allotted to him, nor with the inten- 
tion that he should reside therein so as 
to enable him to carry on his occupation 
as a cultivator. An “appurtenance” in 
common parlance and legal acceptation 
is something belonging to another thing 
as principal and passing as an incident 
to it. It is an appendage, an ’adjunct, 
an accessory or something annexed to 
another thing more worthy. I quota this 
from Webster's International Dictionary. 
In my opinion, in the circumstances of 
the present case, it is impossible to say 
that IsmaiTs house was an appurtenance 
to either of his holdings and that there- 
fore the mortgage of this house is con* 
tary to law. If a mortgagor, such as the 
present defendant, seek to go behind his 
solemn word and promise, and to prove 
that the act done was illegal or contrary 
to law and therefore not binding upon 
him, it is for him to prove the facta 
clearly and beyond doubt. Merely to 
prove that Ismail lived in this house, and 
that he was a cultivator, is insufficient to 
prove that the house was an appurten- 
ance to the holding and therefore could 
not be mortgaged by him. In my opinioc 
the decision of the Court below is con- 
trary to law and certainly leads to in- 
justice. I allow the appeal, set aside the 
decree of the lower appellate Couft an^ 
restore that of the Court of first instance 
with costs in all Courts. 

v.b./r.k. Appeal allowed, 

A. I. R. 1915 Allahabad 459 (2) 

Knox, J. 

Gurprasad Singh and others— Vl 2 kin^ 
tiffs— Appellants. 

V. 

Bam Samajh Singh and others — Defen- 
dants — Respondents. 

Second Appeal No. 1599 of 1914, De- 
cided on 28th July 1915, from decree of 
Addl. Sub- Judge, Gorakhpur. 
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Limitation Act (9 of 1908), S. 5 — S. 5 
should be liberally construed where negli- 
gence, inaction or mala fides is not imputed. 

The words “sufheiont cause” in S. 6, Lim* 
Act should receive a liberal construction so 
as to advance substantial justice where no neg- 
ligence, inaction or want of bona fides is impu- 
table to the appellant [P 460 C 9] 

Where a memorandum of appeal was accom- 
panied not by a copy of the decree appealed 
against but by a copy of a decree in a connected 
case and where the whole procedure in the case, 
so far as the appellant was concerned, was slack 
to the utmost extent; 

Held’, that there was not sufficient cause for 
not presenting the appeal within the period of 
limitation and that therefore S 6, Limitation 
Act, did not apply. [P 460 0 1] 

Narmadeshioar Prasad Upadhta or Su^ 
rendra Nath Sen—iov A-ppellants. 

Jang Bahadur Lal — for Respondents. 

Judgment. — A copy of the decree ap- 
pealed against has now been put upon 
the record. It was filed before this Court 
on 30th July 1915, and 1 understand that 
when it was filed there was no explana- 
tion supported by an affidavit or other- 
wise as to the reason why it was filed so 
long after the time granted in the Limi- 
tation Act, Tue ordinary time for the 
filing of this appeal expired a few days 
after 1st November 1914 As I have 
shown in my order of 28bh July 1915, the 
memorandum of appeal was not accom- 
panied by a copy of the decree appealed 
against. It was accompanied by the 
copy of a decree passed in a case with 
which apparently it was intimately con- 
nected, and the fact that the decree, 
with one exception to which 1 shall pre- 
sently refer, was the same as the decree 
which was passed in this case allows the 
inference that though there must have 
been neigligence on the part of those 
who filed the memorandum of appeal, 
yet that negligence was one which might 
easily* have occurred. But when one 
turns to the final words of the decree it 
will be found that the decree in the pre- 
sent case, namely No. G5/78, differs ‘toto 
caelo’ from the decree which was i)assed 
in Case No. 78/65. Whoever is respon- 
sible for the preparation of the papers 
constituting the memorandum of appeal 
must have done so in such a perfunctory 
manner that the Court is.unable to hold 
that the appellants had sufficient cause 
for not presenting the appeal within the 
period of limitation prescribed therefor. 
This view of the case is strengthened 
when it appears that on 3rd November 
1914 the appellants applied to the Court 


below for a copy of the decree and the 
copy of the decree was given on the same 
day. Even if the mistake had not been 
noticed before, it is difficult to under- 
stand bow it was that when this copy 
was procured the mistake was not dis- 
covered. The learned vakil for the res- 
pondents, in support of his preliminary 
objection, refers me to the case of Gulah 
Devi v. Sha^nker Lal (l), in which an ap- 
peal was admitted by a District Judge 
acting on a mistaken report of his office. 
The learned Judges in connexion with 
this observe that the Judge did not 
admit the appeal under S. 6, Lim. 
Act 1877, and could not have done so, 
as there were no materials before him 
by which the appellant could havp satis- 
fied him that the appellant had sufiicient 
cause for not presenting the appeal with- 
in the period of limitation. While it is 
true that the words “sufficient cause*' 
in S. 5, Lim. Act, should receive libe- 
ral construction so as to advance sub- 
stantial justice when no negligence or 
inaction or want of bona tides in imput- 
able to the appellant: see Balchal Chan- 
dra Ohose v. Ashutosh Ohosh (2) I find 
it quite impossible in the present case to 
hold that there has been no negligence, 
nor inaction, nor want of bona fides on 
the part of the appellants. The whole 
jirocedure in the case, so far as the ap- 
pellants are concerned was slack to the 
utmost extent. They now propose to file 
an affidavit. If I give them permission 
to do that I should be eDcouraging slack- 
ness. The preliminary objection must 
be allowed, and is allowed. This appeal 
is dismissed with costs. 

v.b./k.k. Appeal dismissed, 

U') [1H92] A.'W. N. 47. 

(2) [1913] 19 1. C, 931. 
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Chamieb and Piggott, JJ. 

Bam Lal and Defendants — 

Appellants. 

V. 

Tirheni Sahai and another — Plaintiffs 
— Respondents. 

First Appeal No. 83 of 1914, Decided 
on 23rd November 1914, from order of 
Addl. Dist. Judge, Gorakhpur, D/- 13th 
February 1914. 

Civil P. C. (5 of 1908), O. 41, Rr. 23 and 25 
— Appellate Court not reversing finding but 
thinking that finding can be arrived at on 
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•different issue should follow R. 25 and not 
R. 23. 

Where an appellate Court does not definitely 
reverse the finding of the first Court that the 
suit was barred by limitation, but is of opinion 
that in the event of a finding that a certain 
person was not in possession on a particular 
date, the suit was still liable to be dismissed on 
the ground of limitation, the proper procedure 
for the appellate Court to adopt is to proceed 
under 0. 41, B. 25, and not under 0. 41, R. 23. 

[P 4G1 C 2] 

Jafig Bahadur Lai — for Appellants- 

Parmeshwar Dayal for hioar Saran — 
for Respondents. 

Judgment.— This was a suit in which 
the plaintiffs claimed possession of cer- 
tain property, alleging that it had be- 
longed to one Gopal Baksh, who mort- 
gaged it with possession in the year 
1896;^ that the plaintiffs had redeemed 
that mortgage and had entered into pos- 
session, but had been dispossessed by the 
defendants. There were a number of de- 
fences raised, including a denial that 
Qopal Baksh had any title to the pro- 
perty in suit in the year 1896. The first 
Court framed four issues. We are at 
present concerned with the first of them. 
One of the pleas in defence was to the 
effect that the defendants had been in 
adverse possession for more than 12 
years prior to the institution of the suit. 
The learned Subordinate Judge framed 
an issue on this point and proceeded to 
discuss the evidence. The parties were 
at issue on a question of fact, as to whe- 
ther the plaintiff had or had not obtained 
possession after the date of the alleged 
redemption of the mortgage ot 1896. On 
this^ point the first Court found against 
the plaintiffs and held that the defendant 
had in fact been in possession for more 
than 12 years prior to the institution of 
the suit. 

The learned Subordinate Judge ex- 
pressly declined to go into the question 
whether Gopal Baksh was in possession 
in the year 1896, that is to say, at the 
date of his mortgage. On appeal the 
learned Subordinate Judge differed from 
the view of law taken by the first Court. 
He remarked that, if Gopal Baksh was in 
fact in possession at the date of his mort- 
gage, time would not begin to run against 
him, or any person claiming through him, 
merely because of the faot that the mort- 
gagees whom ha had pub in possession 
might have been dispossessed by a tres- 
passer, He therefore came to the conclu- 
sion that the first Court’s finding on the 
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question of limitation could nob be main- 
tained on the ground on which it pro- 
ceeded, and the question whether Gopal 
Baksh was or was not in possession in 
1896 at the date of the mortgage was one 
which required to be determined before 
the issue as bo limitation was decided. 
Having come to this conclusion, the 
lower appellate Court did nob proceed to 
examine the evidence itself, as it might 
well have done, and come to a finding 
with regard to Gopal Baksh’s possession. 
The lower appellate Court should have 
either affirmed or definitely reversed the 
finding of tho first Court on the issue of 
limitation. As a matter of faot the 
learned Additional Judge, purporting to 
act under 0. 41, R. 23, has remanded the 
case to tho Court of first instance for 
trial on the merits. This procedure was 
nob justified by 0. 41, R. 23, for the 
lower appellate Court has not definitely! 
reversed the finding of the first Oourbj 
that tho suit was barred by limifcabion. 

On the contrary the learned Additional 
Judge was clearly of opinion that in the 
event of a finding that Gopal Baksh was 
not in possession in 1896, the suit was 
still liable to be dismissed on the ground 
of limitation. Under the circumstances 
we are of opinion that if the lower ap- 
pellate Court was not prepared to come 
to a finding itself on the question ol 
Gopal Baksh’s pobsossioii at the date of 
the mortgage, it should have exercised its 
powers under O. 41, R. 25, to remit an 
issue. This might Ijave been done with a 
further direction that findings should also 
ho recorded on the remaining issues in the 
case, in the event of tho Court’s find- 
ing in favour of Gopal Baksh’s posses- 
sion. In taking this view we are fully 
supported by the procedure sob by a 
Bench of this Court in Habib^ullah^ihaa 
V. Lalta Prasad (l). We set aside the 
order of remand under appeal. We send 
the record back to the Court of tho Addi- 
tional Judge and direct him to re-admib 
the appeal to his file of pending oases 
and to dispose of it according to law with 
due regard to the remarks mad# above. 
Costs here and hitherto will abide the 
result. 

V.B./r.K Order set aside, 

iT Ti^i^ rATiroUs^T? 1 .~cro4 . ^ 
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Kichabds, 0. J. 

Kalka Ptasad — Appellant. 

V. 

Opposite Party. 

Criminal Appeal No. 635 of 1915, Deci- 
ded on 23rd September 1915, from order 
of Sess. Judge, Banda. 

Criminal P. C. (5 of 1898), Ss. 222 (2) and 
233 — Joint charge of breach of trust and 
falsification of accounts*is illegal — > Penal 
Code (45 of 1860), Ss. 409 and 477-A. 

The charge against the accused was that he, 
being the tahvildar, embezzled a certain sum of 
money and further that he omitted to enter 120 
arzrisals with intent to defraud, and wrote on 
three of such arzrisals false numbers with like 
intent. He was tried at one trial for all these 
counts and convicted under Ss. 409 and 477- A, 
I. P. 0. 

Held : that there was misjonder of the various 
charges amounting to an illegality which vitia- 
ted the trial. [P 462 C 2] 

Peary Lai Baneiji and K. N. Laghate 
— for Appellant. 

Laid Mohan Banerjee — for the Crown. 

Judgment. — Kalka Prasad was charged 
with offences under Ss. 409 and 477-A, 
I. P. C. He was sentenced to seven 
years’ rigorous imprisonment under S. 409 
and to three years’ rigorous imprison- 
ment under S. 477-A together with a fine 
of Es. 4,000, the sentences to run con- 
currently. Kalka Prasad has appealed 
and it has been argued on his behalf that 
there was a misjoinder of charges, con- 
travening the provisions of S. 233, Cri- 
minal P. 0., which provides that (save as 
therein mentioned) there shall be a sepa- 
rate charge for every offence and that 
every such charge should be tried sepa- 
rately. The charge in the Court below 
against the accused was that he being 
the Tahvildar, embezzled a sum of Eupees 
3,991-7-11 and further that he omitted 
to enter arzrisals Nos. 1-120 with intent 
to defraud, and wrote on three of such 
arzrisals false numbers with like intent. 
The allegation is that it was his duty 
when receiving money, to take a form of 
tender from the person paying him the 
moneys This document is called an 
arzrisal. He has to enter in his book the 
particulars contained in the arzrisal. It 
is alleged that in order to cover his 
defalcations he omitted to make these 
entries in respect of arzrisals Nos. 1-120, 
and that with like intent, ho put false 
numbers on three of these documents. It 
is contended on behalf of the accused 
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that while having regard to the pro 
visions of S. 222, Cl. 2, Criminal P. C., 
it is allowable in the charge to state the 
gross sum which has been misappro- 
priated, there is no similar provision 
which permits more than three charges 
under S. 477-A to bo joined together. It 
is contended that the accused (if the 
allegations of the prosecution are true) 
committed a separate offence every time 
he omitted to enter the particulars of 
each one of the arzrisals in his book. It 
is further contended that the joinder of 
the count for misappropriation with the 
count for falsification is contrary to law 
inasmuch as the charge or charges under 
S. 477-A are connected with alleged de- 
falcations more extensive than the charge 
under S. 409. Eeliance is placed upon 
the recent ruling of their Lordships of 
the Privy Council, in which it w|is held 
that the joinder of charges in contraven- 
tion of the provisions of S. 233 is some- 
thing more than an irregularity and 
vitiates the trial. I think the contention 
has force. 

Supposing in the present case there 
had only been charges under S. 477-A, 
it seems to me that there would have 
been a misjoinder of charges. The omis- 
sion to enter the particulars of the 
arzrisals in the book of the accused, was 
for the purpose of concealing the alleged 
misappropriation of a distinct sum in 
each case. As the law stands only three 
such offences can be joined and tried at 
the same trial. In this respect charges 
under S. 477-A, differ from charges 
under S. 409. I do not think that 
S. 235 applies. The case was not that 
of making a number of false entries in 
various books, etc , to conceal one mis- 
appropriation. No doubt there was a 
similai’ity in the acts alleged to have 
been committed by the accused, and it is 
alleged that the transactions all took 
place within three days. Nevertheless 
it seems to me that if the accused did 
what he was charged with, he committed 
a separate offence on each occasion for 
which he was liable to a separate con- 
viction and sentence. Notwithstanding 
that I consider that the accused was in 
no way prejudiced by the way in which 
the charges were framed, nevertheless,! 
there was in my opinion an illegality 
which vitiates the trial. I accordingly 
allow the appeal, set aside the conviction 
and sentence and direct that there be a 
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new trial after charges have been framed 
according to law. 

V.B./R.K. Retnal ordered, 

A. 1. R: 1915 Allahabad 463 

Chamier, J. 

Abdul Qayum — Plaintiff — Appellant. 

V. 

Fidcb Defendant — Despon- 

dent. 

Second Appeal No. 1214 oJ[ 1914, De- 
cided on Ist July 1915, from decree of 
Addl. Sub-Judge, Bareilly. 

(a) Evidence Act (1 of 1892), S. 115 — Ob- 
jection to jurisdiction of Revenue Courts 
estops objector in raising same objection in 
civil Court — Practice, Inconsistent plea. 

Where in a suit brought in a Revenue Court 
the defer^dant pleads that the suit is not cog- 
nizable by the Revenue Court, he is precluded 
from raising a similar plea in the civil Court 
when the «uit is biought in that Court. 

IP 463 C 2] 

(b) Agra Tenancy Act (2 of 1901), S. 58 — • 
Ejectment suit against tenant from pasture 
land is cognizable by civil Court. 

A suit for the ejectment of a tenant from 
pasture land is cognizable by a civil Court. 

[P 463 C 2] 

Gokul Prasad — for Appellant. 

Gulzari Lai — for Respondent. 

Judgment. — The appellant sued in a 
revenue Court for the ejectment of the 
respondent from plots Nos. 069 and 661. 
The Assistant Collector decreed the claim 
as regards No, 661, but dismissed it as 
regards No. 659 on the ground that the 
respondent had acquired a right of oc- 
cupancy therein. The appellant ap- 
pealed to the Commissioner who, after 
holding that the land had been origi- 
nally let at a light rent for pasturage, 
and had only recently been cultivated by 
the respondeat, ruled that the suit did 
not lie in a Revenue Court for the eject- 
ment of a tenant from such land, and 
that the appellant’s proper course was 
to give the respondent notice to quit, 
and if ho did not comply with it, to sue 
him in the civil Court. The appellant 
then brought in the Court of a Munsif 
the suit out of which this appeal has 
arisen. The Munsif dismissed it on a 
ground which I am unable to understand. 
His decision was confirmed by the Ad- 
ditional Subordinate Judge of Bareilly 
who appears to have been of opinion that 
whether the land was originally let for 
pasturage or not it is now, and was, 
at the date of the institution of this suit, 
being cultivated by the respondent, and 


is therefore a holding within the mean- 
ing of the Tenancy Act from which the 
respondent must be ejected, if at all, by 
suit in the Revenue Court. It might 
perhaps be sufficient to say that, as it 
was on the respondent's own plea that 
the Commissioner held that the suit 
could not be maintained in the Revenue 
Court, the respondent cannot say that 
the suit is not maintainable in the civil 
Court. But apart from that I am of 
opinion that this appeal should be al- 
lowed. 

In this plaint the appellant stated 
that the land was originally let for 
pasturage, that the respondent did not 
attempt to plough it up till after the 
settlement of issues in the previous case, 
when the appellant pleaded that a right 
of occupancy could not be acquired in 
pasture land and that in that suit the 
respondent himself admitted that he had 
ploughed up the land after the issues 
had been settled. The respondent in 
his written statement did not even eva- 
sively deny the appellant’s allegations. 
All that he said was that the land was 
under cultivation. Under these circum- 
stances the allegations of the appellant 
must be taken to have been admitted: 
see O. 8, R. 5: 

The respondent does not dispute the 
correctness of my decision in Molub Ah 
v. Surat Snujh (l), that a suit for the 
ejectment of a tenant from pasture land 
is cognizable by a civil Court. That de- 
cision is in accordance with several 
decisions of the Board of Revenue of 
which it is sufficient to mention that of 
Chowdhiiry MaJiomcd Mahmud Khan 
V. Ganga Bam (2). In the last resort, 
the respondent contends that as the land 
has been under cultivation for ppme 
years it must be taken that the appel- 
lant has consented thereto, and the land 
has now become a holding within the 
meaning of the Act, whether it was sa 
or not before. It is sufficient to say that 
the appellant has for some years been 
trying to eject the respondent from the 
land, and even if it could be shown that 
he had accepted rent from the respon- 
dent since the land was brought under 
cultivation, I should hold that the ap- 
pellant was still entitled to contend 
that it is not a holding within the mean- 
of the Act. 

(1) [1912] 15-1. C. 743. 

(2) Selected Decisions No. 6 of 1910. 
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Per the above reasons I allow this 
appeal, set aside the decrees of the 
Courts below and decree the appellant’s 
elaim with costs in all three Courts. 

V. B./R.K. Afjpeal allowed, 
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Eichards, C. J. 

Miharhan Simjh — Applicant. 

V. 

Emperoy — Opposite Party. 

Griminal Eevn. No. 635 of 1915, De- 
cided on 6bh September 1916, from order 
of Dist. Magistrate, Ebah. 

(a) Criminal P. C (5 of 1898), S. 110— Za- 
mindar not to be bound over merely for not 
opposing dacoits — Respectable witnesses not 
to be disbelieved on ground of influence of 
accused zamindar. 

A zamindar of a village cannot be bound over 
under 110, Criminal P, G. merely because he 
did nob actively oppose a gang of dacoits. 

Where a zatninAir, who la also a money-lender 
is prosecuted under S. 110 and in defence ho 
produces a number of rospoctablo witnesses be- 
sides his castemeu and tenants, it is not proper 
for the Magistrate to disbelieve all the wit- 
nesses so produced merely on the ground that 
the accused could by the influence of his posi- 
tion in life produce any number of them. 

[P 404 C 2] 

(b) Criminal P. C (5 of 1898), S. 110— No 
appeal lies to High Court ^High Court can 
see if the lower Court has dealt fairly. 

A High Court IS not a Court of appeal in cases 
under 8. 110 and the responsibility of admin- 
istering that section does net rest with it. It 
IS nevertheless a section winch .Magistrates 
ought to administer with the most sciupulous 
care, both a« the Court of first instance and the 
appellate Court. A High Court ought not to 
take upon itself to weigh the evidence given on 
behalf of one side or the other. It ought only 
to see v/heihGL* the Court below has appiorchcd 
the consideration of the appeal m a fair way 
having reg ird to the interest not only of tne 
presecution but also of the accused. [P 465 C 1] 

W, Wallach — for Applicant. 

li. Kalcomson—iot the Crown. 

• V 

Judgment.— This is an application m 
revision against an order of the District 
Magistrate of Etah, dismissing an appeal 
of Miharban Singh against an order of a 
Magistrate of the first Class, directing 
him to give security to be of good be- 
haviour under S. liO, Criminal P. C. 
Applicant is a zamindar and money- 
lender. It appears that a band of very 
desperate dacoits had, as their rendez- 
vous, a place on the banks of the Kali 
Nadi on the boundaries of Etah and 
Mainpuri. The gist of the evidence of 
the police and unofficial witnesses against 
the applicant was that he harboured 
this band of dacoits. It would rather 
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seem as if it was intended* at one time 
actually to charge the applicant as being 
a member of the gang; presumably be- 
cause the necessary evidence was not 
forthcoming no substantive proceedings 
were taken against him. S. 110, Crimi- 
nal P C., defines the class of persons 
against whom an order for security may 
be made: 

fa) A man who is by habit a robber, 
house-breaker, or thief, or (b) is by habit 
a receiver of stolen property knowing 
the same to have been stolen, or (o) ha- 
bitually protects or harbours thieves, 
or aids in the concealment or disposal 
of stolen property, or (d) habitually com- 
mits mischief, extortion or cheating or 
counterfeiting coin, currency* notes or 
stamps, or attempts so to do, or (e) habi- 
tually commits or attempts to commit, 
or abets the commission of offences invol- 
ving a breach of the peace, or (f) is so 
desperate or dangerous as to render his 
being at large without security hazar- 
dous to the community. 

There is not a particle of evidence that 
the applicant comes under any part of 
this section except a portion of (o), 
namely, that he habitually protects or 
harbours thieves. There is not even any 
allegation that he was in the habit of 
concealing or disposing of stolen pro- 
perty. The evidence, such as it is, is con- 
fined to his alleged assooialion with a 
particular gang which had made, 'as I 
said before, its rendezvous in ^the neigh- 
bourhood of his village. It must be 
borne in mind that neither the applicant 
nor any of his villagers could be bound 
over under this section merely because 
they did not actively oppose the dacoits. 
It would be very well if zamindars and 
others recognised their duty and had the 
courage to give assistance to the police 
when gangs of dacoits settled in thei] 
neighbourhood, but their omission to dc 
so does not render them liable undei 
S. 110. Thera is no evidence that the 
applicant was in the “habit” of harbour- 
ing or protecting thieves. There is a 
good deal of evidenoofrom which, if un- 
rebutted, it might well be inferred that 
ho assisted the gang in question. The 
prosecution examined a number of wit- 
nesses who said that the accused har- 
boured these particular dacoits. One 
witness said that he had seen them at 
the house of the applicant, and one wit- 
ness said that he had fed them. One of 



Mihabban Singh v. Emperor (Richards, C. J.) Allahabad 465 


I9f5 

the proaecubion witnesses, namely, Tham- 
man Singh, while deposing against the 
accused, said that he had heard that ha 
was a man of good character. No 'wit- 
ness was produced on behalf of the pro- 
secution from the accused’s own village. 
The accused produced 46 witnesses, most 
of them from his own village including 
the headman and patwari and the head- 
man of a neighbouring village 

This Court is not a Court of appeal 
in cases under S. 110 and ‘the responsi- 
bility of administering that section does 
not rest with the High Court. It is 
nevertheless a section which Magistrates 
ought to administer with the most scru- 
pulous care, both the Court of first in- 
stance and the appellate Court. Magis- 
trates ought always to bear in mind that 
the indirect results of binding a man 
over under S. liO may be very terrible 
and that there is always the possibi- 
lity of the section being abused. In the 
present appeal T do not think that I 
ought to take ux)on myself to weigh the 
evidence given on behalf of one side or 
the other. I ought only to sec whether 
the Court below has approached the con- 
sideration of the appeal in a fair way 
having regard to the interest not only 
of the prosecution, bub also of the appli- 
jcant. The learned District Magistrate 
has discarded the evidence of all the 
witnesses produced by the accused who 
were his tenants or his fellow-castemen. 
It may perhaps be urgea tnat when the 
question at issue is the good or bad cha- 
racter of an individual, the evidence of 
his fellow casteraen ought not to be dis- 
carded solely on the ground that the 
witnesses are his fellow-castemen. The 
learned District Magistrate proceeds: 

“There still remains a large number of otherg 
against whom no allegation can be made. The 
^asy course in such cases is simply to,6iy that 
there is no reason to distrust them and that 
they must therefore be believed. I do not 
however think it is right to do so. The evi- 
dence for the prosecution has raised a very 
strong prima facie case against the appellant 
and he has to rebut it. As the Deputy Magis- 
trate observes: 

‘It is never a matter of difficulty for a man 
who has the influence of a gang of dacoits at 
his back, and is at the same time a zamindar 
and money-lender, to produce as much evidence 
as he wants and tho production of 46 witnesses 
by the appellant does not therefore mean that 
he is of good character. The forces of evil are 
by no means to be ignored. If they were, we 
should not be troubled with an outbreak of 
crime like dacoity.** Appellant has, I think, 
made-full use of his influence to bring up evi- 
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deuce, and has had the help of his position and 
also nc doubt of the aforementioned Misri Lai 
whose election to the post of lam bard ar he was 
instrumental m securing. This iullnenoe has 
probably prevented the production of purely 
local ovidonce, the aliseuce of which is one Of 
the points nude by the appellant ” 

It seems to me that this was not a 
fair way of dealing with tho evidence of 
witnesses whom no reason could be given 
for disbelieMng. The only reason sug- 
gested by the learned District Magistrate 
is that the applicant had a gang of dacoits 
at his back. It seems to me that this 
means that he disbelieved the evidence 
adduced by the accused because he was 
guilty. In other words he convicted the 
man first The learned Magistrate said 
that the accused had to rebut “the strong 
prima facie case made against him.” 
IIow could he rebut the case otherwise 
than by producing a large number of 
witnesses “against whom no allegation 
could he made. ’ The learned District 
Magistrate has, i i my opinion, given no 
legitimate reason for disbelieving the 
evidence of a large number of persons 
who deposed to the good character of the 
applicant, persons residing in his own 
village and in the immediate neighbour- 
hood. I cannot help feeling that, where 
a person is of a notoriously bad cha- 
racter, he will as a general rule find 
difficulty in producing respaotable honest 
persons to 0 )pose to his good character. 
It may possibly be that the applicant in 
tho present case and all his fellow-vil- 
lagers are little better than the gang of 
dacoits who made the i.iuighhourhood 
their meeting place, but this was not the^ 
case made either by the police or by any 
of tho witnesses for the prosecution and 
it is not the reason which the learned 
District Magistrate gives for disbelieving 
a large number of witnesses produced by 
the applicant and who were not shown 
to be in any way under his influence 
either as tenants or even as fellow-caste- 
rnen. In my opinion the learned Dis- 
trict Magistrate did not approach the 
consideration of the appeal from a proper 
point of viev. , and on this account I think 
the order ought to be set aside. I ac- 
cordingly allow the application, set aside 
the order of both the Courts below and 
direct the bail bond to be cancelled. 

V.B./r.K. Apphcation alloioech 
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Eichards. C. J. and Banjsuji. J. desirable to pay off that debt as the.rate 


Badri Ptasad — Plaintiff— Appellant. 

V. 

Thahirain Gamhhir Kunwar and 
another-- Defendants — Eespondents. 

First Appeal No. 64 of 1913, Decided 
on 13th November 1914, from decision 
Bub- Judge, Mainpuri, D/- 7th October 
191‘J. 

(a) Evid Act (1 of 1872), Ss. 68 and 71 
— Proof of document—Only living attesting 
witness denying execution — Other evidence 
is admissible. 

Whore the only living attesting witnese of a 
document was illiterate and on being examined 
denied its execution : 

Held : that the document could be proved by 
other evidence. [P 467 0 2] 

(b) Pardanashin Lady-Dealings must be 
understood by them — Consideration must be 
proved. 

In case cf dealings with pardanashin ladies 
it IS very important to see that such ladies 
understand what they are doing. It is also 
moat important to see whether there was real 
cosnidoratlon. It is necessary that a lady should 
have actually signed a bond with her own hand. 
If she was illiterate she could not sign it. It is 
sufficient to find that the bond was executed in 
her name by some one whom she permitted to 
do so. [P 467 C 1] 

Sunder Lai and S, N, Sen — for Appel- 
lant. 

Sahwney — for Respondents. 

Judgment, — This appeal arises out of 
a suit brought for foreclosure of a mort- 
gage by way of conditional sale. The 
sum alleged to be due on foot of the 
mortgage is Rs. 12,557 and the mortgage 
is dated 7th January 1896. The princi- 
pal delendant was one Thakurain Gam- 
bhir Kunwar, the alleged mortgagor. 
The other defendants were the represen- 
tatives of a person who was alleged 
to be a prior mortgagee of the said pro- 
perty. The principal defendant pleaded 
that ^she did not execute the document 
sued on, that she received no considera- 
tion, that she was a pardansashin lady 
and that if any document had been exe- 
cuted on her behalf, she was not bound 
by it. The other defendants did not 
appear. The Court below has dismissed 
the plaintiff’s suit. Hence the present 
appeal. 

The alleged mortgage will be found 
printed at p. 20 of the appellant’s book. 
It commences by a recital of the owner- 
ship of Mt. Gamhhir Kunwar, and states 
that the property was alredy mortgaged 
to one Ganpat Gopal to secure sum of 
Es. 1,500 with interest at It* annas 


of interest was high. It further recites 
that Government revenue and irrigation 
charges were due. The property then 
purports to have been hypothecated to 
secure Rs. 3,625. Rs. 3,000 were left in 
the hands of the mortgagee for payment 
of the debt due to Ganpat Gopal, Rupees 
580 were left to pay the revenue and 
irrigation charges, Rs. 45 was taken in 
cash to pay 'the expenses of the mort- 
gage and the stamp paper, fee, etc. Six 
names appear as marginal witnesses. 
There is an endorsement on the document 
which shows that it was presented for 
registration on 8th January 1896 but 
stating that the document had npt been 
signed by the Musammat. The Sub- 
Registrar himself evidently went to the 
house of the mortgagor, for there is a 
further endorfement dated 8th January 
1896, from which it appears that he had 
gone to the house but there being no 
identifying witnesses, he could not re- 
gister the document and returned it to 
the plaintiff. A third endorsement 
shows that on 16th January 1896 the 
Musammat came to the tahsil (which 
was the registration office) in a dooli, 
that she was there identified by her 
own brother, one Thakur Prasad, and by 
another person of the name of Khaman 
Singh who was her karinda both of whom 
were known to Karapta»Prasad, a peti- 
tion-writer and to Shib Dayal, the pat- 
wari, who were known to the Sub-Regi-s- 
trar. 

According to the endorsement tho 
Musammat admitted the execution and 
completion of the document and ac- 
knowledged that she had received tho 
amount. The sum of Rs. 579-7-3 in 
cash was received by her in the presence 
of the Sub-Registrar. It further appears 
from the endorsement (which is by no 
means unusual) that the money was 
thereupon deposited for the purpose of 
paying the Government charges. The 
latter document which is recited in the 
mortgage, is dated 21st May 1889. This 
document has been abundantly proved 
by a number of witnesses including a 
witness who was very hostile to plaintiff 
namely, Chaudhri Raghbir Singh, a 
marginal witness. It is produced by thC’ 
plaintiff with an endorsement upon it, 
dated 21st January 1896, showing that 
the full amount due upon it had been. 
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paid by the plaintiff to one Ram Kishore 
whose son.in-la»w the nominal mortgagee 
was. Evidently it was because ifc was not 
the nominal mortgagee who had given 
the endorsement that the defendants of 
the second party were added as parties. 
The learned Subordinate Judge in his 
judgment says : 

“ It is clear from the evidence on the record 
that Thakuraui Garabhir Kunwar is a parda- 
nashiii lady and at the tune of the execution of 
the bond in suit she was only 26 or 27 yeirs of 
age and her brother Thakur Prasad is three or 
four year younger to her. Under those circum- 
stances it IS For the plaiiitifF to provo by satisfac- 
tory evidence that the lady had independent 
advice that she' fully understood the bond and 
was perfectly aware of what she vvas under- 
taking and that she ‘actually executed the bond 
and got the consideration. ” 

NoSoubtinthe case of dealing with 
padanashin ladies, it is very important to 
see thafesuoh ladies understand what they 
are doing. It is also most important to 
see whether there was real consideration. 
It was not necessary, in our opinion, 
that the lady should actually sign the 
bond with her own hand. If she was 
illiterate she could not sign it. It is suffi- 
cient for the Ooucb to dnd that the bond 
was executed in her name by some one 
whom she permitted to do so. In the 
‘present case her name is affixed to the 
bond in the handwriting of her brother 
Thakur Prasad. With regard to “inde- 
pendent advice” and to the lady under- 
standing the bond, if we were to come to 
the conclusion that there was an out- 
standing debt due on the earlier bond, 
and that that debt was discharged and 
that} the revenue and irrigation charges 
were due and paid, we think that the 
transaction was of a very simple nature 
which could be easily understood by the 
lady. 

A consideration of the evidence leaves 
in our mipd no doubt whatever that the 
earlier bond of 21st May 1889 was out- 
standing, that it was a genuine bond and 
that it was duly discharged by the 
plaintiff. We have no doubt further 
that the revenue and irrigation charges 
were due and discharged. The learned 
Subordinate Judge has come to no con- 
clusion inconsistent with this view. 

The endorsement in the bond clearly 
shows that on 16th January 1896, some 
woman, who was identified to the Sub- 
Registrar in a satisfactory way as 
the defendant, admitted the execution of 
the bond and the receipt of considera- 
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tion. Thakur Prasad, the brother of the 
lady, was called as a witness by the 
plaintiff. It was impossible to avoid 
this. It is clear that he was a hostile 
witness, but he had to admit that he 
signed the bond in no less than four 
places. He gives a lame excuse that he 
did not understand what he was doing 
and the learned Subordinate Judge says: 
“I do not think this version of his is true. 
There must have been something else.” 
If we are right in the conclusion that 
the prior mortgage was outstanding and 
was discharged by the plaintiff, the pro- 
bability of the Musammat having exe- 
cuted the bond in suit is great. Five 
out of the six marginal witnesses are 
dead and the plaintiff was obliged to 
call the only surviving witness, namely 
Subol Singh. He said that he was illite- 
rate, that ho did not know Mt. Qambhir 
Kunwar, that he did not attest any docu- 
ment executed by her. It is true that 
his name in the document is not in his 
handwriting; it could not be so, because 
he is illiterate. His statement that he did 
not know the Musammat is clearly false, 
because he himself later on admits that 
she was his paternal aunt. It of course, 
lay on the plaintiff to prove the execu- 
tion of the document. It must be borne 
in mind however that no defence was 
specially pleaded that the document was 
not attested in accordance with the pro- 
visions of the Transfer of Property Act. 
S. 68, Evidence Act provides: 

“If a document is required by law to be attes' 
ted, it shall not be used as evidence until on® 
attesting witness at least has been called for th® 
purpose of proving its execution. If there be 
an attesting witness alive, and subject to the 
process of the Court and capable of giving 
evidence.*’ 

Section 71 further provides that “if the 
attesting witness denies . . . the Execu- 
tion of tbe document, its execution may 
be proved by other evidence.” Badri 
Prasad complied with the law in this 
respect. Ha called the only surviv- 
ing witness, who denied that he had 
been a witness to the document. He 
proved himself that the Musammat exe- 
cuted the document in his presence and 
in the presence of the marginal witnesses 
whose names appear in it. There is no 
doubt some little confusion as to the 
place where the document was signed 
on behalf of the lady. This is not alto- 
gether surprising after the lapse of time. 
It must also be borne in mind that the 
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lady herself has never thought fit to go 
into the witness box or give evidence on 
commission and deny the execution of 
the document nor has any other evidence 
been given to show that there was 
any legal defect in the execution of the 
document. We have not the smallest 
doubt on the evidence that the Musam- 
mat knew alLabout the bond, that the 
bond was intended to wipe out the debt 
on the prior bond and to pay the Govern- 
ment charges that were due. We have 
not the least doubt that her brother 
signed the document on her behalf (she 
being illiterate) with her consent and 
approval. We have not the least doubt 
that the transaction was a bona fide 
transaction. The only matter about 
which we have any hesitation is the 
question whether or not the provisions 
of S. 59, T. P. Act, ^ere complied with. 
On this question wo again point out that 
there was no special defence of this 
nature set up in the Court below and 
that, while the evidence of the plaintiff 
may not be absolutely satisfactory, no 
rebutting evidence was given on behalf 
of the defendant. We think that it 
would not be just that we should decide 
against the plaintiff on this technical 
ground which was not pleaded' nor proved 
and was not a ground upon which 
the learned Subordinate Judge decided 
against the plaintiff. As we have said 
before, Badri Prasa I proved prirca fsoie 
the due execution and attestation of 
the bond in suit. He also produced two 
witnesses who proved the execution 
of the docucrent by the lady at the 
registration office. As we have said 
above, a woman appeared before the Sub* 
Eegistrar who was identified by Thakur 
Prasad, the brother of Gambhir Kunwar, 
.Thakfir Prasad admitted his signature 
below the endorsement as to identifica- 
tion. It is most unlikely that he would 
have identified the woman unless she 
was in fact his sister, Gambhir Kunwar. 

We allow the appeal, set aside the 
decree of the Court below and decree 
the plaintiff’s claim with costs and direct 
that unless the amount claimed is paid 
with costs in this Court and in the Court 
below and interest at the stipulated rate 
within six months from this date, the 
right of redemption of the defendant will 
be foreclosed and the plaintiff will be 
entitled to possession. The costs of this 
Court will include fees on the higher 


scale. The decree willjbe drawn up in 
the usual form, 

v.b./r.k. Appeal allowed. 
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CHAMIEE and PfOGOTT, JJ. 

Mt. Kiilsumunmssa Bibi — Defendant 
—•Appellant. 

V. 

Dauru Nath and others — Plaintiffs— 
Eespondents. 

First Appeal No. 47 of 1915, Decided 
on 23rd June 1915, from order of Addl. 
Judge, Aligarh. 

Agra Tenancy Act (2 of 1901), S. 79 — 
Muafidars after 1838 recorded as tenants 
on privileged rents and rights of transfer— 
Suit by them against landlord for possession 
is not tenable in civil Court. 

Certain persona were recorded as muafi^dars in 
respect of certain plots of land prior to 1838, 
In 1838 the land was settled with the zamindar 
and the ex-inuafidars were entered as^ tenants 
on payment of a privileged rate of rent with a 
right of transfer in the holding. In the settle- 
ments of 1861 and 1868, they were again recor- 
ded as tenants with a right of transfer in the 
holding. The tenants were dispossessed by the 
landlord from a portion of the land. They 
sued the landlord to recover possession in the 
civil Court; 

Held : that the ex-muafidars were tenants 
within the meaning of S. 79, Agra Tenancy Act, 
and a suit to recover possession was not main- 
tainable in the civil Court. [P‘474 0 1] 

Motzlal Nehru — for Appellants. 

Peary Lai Banerjt — for Eespondents. 

Piggott, J . — In this case the defen- 
dant-appellant is the sole proprietor of 
Mauza Danpur in the Bulandshahr Dis- 
trict. The plaintiffs-respondents are 
residents of that village. Their suit was 
for recovery of possession in respect of 
a particular plot of land, 1 bigha 16 
biswas in area, situated in this village, 
from which they alleged themselves to 
have been wrongfully ejected by the de- 
fendant. The precise date of the alleged 
dispossession is not given in the plajint, 
but the plaintiffs dated their cause of ac- 
tion from an adverse decision of the Ee- 
venue Court on the question of muta- 
tion. The dispossession clearly took place 
somewhere towards .the close of the 
year 1909, The case as stated in the 
plaint may be summarized thus: The 
plot of land in question was originally 
owned by one Param Sukh, from whom 
it descended to his grandsons, Baldeo 
Das and Tula Earn. Tula Earn pre- 
deceased Baldeo Das and the latter died 
somewhere about the year 1885. The 
plaintiffs are distant cousins of Baldeo 
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Das and Tula Earn, claiming descant 
from Durga Das, own brother of the 
father of the said Baldeo Das and Tula 
Ram. The plaintiffs nevertheless asser- 
ted that they were members of a joint 
undivided Hindu family with Baldeo Das 
and Tula Earn, so that the plot of land 
in question passed to them by survivor- 
ship on the death of Baldeo Das. They 
admitted however chat in the village re- 
cords, whatever rights had belonged to 
Baldeo Das were entered after his death 
as belonging to Mt Sundar, the widow of 
his predeceased brother, Tula Ram. They 
said that this was done with their con- 
sent “for the consolation” of this lady. 

In the plaint as drafted they clearly 
intended to claim that Mt. Sundar was 
not rSally in possession, except in so far 
as she enjoyed a Hindu widow’s right of 
maintenance out of the joint family pro- 
perty. Mt. Sundar died in the year 1909 
and the defendant, as proprietor of the 
mahal, took possession of the land in 
suit. The defendant’s claim was that 
the land in Mt. Siindar’s possession, at 
any rate, was a more oooupanoy holding 
and that it escheated to the proprietor of 
the mahal because Mt. Sundar left be- 
hind her no heir entitled to succeed 
under S. 22, Tenancy Act (Local Act 2 
1901). The plaintiffs said that they 
fought the matter in mutation before the 
revenue Courts, but the decision there was 
against them. It is fair to note how- 
ever that in the plaint itself the claim 
was put in an alternative form. In para. 5 
of the plaint it is distinctly stated that 
Mt. Sundar had no right in the property in 
dispute. There is however an alternative 
plea, that if the lady was in fact in pos- 
session in her own right then her rights 
were those of a Hindu widow and the pro- 
perty came to the plaintiffs on her death 
as the nearest surviving reversioners of 
her husband. The nature of the defence set 
up has already been sufficiently indicated. 
Before issues were fixed in the Court of 
first instance, the learned Munsif found it 
advisable to examine the plaintiff, 'Chaube 
Dauru Nath, who made a statement on 
10th February 1913 on behalf of himself 
and of the other plaintiffs. This state- 
ment was obviously interpreted by the 
learned Munsif as considerably modify- 
ing the pleas taken in the plaint. It has 
been read to us in detail, and T think 
the learned Munsif was substantially 
right in so regarding it. Undoubtedly 


the plaintiff Dauru Nath was anxious to 
hedge as far as possible and to evade the 
attempts made by the Court, while he 
was under examination, to tie him down 
to definite pleadings of fact on certain 
points. In substance however he did 
admit that Mt. Sundar obtained actual 
possession in 1885, on the death of 
Baldeo Das, and that she was in posses- 
sion for 24 years until her death. He 
went on to explain that he himself and 
the other x>laintiffs really managed Mt. 
Sundar’s affairs for her and claimed to 
have been in joint cultivation with her 
of the land in suit. He said that the 
Court might regard his position with res- 
pect to this cultivation as that of a ser- 
vant or as that of a partner; but I have 
no doubt ho did intend to plead that he 
was sharing in the cultivation of the 
holding at the time of Mt. Sundar’s 
death, within the meaning of S. 22, Agra 
Tenancy Act. The learned Munsif pro- 
ceeded to fix a number of issues, of which 
he decided only two. The first of these 
was: 

'‘Whether Mt Sundar hold the disputed plot 
m villoigo Dan pur as an occupancy tenaut or as 
an absolute owner:” 

The frame of the issue is, I think, 
justified by the fact that the plaintiff 
Dauru Nath, in his statement before the 
Court, had admitted Mt. Siindar’s posses- 
sion and had pratically abandoned the 
plea put forward in the plaint that Mt. 
Sundar had never been in possession at 
all. On the issue thus framed the learned 
Munsif, after an elaborate discussion of 
the evidence and of the law, which he 
considered applicable to the facts of the 
case, recorded a finding that the land 
held by Mt. Sundar was her occupancy 
holding and suceossion to the same was 
governed by the jiroviaions of the Ten- 
ancy Act This finding in itself was not 
conclusive against the plaintiffs, unless 
and until the Court had gone on to de- 
termine the question of their alleged 
sharing in the cultivation of the holding 
at the time of Mt. Sundar’s death. This 
the learned Munsif did not do, but he 
proceeded to take up another issue stated 
by him in the following terms: 

“Whether the suit is cognizaele in the civil 
Court ” 

The issue is not very happily framed. 
The suit as brought was based upon 
a claim of proprietary right, and was 
undoubtedly cognizable in the ^ civil 
Court. Nevertheless it is sufficiently 
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clear whafc the learned Munsif meant 
by this issue and what he has actually 
found in respect of it. If Mt. Sundar 
was an occupancy tenant of the land in 
suit the plaintiils, supposing that they 
proved their case so as to give them a 
right to succession under S. 22, Tenancy 
Act, would have to prove that they were 
joint in cultivation with this lady at 
the time of her death. They were subse- 
quently ejected by the defendant zamin- 
dar. They wore therefore in the posi- 
tion of tenants ejected by the land- 
holder otherwise tlian in accordance 
with the provisions of the Tenancy Act. 
That ejectment would give them a right 
of suit for recovery of possession and for 
compensation under S. 79 of the same 
Act, and inasmuch as they possessed 
that right of suit, the provisions of S. 167, 
Tenancy Act (read with reference to 
S. 79 aforesaid and Serial No. ^0 in group 
(c) of the* suits specified in Sch. 4 of 
the same Act) would debar the plaintiffs 
from bringing a suit for recovery of pos- 
session in the civil Court. This is what 
the learned Munsif obviously intended to 
find and has in substance found; and 
he dismissed the plaintiffs’ suit accord- 
ingly. The latter appealed, and I shall 
have a few remarks to make presently 
regarding the position taken up by them 
in the memorandum of appeal. At pre- 
sent what I wish to notice is that, in 
the interval between the filing of the 
appeal and its determination, there had 
been a decision by this Court in Second 
Appeal No. 1456 of 1913, decided on 17th 
July 1914. This decision was laid before 
the lower appellate Court and obviously 
determined the result of the appeal in 
that Court. It was another suit from 
the same village and the present defen- 
dant-appellant, as proprietor of the vil- 
lage, was a party to it. The other par- 
ties were different, and it has never been 
suggested that the decision had in any 
way the effect of res judicata upon the 
present litigation. 

It was however a decision respecting 
a plot of land held on substantially the 
same tenure as the land in dispute in 
the present case. The point for deter- 
mination however was not quite the 
same in the suit which resulted in Se- 
cond Appeal No« 1456 of 1913. The 
holder of the land had mortgaged it. The 
mortgagee brought a suit upon his mort- 
gage, obtained a decree, brought the 


mortgagor's rights to sala and purchased 
them himself. While these proceedings 
were going on the mortgagor relinquished 
his rights, whatever they might be in 
favour of the proprietor of the village. 
On the strengtii of this relinquishment 
the proprietor succeeded in obtaining 
possession. The suit was by the mort- 
gagee auction purchaser for recovery of 
possession, The point which the Court 
had to determine was whether the rights 
of the mortgagor in the property in suit, 
whatever those rights might be, were 
or wore not transferable. In that case 
the finding of the lower appellate Court 
had been that the mortgagor’s rights 
were those of an occupancy tenant and 
were not transferable. In appeal^, this 
finding was treated by this Court as a 
mixed question of law and of fact. The 
learned Judges who disposed of the ap- 
peal set forth in their judgment a state- 
ment of what were represented to them 
as being admitted facts with regard to 
the previous history of the land in suit. 
From those facts they drew an inference 
as a point of law, that the rights of the 
mortgagor in the land then in question 
were proprietary rights, that the pay- 
ments which the mortgagor had admit- 
tedly been making to the proprietor of 
the village could not properly be des- 
cribed as “rent" within the meaning of 
the definition in S. 4, Cl. (3), Tenancy 
Act, and that consequently there was no 
question of the existence of tenancy, but 
the rights of the mortgagor being pro- 
prietary rights were transferable. On 
these findings the plaintiff's suit was 
decreed. In the present case the learned 
Subordinate Judge has accepted this 
decision as a ruling laying down princi- 
ples on which he was bound to act. Ha 
does not seem to have considered whe- 
ther the recital of admitted factis in the 
decision of this Court, to which ho was 
referred as a ruling, did or did not agree 
with the facts alleged by the parties and 
proved by the evidence in the present 
case. Ho did however give a brief reci- 
tal of certain facts regarding the previ- 
ous history of the land in suit, which is 
correct enough as far as it goes. On 
these facts he recorded a finding in the 
following terms: 

“That Param Sukh and Baldeo, &o., were 
not occupancy or non-occupancy tenants of the 
disputed plot but that they were owners thereof. 
The so-called rent which they have been paying 
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IS in re^lity the (Toveraraont revenue and 
^jesaea.** 

He went on fco say that 
“oven if those persons bo supposed not owners 
of this land, they could not be said to belong 
to any of the oUsses of tenants specifiod in 
S. 6, Tenancy Act.” 

He found that they were “something 
more than tenants.” and that their rights 
were transferable as well as heritable. 
On these findings he diold that the suit 
was not barred by B. 167, Tenancy Act, 
but was maintainable in tHe civil Court 
as brought. lie was of opinion however 
that there re nained other issues which 
ought to be tried out before the suit could 
either be decreed or dismissed. He ac- 
cordingly treated it as having been dis- 
missedl by the Court of first instance 
upon a preliminary point and remanded 
it to that Court under O. 41, B. 23, Civil 
P. C., for decision on the merits. The 
defendant comes to this Court in appeal 
against this order of remand. 

Two comments may be made at once 
on the finding of the learned Subordinate 
Judge. The lirst is that a finding to the 
etfoot that the rights of Param Sukh and 
Baldeo in the land in suit were proprie- 
tary rights was scarcely open to the 
learned Subordinate Judge in appeal. I 
have carefully considered the memoran- 
dum of appeal presented to that Court 
by the plaintiffs and it seams clear to 
me that the claim of proprietary rights 
was abandoned and was not intended to 
be pressed in the Court of first appeal. 
In para. 1 the plaintiffs stated 
their case to be that Baldeo Das 
had hold “transferable rights of oc- 
cupancy” in the land in dispute. In 
para. 2 it is pleaded that Mt. Bandar 
was not a mere tenant under Act 2 
of 1901; “the aforesaid land has noth- 
ing to do with Act 2 of 1901,” There is 
nothing ‘else in the memorandum of 
appeal to modify the position here taken 
up. The finding therefore which was 
really open to the lower appellate Court 
was the alternative finding that the plain- 
tiffs are something more than tenants, 
and tins finding is based upon a certain 
finding of fact and p,q inference drawn 
therefrom. The finding of fact is that 
the rights possessed by Param Sukh and 
Baldeo were transferable as well as heri- 
table. The inference drawn therefrom is 
that parsons possessing such rights can- 
not be tenants within the meaning of 


that word as used in what for the pur- 
poses of this case is the critical section, 
namely, S. 79, Agra Tenancy Act. It is 
clearly open to us therefore to recon- 
sider this question of the existence or 
otherwise of a tenancy as a mixed ques- 
tion of law and of fact in the present 
appeal. 

The other comment which may be 
mado at once on the finding of the lower 
ajjpellato Court is that h does not war- 
rant tho further decision of the learned 
Buhordinato Judge to the ‘etfeot that the 
suit is not barred by B. 167, Tenancy Act. 
The fr up ng is limited to “Param Sukh 
and Baldeo, &c." L do not quite under- 
stand what the learned Subordinate 
Judge meant by “etc.”, but it is clear that 
ho did not consider tho question of the 
rights of Mt. Bandar. The defendant no 
doubt contendod that Param Sukh and 
Baldeo and all other holders of similar 
tenures in this village were nothing more 
than occupancy tenants, but for tho pur- 
poses of this suit she raised most dis- 
tinctly a further plea as to tho position of 
Mt, Biindar. She pointed out that under 
no apparent principle of law could Mt. 
Sundar have suceaodod by inheritance to 
the rights of Baldeo Das, the brother of 
her deceased husband. From this the 
defendant desired to contend that the 
possession of Mt. Sundar at any rato 
was merely permissive on the part of tho 
zamindar and that, although she was an 
ocoupani.y tenant of this land at the 
time of her death, she had only become 
so under the ordinary law in virtue of 
her long possession. This point was not 
determined by the lower appellate Court 
although it required to be determined 
before there could be a dofinito finding 
on tho question whether the suit was or 
was not barred by B 167, Tenanoy^Act. 

The question, therefore, to my mind is* 
whether we ought to set aside the order 
of remand as passed and substitute for 
that order an order fixing necessary 
issues for preliminary determination 
under tho provisions of O. 41, B. 2e5, Civil 
P. C , or whether, while setting aside 
the order of the lower appellate Court, 
we are in a position to affirm, on the 
record as it stands, the decision of the 
first Court dismissing the suit. On the 
whole I incline to the latter alternative, 
and I do so because on the facts estab- 
lished by the evidence it seems to me fco 
follow as an inference of law that; iherighfc 
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not only of Mt Sundar, but of Baldeo 
Das before her, in the land in suit were 
at any rate no higher than the rights 
of “ tenants ” within the meaning of 
that word as used in S. 79, Agra Ten- 
ancy Act. The land in suit formed part 
of some 300 bighas of land in this 
village the previous history of which 
has been laid before us at considerable 
length. In dealing with 'this history we 
have to remember that the revenue 
records of the Bulandshahr District pe- 
rished during the Mutiny, and that the 
information available as to events piior 
to 1857 is scanty. 

It appears however that in the year 
1838 these 300 bighas were in the pos- 
session, as separate plots of land, of 
a number of persons who clairned to hold 
the same as muafidars under a grant 
anterior to the establishment of British 
rule in the district in question. There was 
an inquiry of some sort and a decision, 
was come to adverse to the claims of 
these muafidais. The muafi was re- 
sumed and the land was ordered to be 
assessed to revenue. So much of it as 
was not covered by groves was to be 
assessed at once and the groves were 
liable to assessment by degrees as they 
lost their character as such. In the 
judgment of this Court in the connected 
suit, to which reference has already been 
made, it is stated as one of the admitted 
facts that, when the muafi was thus re- 
sumed, it was settled with the muafidars. 
This is certainly not an admitted fact 
in the present case: so far from its being 
an admitted fact the evidence to the 
contrary seems to me perfectly clear. 
The plaintiffs-respondents rely upon an 
expression used in a petition presented 
to the settlement officer in 18G1 which 
.speaks of the muafi land as having been 
included in the khalsa and settled with 
the owner of the village “ in the course 
of the settlement now current.” 

The inference sought to be drawn from 
this is that the land was so included 
and so settled for the first time in 1861. 
I am satisfied that the words will not 
bear that interpretation. They mean 
that the land bad been so included and 
so settled during the currency of the 
settlement which was being revised in 
the year 1861, and that the land was 
included in the khalsa and settled with 
the proprietor of the village in conse- 
quence of the order of resumption passed 


in the year 1838. At^two subsequent 
settlements the question of the rights- 
of these exmuafidars came up for deter- 
mination, In 1861, and again in 1888, 
the exmaufidars claimed to be proprie- 
tors and to be settled with as such In 
both years the decision was against 
them. They were excluded from the 
khewat of the village and ordered to be 
recorded as maurusi tenants in 1861, 
and as kashtkaran dakhilkar in 1888* 
Another fact stated as one of the ad- 
mitted facts of the case in the judgment 
of this Couit in Second Appeal No. 1456 
of 1913 is that, in the settlement of 
1861, the transferable rights possessed 
by these ex-muafidars were expressly 
recognized by the settlement officer. 
This is not an admitted fact in the*' pre- 
sent case, and there is no evidence on 
this record to prove it. 

The proceedings of the year 1861 need 
to be carefully considered. There was 
first of all a proceeding with regard to 
the drawing up of the khewat, which 
resulted in a decision that the ex-muafi- 
dars were not entitled to be recorded in 
the khewat. After this decision had 
been arrived at, there was a question as 
to the preparation of the jamabandi. 
This involved a variety of questions, 
such as the nature of the tenancy to be 
recorded in respect of these former muafi 
lands and the rent to be assessed there- 
on. These questions were settled by 
agreement between the parties, and 
largely on the strength of a petition 
presented by the authorized agent of the 
proprietor of the village. Great stress 
was laid on the wording of that peti- 
tion by the learned Judges who decided 
the connected case. 

It does not seem to me in any way 
inconsistent with the rest of the evi- 
dence in the case, or with the fq,ot that 
the ex-muafidars were recorded as oc- 
cupancy tenants of these lands at the 
settlement of 1861. The petition of the 
proprietor of the mahal, after reciting 
the facts regarding the resumption of the 
muafi grants and the settlement of these 
lands with the said proprietor, goes on 
to say that, out of consideration for th& 
long possession of these former muafidars, 
he has come to an agreement \yith them 
that they shall only be required to pay 
him the land revenue assessed on these 
lands together with a percentage which 
he speaks of as “a haq malikana.” II 
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stress is to be laid on these words on 
behalf of the respondents, it is only fair 
to the other side to notice that the peti- 
tion of the landholder’s agent expressly 
is that the money thus payable be recor- 
ded in the rent roll, that is to say in 
the jamabandi. This is in fact what 
was done at that settlement. The ox- 
muafidars were recorded as occupancy 
tenants holding at a rent representing 
the land revenue payable on these plots 
plus 10 per cent. The qtiestion was 
raised again at the settlement of 1888, 
and it is to be noted that Mt. Sundar 
herself appears as one of the persons who 
raised this question. In the settlement 
of that year again the petition of the ex- 
muafid£|jj:s claiming proprietary rights 
and asking for a settlement direct with 
them was disallowed. 

The settlement officer however seems 
to have felt some difficulty about these 
ex-muafidars and to have regarded them 
as occupying a status of a somewhat 
peculiar kind. He directed that they 
should bo recorded as occupancy tenants; 
but he appended to that order a direc- 
tion which was in fact carried out to 
the effect that in the village Eecord-of- 
Eights there should be a note made to 
the effect that these ex-inuafidars, of 
whom a detailed list was given, were 
occupancy tenants holding at privileged 
rates and that they had transferable 
rights in their holdings. It seems to me 
that this is practically all the evidence 
in the case with which we have to deal, 
and the real question to my mind is 
simply whether the payments which 
these ex-muafidars have during all these 
years been making to the proprietor of 
the mahal do or do not amount to rent 
within the meaning of the definition in 
S. ‘4, Gl. (3), Tenancy Act. The money 
thus payable has been directed to be 
recorded as rent at two consecutive 
settlements. In face of the refusal of 
the proper authorities at both those 
settlements, to recognize any sort of pro- 
prietary rights in these ex-muafidars, it 
seems to me impossible to hold that the 
payments which they were to make to 
the proprietor of the mahal represented 
anything more than what the settle- 
ment ofi&cer in 1888 had held it to be, 
namely, a special or privileged rate of 
rent. The contention before us on behalf 
of the respondents was that the proceed- 
ings in 1861 and in 1888 should be 
* 


treated as having been a sort of sub- 
settlement with the ex*rauafidars, under 
the provisions of Ss. 53, 54, 55 and 56 
Land Eevenue Act, then in force, Act 
19 of 1873. Special reliance is placed 
upon the provisions of S. 56. If I thought 
it could reasonably be contended that 
the settlement officer in 1888 had recog- 
nized that these ex-muafidars possessed 
proprietary rights of some kind in the 
lands in their possession, I should have 
been prepared to hold that, as a matter 
of law, it is not impossible under these 
provisions of the Land Revenue Act for 
a settlement officer to recognize certain 
persons as holding a status substantially 
analogous to that of sub-proprietors in 
Oudh, It seems to me however that the 
settlement officer in 1888 followed, even 
though it may have been with reluctance 
the precedent set by his predecessor in 
1861 in refusing to recognize the exis- 
tence of any kind of proprietary rights 
in these ex muafidars. 

The other principal point urged upon 
us on behalf of the respondents is that 
we ought not to have regard exclusively 
to the definitions of “rent,” “land holder” 
and “tenant” in S. 4, Tenancy Act, but we 
ought to consider further the classifica- 
tion of tenants given in 8. 6 of the same 
Act. As 1 understand the position the 
respondents wish us to record definitely 
one way or the other a finding whether 
the rights possessed by these ex-rauafidars 
were or were not transferable, and if we 
find that the rights were transferable; 
then to hold that this fact alone makes 
it impossible for them to be tenants 
within the meaning of the Tenancy Act. 
When the settlement officer in the year 
1888 was considering substantially this 
very question it was urged upon^him 
that ho ought not to make any entry of 
a custom under which the exmuafidars 
had transferable rights in their holdings 
because such a custom would be in con- 
travention of statute law. On this he 
remarked that it might be for the Courts 
hereafter to determine whether the sta- 
tute law, beginning with tlie Rent 
Act of 1873, had or had not taken away 
from these particular tenants the rights 
of transfer which they previously 
enjoyed, or whether it was not possible 
that, in spite of the statute law, 
there should be a body of occupancy 
tenants who, by reason of the 
manner in which their tenancy had come 
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into existence and had been recognized 
by the proprietor of the naahal, had suc- 
ceeded in acquiring and retaining trans- 
ferable rights in spite of the statutory 
prohibition. In any case the settlement 
officer ^.aid: ‘I shall record the existence 
of custom if I find it fully established; 
and he proceeded to do so. In the view 
which I take of this case it is not neces- 
sary for us here to determine this ques- 
tion of the transferability of these hold- 
ings. It is possible that they are not 
transferable, but to my mind it is con- 
ceivable that they may be transferable 
and that their transferability may be 
established hereafter by other decisions 
besides the one of this Court in the con- 
neoted suit to which I have already re- 
ferred. I am of opinion however that 
even though it were proved that by rea- 
son of special local custom or of the 
previous history of these holdings and of 
the manner in which they came into exis- 
tence, the tenants thereof have retained 
transferable rights they would neverthe- 
less continue to be “tenants” within the 
meaning of that word as defined in S. 4, 
and as used in B. 79, Tenancy Act. For 
these reasons, in my opinion, the proper 
order for us to pass is one setting aside 
the order of remand passed by the lower 
jappellate Court and restoring the order 
lof the first Court dismissing the suit 
I with costs. 

Chamier, J.”*-!, too, am of opinion that 
this appeal should be allowed and the 
suit dismissed. I desire to add only a 
’ew words with regard to what took 
jlace in 1838 and the contention that. the 
lolding is transierable and therefore the 
person entitled to it are not tenants 
within the meaning of the Tenancy Act. 
The Gazetteer shows that the pargana 
n which the land now in question lies 
Deoame part of British India in or about 
.he year 1803. Between that year and 
L838 there were several settlements in 
,he district. Eegulation after regulation 
lad been passed for the purpose of ascer- 
aining the nature and extent of muafi 
;rants in the Province. Arrangements 
lad been made to ha.ve all such grants 
mtered in a register and every effort had 
been made to induce persons claiming to 
hold as muafidars to come forward with 
their claims When the claim of the 
holders of the land now in question was 
put forward in 1838 it was summarily 
rejected, both because the claimants were 


unable to produce any dpoumentary evi- 
dence, and also because the alleged muafi 
grant had not been entered in the pres- 
cribed register. Most of the old records 
have disappeared but it is clear to me 
from the extracts from records of 1861 
which have been put in evidence that the 
Court in 1838 not only decided that the 
claimants were not entitled to hold the 
land as muafidars but went on to settle 
the land with the zamindar of the vil- 
lage, and ic appears that as long ago as 
1842 or 1843 the holders of the land in 
question were recorded as tenants. It 
is important, I think, to remember that 
in 1838 a'person holding under a muafi 
grant which the Government declined to 
recognise was presumed to be the pro- 
prietor of the land until some one else 
was able to establish title against him. 
It is also important to notice that 
Rogn. 7 of 1822 contained provisions for 
the recognition and recording of persons 
found to be holding heritable and trans- 
ferable proprietary rights in a ma^ial in 
subordination to the zamindar and those 
provisions were repeated and amplified in 
8. 53 to S. 56, Act 19 of 1873 and again 
in S. 75 and the following sections of the 
present Land Revenue Act 

Notwithstanding the presumption re- 
ferred to above and the existence of 
these provisions from before 1838 up to the 
present time, no official has recorded the 
holders of these lands as being entitled 
to heritable and transferable proprietary 
rights in subordination to the zamindar 
of the village. The holders of these 
lands have all along been recorded as 
hereditary tenants holding on favourable 
terms. It seotns to me that if we were 
to hold that they were proprietors of the 
land we should be setting aside all that 
has been done regarding these lands since 
1838. In my opinion it is quite clear 
that the holders of these lands, what- 
ever they may have been prior to 1838, 
have not since that date been pro- 
prietors thereof. 

I now turn to the question ofthe trans- 
ferability of the rights'of tenants. Prior to 
the Rent Act of 1859 there was no legis- 
lative enactment recognizing or confer- 
ring a right of occupancy upon cul- 
tivators. But the elaborate inquiries 
which preceded the passing of that 
Act showed that there was a con- 
sensus of opinion that 12 years' occu- 
pancy conferred at least a prima facie 
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right of occupancy and a provision to 
that effect was inserted in the Act. But 
that Act left the question of the trans- 
ferability of tenures unprovided for. 
There were numerous and conflicting de- 
cisions as to the transferability of the 
rights of occupancy tenants^ and to ludge 
from a very recent decision of a Full 
Bench of the Calcutta Pligh Court in 
Dayamoyi v. Ananda Mohan Boy Chow- 
dhuri (l), the conflict of opinion still con- 
tinues in Bengal. The Full Bench con- 
cluded their ludgment with the remark: 

“We would only add that the uncertainty as 
to the transferability of holdings has been one of 
the most fruitful sources of litigation, and it is 
urgently necessary that it should be set at rest 
by the legislature.” 

Many^years ago it was held by a Full 
Bench in Calcutta that an occupancy 
right was pritna facie not transferable, 
but could»bo shown to be transferable by 
custom. That was understood to be the 
la w in the North-Western Provinces also 
previous to the Rent Act, 1873 In a 
circular of the Board of Revenue of 1856, 
I find the following statement regarding 
the transfer of occupancy rights: 

“It is to be understood that the Government is 
not opposed to the growth in the free course of 
private transactions of a transferAblo cultiva- 
ting title, and nt) impediment should be thrown 
in the way of the admission by the ''^amindars 
of such title, or of its tacit creation, according 
to the wishes and interests of the parties con- 
cerned.” 

Between 1856 and 1873 it came to be 
recognized that the continual transfer of 
tenants’ holdings was an unmixed evil, 
and in 1873 the legislature by S. 9, Rent 
Act, of that year, declared that no right 
of occupancy should be transferable by 
grant, will, or otlierwise except in cer- 
tain specified cases. This prohibition 
was repeated in S. 9, Rent Act, 1881, 
and is to be found in an amplified form 
in the presejit Tenancy Act. It seems to 
me quite clear that proof that the rights 
of the persons who held the lands now 
in question were transferable would by 
no means lead to the conclusion that 
they were other than tenants. It may 
be that it is not open to an occupancy 
tenant now to plead and piovo that by 
custom his holding is transferable, but, 
even if he is entitled to do so, it is quite 
clear that proof that his holding is trans- 
ferable will not convert him into a pro- 
prietor. I am satisfied that the holders 
of these lands have since 1838 been 
’^(ir [1916] 42 Cal. 172=^27 I. 0. 61. 


nothing more than tenants and that what 
they have paid to the zamindar has 
been rent, although the amount of that 
rent has all along depended upon the 
amount of revenue assessed on the land. 
The learned vakil for the plaintiffs in the 
present case has relied strongly upon 
^me proceedings of the Board of Re- 
venue dated February and March 1892. 
Those proceedings were held upon an ap- 
plication for revision of an order passed 
bv the Commissioner of Meerut on ap- 
peal against an order passed by the sob- 
tlement officer. It appears that the 
settlement officer was asked to fix the 
rent payable in lespect of these lands, 
and he did so Mr. Kaye, Junior Mem- 
ber of the Board, gives a short sketch of 
the previous history of the case and says 
that the applicants were in 1864 found 
to bo tenants with a right of occupancy 
liable to pay only a privileged rate of 
rent He says as to the first contention 
advanced before them, namely, that the 
applicants were proprietors and not 
tenants: 

“however cunoub aiul unusual the applioauts’ 
status may he, it is unquestionably a fact that 
they have been declared by judicial proceedings 
to be tenants and not proprietors, and that ques- 
tion cannot now be reopened.” 

He then goes on to consider the rate 
at which the jaina assessable as rent 
should be fixed. In conclusion he says: 

“T would set aside the Gominissioner’s order 
and lix rent at 42 per cent of the soil rents 
plus 10 per cent.” 

Mr. Reid, Senior Member, agreed with 
him, but in his opinion the holders of the 
land were liable to pay local rate also. 
Mr. Reid refers to tho proceedings of the 
last settlement and says: 

“From the proceedings of the last settleniout 
it \NouId appear that the lands were resumed 
muafi upon which the landlord of tho mahal 
admitted that the muaRclars had acquired a lull 
proprietary title with rights of inheritance and 
transfer. There was consequently assessed upon 
them the Government levonue of the land to- 
gether with a 10 per cent malikaui allow- 
ance.” 

This IS fdie passage upon which the 
learned vakil for the plaintiffs has relied. 
We have boon unable to find in the pro- 
ceedings of the settlement, to which Mr. 
Reid refers, any admission by the land- 
lord of the mahal that the muafidars had 
acquired proprietary rights in the land. 
On the contrary it seems to us that the 
landlord has all along maintained that 
the holders were tenants. Even if the 
reference to the settlement proceedings 
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by Mr. Reid is correct, and will bear the 
construction put upon it by the plaintiffs, 
his remark does not decide the question 
of title. He had no authority to decide 
that the holders of the land were pro- 
prietors, and it is quite certain that his 
colleague, Mr. Kaye, was satisfied that 
they were tenants. In my opinion there^ 
can be no doubt that the holders of these 
lands were tenants and paid rent as 
such. 1 therefore agree that the suit 
should have been dismissed, 

By the Court. — The order of the 
Court is that this appeal is allowed, the 
order of the lower appellate Court is set 
aside and that of the Court of fir.-t in- 
stance IS restored with costs. 

v . b ./ r . k . Appeal alloioecL 
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PiGOOTT, J. 

Gaun Bai and others — Defendants — 
Appellants. 

Mt. — Plaintiff — Respondent. 

" Second Appeal No. 1539 of 1914, De- 
cided on 5th November 1915, from deci- 
sion of Dist. Judge, Ghazipur, D/- 30th 
June 1914. 

Civil P. C. (5 of 1908), O. 41, R. 27— R. 27 
must be strictly followed in admitting evi- 
dence in appeal. 

In admitting evidence in appeal the Court 
should strictly foliow the procedure laid down 
by O. 41, R. 27, Civjl P. C., and specially by 
Cl. 2 of the rule. [P 477 C 1] 

M. L. Agartvala — for Appellants. 

TIarihans Sakai — for Respondent. 

Judgment. —This is an appeal by the 
defendants in a suit for arrears of rent. 
The only question is as to the rate of 
rent payable by the said defendants to 
the plaintiff- respondent. The first Court 
gave^the plaintiff a decree based upon a 
rate of Rs. 4-9-6 per bigha per annum. 
On appeal by the plaintiff the District 
Judge found the rate of rent payable to 
be Rs. 8 per bigha per annum and 
amended the decree of the first Court 
accordingly. In second appeal it is con- 
tended that the decision of the District 
Judge was arrived at after an improper 
use of the powers of the Court under 
O. 41, R. 27, Civil P. C., that is to say, 
after improperly permitting the plaintiff 
to produce additional evidence. Secondly 
it is contended that the decision is 
liable to interference in second appeal 
because it was based on a misinterpreta- 
tion ci the documentary evidence before 


ms 

the Court. These are ^ the only pleas 
with which I am concerned. I may note 
that there was a good deal of evidence 
produced on the question of the rate of 
rent payable including entries in the 
patwari’s papers and records of past 
litigation not between the same parties, 
which were alleged to be relevant to the 
issue before the Court for various reasons 
with which I am not concerned. Both 
parties however were agreed that there 
had been a previous litigation between 
the predecessors-in. title of the parties 
to the present suit in which this very 
point had besn raised and decided. This 
was a litigation which terminated in a 
decree of this Court dated 5th January 
1894. A copy of the judgment on which 
that decree was based was on the record. 
The important words in the judgment 
are the following : 

“The decree of the revenue Court in favour 
of the plaintiff, who as assignee of one Man- 
bahal, the lessee from the admitted landlord, is 
entitled to recover the rent found due to the 
landlord from the land admittedly held by the 
respondent, should bo restored.” 

From the context it is clear that by 
the decree of the revenue Court was 
meant the decree of the Assistant Col- 
lector in that very case, which had been 
reversed by the District Judge in first 
appeal. I do not think it can be said 
that the lower appellate Court has mis- 
interpreted these words. The learned 
District Judge remarks that the judg- 
ment of the High Court is silent about 
tho rate of rent. On behalf of the defen- 
dants-appellants it is contended that the 
said judgment is not silent inasmuch as 
it lays down that the rent recoverable 
is that due to tho landlord from the 
defendants. The suggestion I taka it is 
that the District Judge should have gone 
on to ascertain from the materials on 
the record' what was the re^nt due to 
the landlord, that is to say, to the 
superior proprietor of this land. I think 
however that the learned District Judge 
has correctly appreciated the situation. 
The judgment of tho High Court did not 
merely lay down that the plaintiff was 
entitled to recover the rent due to the 
landlord; the expression used was ‘‘rent 
found due to the landlord." Read in 
connexion with the context, these words 
obviously mean the rent which the As- 
sistant Collector found to bo due; other- 
wise this Court in second appeal would 
not have restored tho decree of tho 
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Assistant Collector, but would have 
called for a finding as to the rate of 
rent due. Therefore the learned Dis- 
trict Judge set himself to inquire what 
was the rent which the Assistant Col- 
lector found to be due in the litigation 
which terminated in this Court’s decree 
ol 5th January 1894. 

Curiously enough there was no copy 
of the judgment of the Assistant Col- 
lector to bo found on the record. The 
parties had caused to be summoned in 
the first Court the record oi certain 
previous litigations, and it is possible 
that a copy of this particular judgment 
was to be found on one or the other of 
those files and was made the basis of 
argument by the parties in the Court of 
first iifstance. On the face of the record 
however there appears to be a serious 
lacuna jn the evidence and it was for 
the District Judge to determine what he 
ought to do under the circumstances. 
The case for the present appellants I 
understand to be that it was the duty of 
the District Judge to hold the plaintiff 
responsible for the absence from the 
record of sufficient evidence as to the 
amount of the rent found due in the 
previous litigation. The appeal then 
before the Court, being an appeal by the 
plaintiff, would in that case have failed 
And the decree of the first Court would 
have been affirmed. The District Judge 
appears to have permitted, if he did not 
actually direct, the plaintiff (appellant 
before his Court) to file a copy of the 
judgment of the Assistant Collector. 
This ho has endorsed with a simple order 
admitting it on to the record without 
giving any reason. That order bears the 
same date as the judgment which fol- 
lowed upon it and the learned District 
Judge seems to have thought that the 
statement of the facts set forth in his 
judgment *was on the face of it sufficient 
justification for the course adopted by 
him. 

It would be better if Courts of first 
appeal would be content to follow strictly 
the procedure laid down by 0. 41, 

E. 27, Civil P. C., and specially by 
G\, 2 of the said rule. At the same 
time, I am not prepared to hold under 
the circumstances of the present case 
that the learned District Judge did 
not exercise a judicial discretion in the 
admission of this evidence or that he 
exercised that discretion improperly or 
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irregularly so as to warrant the inter- 
ference of this Court in second appeal. 
After all he was dealing with the record 
of a litigation which had taken place in 
his own Court. If he had simply sent 
for the file from his record room for in- 
spection it is quite probable that no 
objection would have been taken, and 
yet it is in many ways more convenient 
that the facts connected with a previous 
litigation should be proved by the pro- 
duction of certified copies than by the 
inspection of record which might not 
come before a higher Court in the base 
of a subsequent appeal. For these rea- 
sons I find no adequate ground for in- 
terference in this case and I dismiss this 
appeal with costs. 

v.b./r.k. Appeal dismissed. 
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Tudball and Rafique, JJ. 

Secy, of State — Opposite Party — Ap- 
pellant. 

V. 

Abdul Salam Khan — Petitioner — Res- 
pondent. 

First Appeal No. 379 of 1913, Decided 
on 23rd March 1915, from decree of 
Dist. eJudge, Moradabad, D/- 7th June 
1913. 

Land Acquisition Act (1 of 1894), S. 36 
(2) — Agricultural land acquired for quar* 
rying “kankar” temporarily — Damages can 
be ascertained after expiry of the period of 
lease. 

Where oulturablo land is acquired tempo- 
rarily for the purpose of quarrying kankar 
therefrom, compensation for rc-Jevelling the 
land and m»aking it fit for cultivation shall be 
calculated at the expiry of the period for which 
the land has been temporarily acquired, inas- 
much as it is impossible to say in advance what 
damage will be caused to the land and what 
it will cost to make that damage good. 

[P 478 0 2] 

A, E, Bijves — for Appellant. 

TIameeduUah — for. Respondent. 

Judgment. — This appeal arises out of 
proceedings taken under S. 35, Land 
Acquisition Act. Government acquired 
an area of 4 acres 20 poles, situated 
in the village of Manakpur Naroli, 
temporarily for a term of two years 
under the section for the purpose of 
quarrying kankar. The land was cul* 
turable land in the hands of tenants. 
Compensation was offered to the tenants 
for the period of their ouster and a sum 
of Rs. 105-6-0 was offered as compen- 
sation to the zamindar and it was ex- 
plained to him that on the expiry of the 
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two years’ term, he would be entitled 
to further compensation for any damage 
done to the land, under S. 36, 01. (2), 
Land Acquisition Act. Ho objected to 
the amount offered to him and he put 
forward his plea in this way: that by 
reason of the kankar being dug the sur- 
face of the land would he lowered, earth 
would have to be brought from else- 
where to raise it and make it fit for 
cultivation. This being so he was en- 
titled to two sorts of compensation, (l) 
to two years’ rent for the period of occu- 
pation and (2) to compensation at the 
rate of Ks. 18 per bigha kham for level- 
ling the ground and for bringing earth 
from other plots to make the ground fit 
for cultivation. This he put forward on 
24th October before the Collector. The 
Collector refused to grant him any sum 
more than the amount offered and he 
applied for a reference to the District 
Judge. 

Before the District Judge he again 
claimed the same compensation and 
asked for an order awarding compen- 
sation for levelling the ground after the 
two years. The learned District Judge 
awarded to him the sum of Es. 198-8.0, 
He arived at this figure by calculating 
approximately the amount of kankar 
which would probably be dug out of 
the area occupied and valued it at 
Es. 7-8-0 per bigha. The total area being 
26 bighas 19 biswas he awarded Enpees 
198-8-0. Government has appealed and 
the respondent has also filed objections, 
claiming that he is entitled to compen- 
sation at the rate of Es. 18 per bigha as 
he has all along claimed. In our opi- 
nion the method adopted by the learned 
District Judge is absolutely wrong. 
Thei^e was no question of the valuation 
of the kankar at all. The respondent put 
forward no claim thereto. He had asked 
merely for two years’ rent plus compen- 
sation at the rate of Es. 18 per bigha 
to covor the cost of re-levelling the land 
and making it fit for cultivation. We 
have to point out that the compensation 
offered by the Collector amounted to 
four times the annual rent paid by the 
tenants of the land. ^ It is quite clear 
that the respondent is also entitled to 
componsation under &. 3G, Cl. (2) of the 
Act, i.e., compensation which is to cover 
the* cost of re-levelling the^ land and 
making it fit for cultivation. But an exa- 
mination of the section will show that 


tdi5 

this amount of compens^ition has to be 
calculated at the expiry of the period 
for which the land has been temporarily 
acquired. The reason of this is obvious 
for it is impossible to say in advance 
what damage will be caused to the land 
and what it will cost to make that dam- 
age good. The respondent has really in 
his petition asked for the payment of 
that compensation in advance. But he 
is not entitled to this in “this” pro- 
ceeding, His application in respect 
thereto is premature. He only asked 
for two years’ rent. The Collector awar- 
ded him four years’ rent. In our opi- 
nion he has been liberally treated. We 
therefore allow the appeal. We set 
aside the award of the District^ Judge. 
We award to the respondent Es. 105-6-0 
as offered to him by the Collector in 
the beginning. It will still be open to 
him on the expiry of the period for which 
the land has been acquired to apply for 
the compensation mentioned in S. 36, 
Cl. (2), which he has claimed at Es. 18 
per bigha and in respect to which wo 
express no opinion in the present pro- 
ceeding. The objections are disallowed 
with costs and the appellant will havo 
his costs in both Courts. 

v.b./r.K. Appeal allowed. 

A. I. R. 19lTAllahabad 478 

Eichabds, C. J. and Eafique, J. 

M'lmni Koei — Plaintiff — Appellant. 

V. 

Madan Gopal — Defendant — Eespon- 
dent. 

Letters Patent Appeal No. 32 of 1915^ 
Decided on 5tb November 1915. from 
decree of Piggott, J. in Second Ap- 
peal No. 698 of 1913, D/- 6th January 
1915. 

Tranifer of Property Act (4 of 1882), S. 54 
— Sale deed in favour of minor is valid — 
Minor can sue — Contract Act (9 of 1872],^ 
S. 11. 

A sale-deed of a house executed in favour of 
a minor is a valid transaction and the minor 
can sue for possession of the same after the 
transaction is complete. 30 Cal, 539; 4 I. G. 383 
and 11 I G. 20, Ref. [P 479 C-2] 

S'iileman--iox Appellant. 

A. P. Diihe—iox Respondent. 

Judgment. — By our order, dated 9th: 
July 1916, we referred an issue to the 
Court below. The finding on this issue- 
has now been returned. We think it 
desirable very shortly to refer to the 
nature of the suit. The plaintiff is the 
daughter-in-law of the defendant. The 
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suit is a suit to recover possession of a 
house. The house admittedly belonged 
at one time fco the defendant. The house 
was under attachment in execution of a 
decree against the defendant. Before 
the sale, a deed of transfer was executed 
by the defendant in favour of the plain- 
tiff. She was his daughter-in-law and 
her husband (the son oi the defendant) 
was then alive. 

It was alleged on behalf of the 
plaintiff that she paid the purchase- 
money of the house and became the 
purchaser. It was alleged on behalf of 
the defendant that the whole transac- 
tion was fictitious and that no considera- 
tion of any kind ever passed. As the 
result of the finding of the Court below 
upon ^he issue we referred, it is now 
established that the money was really 
I)aid by. the father of the plaintiff at the 
time of the attachment and was duly re- 
ceived by the defendant. There can be 
no doubt (whether the money actually 
belonged to the plaintiff or belonged to 
her father) that the purchase was inten- 
ded for her benefit. The question is 
whether under these circumstances, the 
plaintiff was entitled to recover posses- 
sion of the property, it being borne in 
mind that at the date of the deed of 
transfer she was under ago. It is con- 
tended on behalf of the defendant that 
the contract for sale of the house was 
absolutely null and void and the decision 
of their Lordships of the Privy Council 
in the case of Mohori Biln v. Dharmodas 
Ghose (l) and also the case of Navakoti 
Naiayan Ch : ' >1 v. Loyalinga Chettij (2) 
are relied npo 1 . On the other side the 
case of Ulfat Rai v. Gaitri Shankar (3) 
and also the case of Baghnnath Bakhsh 
V. Haji Sheikh Muhammad Bakhsh (4) 
are relied upon. B, 5, T. P. Act, dehnes 
‘transfer 0 ^ property’ as an act by which 
a living person conveys property to one 
or more other living persons, or to him- 
self and one or more living persons. S. G 
CL (h), of the same Act sets forth the 
class of transfers of property which can- 
not be made. It does not state that a 
transfer cannot be made to a minor. S. 7 
provides that every person competent to 
contract and entitled to transferable pro- 

(1) [1903] 30 Cal. 539=30 1. A. 111=7 0. W. 

N. 441=5 Bom. L. R. 421 (P. C.) 

(2) [1909] .93 Mad. 312=4 I. C. 383. 

(3) [1911] 33 All. 657=11 I. C. 20. 

(4) [191S] 18 0. 0. 115=80 I. 0. 200. 
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perty is competent to transfer such 
property. Nowhere in the Act is it pro- 
vided that a minor is incapable of being 
a transferee of property, and as a matter 
of practice we are well aware that trans- 
fers of immovable property are every 
day made to minors. S. 127 by neces- 
sary implication shows that a person 
who is not competent to contract, may 
be the donee of immovable property, and 
that even in the case of property burde- 
ned with an obligation, if after he has 
become competent to contract and aware 
of the obligation, retains the property 
he becomes bound. It seems to us that 
the argument on behalf of the defendant 
amounts to this, that the present suit to 
recover possession of the house must be 
regarded in exactly the same way as if 
the plaintiff was bringing a suit for spe- 
cific performance of a contract. In our 
opinion, it ought not bo so regarded. It 
could hardly bo said, if it was shown be- 
yond all doubt the the father of the 
plaintiff entered into a contract for the 
sale of this property and instead of 
taking the conveyance himself had direc- 
ted the vendor to execute the conveyance 
in favour of his daughter, that she would 
not be ontitfed to recover possession of 
the property. This in all probability 
was exactly what happened in the pre- 
sent case; but even if we assume on be- 
half of the defendant that it was the girl 
herself who entered into the contract and 
that it was her money which was paid 
to the defendant, it can make no diffe- 
rence. As soon as the defendant re- 
ceived the purchase-money and executed 
the conveyance, she became entitled to 
the possession of the property. 

Very different coneiderations would 
arise if after having agreed to sell the pro- 
perty, the defendant before receivirfg the 
price had refused to execute a conveyance 
and the plaintiff was driven to a suit 
for specific performance. In such a case, 
the plaintiff’ would have to set up the 
contract. In our opinion, the decision 
of the Court below and also of the lear- 
ned Judge of this Court were not correct. 
We accordingly allow the appeal, set 
aside both the decrees of the Courts 
below and also the decree of the learned 
Judge of this Court and decree the plain- 
tiff’s claim with costs in all Courts, in- 
cluding both hearings in this Court, 
v.b./r.K. Ai^peal alloiced. 
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Richards, C. J. and Piggott, J. 

Mt, Kesar — Defendant — Ap- 

)ellanb. 

V. 

Kashi Bam — Plaintiff — Respondent. 
Second Appeal No. 931 of 1914, De- 
ided on 1st July 1915, from decree of 
iub- Judge, Aligarh. 

Transfer of Properly Act (4 of 1882), S. 61 
“Condition of paying off subsequent mort- 
age money before redeeming first is not 
nforceable if subsequent mortgage is barred 
y time, 

A simple mortgage was executed in favour of 
ho mortgagee of the same property under a 
revious usufructuary mortgage with a cov- 
uant that tho mortgagor would pay the money 
ue under the second bond first and then that 
ue under the usufructuary mortgage. The 
lortgagor brought a suit to redeem the first 
lortgage at a time when a suit to recover the 
loiiey due under the .second bond was barred 
y limitation: 

Held, that the mortgagor was entitled to re- 
over possession of the property without paying 
be money due under the second mortgage. 

[P 4H1 0 1] 

Sarat Chandta Chaiulhrl—iov Appol- 
int. 

Tej Bahadur Sapru—fov Respondent. 
Judgment. — This appeal arises out of 
suit brought to redeeui certain pro- 
erty which was made the subject of a 
sufructuary mortgage, dated 13th Feb- 
uary 1880 The principal sum secured 
7 as Rs 900, and the mortgage deed ex- 
ressly provided that the usufruct was 
D go against the interest and that the 
mortgagor should not be entitled to an 
ccounb from the mortgagee of the pro- 
ts. The defence to the suit was that 
here had been a subsequent mortgage 
ated 76h July 1882, and that under the 
arms of this mortgage plaintiff could 
ot succeed in the present suit without 
rst paying off the amount duo for prin- 
ipal and interest under the lastmen- 
loned mortgage. The first Court gave 
ffect to the defence and dismissed the 
ait. The lower appellate Court allowed 
he appeal. 

The second mortgage was for a sum of 
Is. 95, repayable with interest at tho 
j,te of 30 per cent, per annum, Tho 
eed, after reciting the facts that the 
roperty had been previously mortgaged 
ontains the following provisions: 

“It is further stipulated that I should first 
ly the money due under this bond, and after 
lat I should pay the mortgage money. 

It is clear from the terms of this mort- 
age, taken in conjunction with the fact 


that the whole usu|ruot was to be ap- 
plied to the keeping down of interest 
upon the first mortgage, that the second 
mortgage was in fact a simple mort- 
gage. So long as it remained un- 
paid the interest would accumulate at 
the rate of 30 per cent, per annum, 
and according to the covenant the money 
due thereunder for principal and interest 
must be paid before the mortgagor re- 
deemed the first mortgage. No principal 
or interest hfad ever been paid upon foot 
of this second mortgage. At the date of 
institution of tho present suit a suit to 
enforce payment of the second mortgage 
would be barred by limitation, unless it 
can be said that on the true construction 
of the deed it was not open either to the 
mortgagor to pay off the amount due, or 
to the mortgagee to bring a suit until 
such time as the mortgagor was ready 
to redeem the earlier mortgage. It 
seems to us absolutely clear that if the 
mortgagor, a year after the execution of 
the second mortgage, had tendered the 
sum of Rs. 95, plus a year’s interest 
thereon, tho mortgagee would have been 
legally bound to accept the same. He 
certainly could not liave refused the 
tender by reason of the stipulation in 
the second bond that the mortgagor 
should pay the money due thereunder 
before he paid the mortgage on the 
earlier bond. Just in the same way we 
consider that if the mortgagee had 
brought a suit to enforce tho second bond 
the mortgagor could not have success- 
fully pleaded that such suit was prema- 
ture. 

The result is that we must take it 
that had a suit been brought on 8th 
August 1912 (that is, the day on which 
the written statement was filed) on the 
second mortgage, the same would have 
been barred by limitation. We will as- 
sume that had the plaintiff brought the 
present suit before the second mortgage 
was barred by limitation and had the 
defendant pleaded that the first mort- 
gage could not bo redeemed until after 
the second had been paid off, the plea 
would have been a good one. The ques- 
tion remains whether such a plea is still 
good notwithstanding that the defendant/ 
is barred from maintaining any suit tr 
enforce the second mortgage. In effec. 
the defendant is asking the Court to en- 
force against this property a claim which 
is barred by time. We think that this 
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cannot be done and that the plaintiff is 
now entitled to recover possession of 
property upon payment of the amount 
secured by the original morfcgage. Wo 
dismiss the appeal with costs. 

V.B./r.K. Appeal dismisseil, 

A. I. R. 1915 Allahabad 481 

Knox, J. 

Shohrat Snz^7i'—Plaintiff-r" Appellant. 

V. 

Jhagru and others — Defendants — Kos- 
pondents. 

Second Appeal No. 492 of 1914, De- 
cided on 1st June 1915, from decree of 
Addl. Sub Judge, Gorakhpur. 

Landlord and tenant — Abadi — Landlord, 
owner of — Right to house site is co-extensive 
with tenancy. 

In the JJnited Provinces ordinarily the za- 
mindars are under Government owners cf every 
inch of groiKid within a mahal whether that 
ground bo cultivated or waste. If anyone other 
than the zamlndar seeks to establish a title to 
any portion of the land, the burden is on him 
to prove the special circumstances or special 
contract under which he claims title. 

As long as the tenant cultivates the land in 
the village he will remain. If he abandons or 
is ejected from the tenancy then, unless there 
bo some special custom or contract to the con- 
trary, the site reverts to the zamindar and the 
tenant who built the house at his risk has to re- 
move his materials and vacate the site. 

[P 483 C 1, 2] 

Baina^ant Malaviya — for Appollanfc. 
Nthal Ghand — for llespondents. 
Judgment. — The plaintiff in the Court 
of first instance is admittedly, the za- 
mindar of Mauza Kataila According to 
him the defendants were non-oocupanoy 
tenants who have been recently ejected 
from their cultivatory holdings in Mauza 
Kataila. He says that the defendants 
in the time of his predecessor, and with 
the permission of his predecessor, built a 
dwelling hoijse and a cattle-shed for the 
purpose of agriculture. As the defendants 
have been ejected from all the cultiva- 
tory holdings, he contends that they have 
longer any right of residence on the 
nd in dispute. He asked them on sovo- 
ral occasions to quit; hut they have 
(ailed to do so. His prayer to the Court 
was that he might be given a decree for 
^session of 5 biswas of pukhta land as 
I out in the plaint and the defendants 
1 directed to remove their materials 
the land. 

I The defendants in their written reply 
pok up the position that the house built 
\ theln was built for all purposes for 
W15 A/61 
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which a house could be used. It had 
been in existence for more than 12 years, 
indeed for many generations, hence the 
plaintiff is not entitled to recover posses- 
sion. The Court of first instance had no 
hesitation in awarding the plaintiff a 
decree. It held that the house was ap- 
purtenantjbo the agricultural holding and 
that when a tenant* ceases to have any 
holding, his right of occupation in the 
abadi oases, — this, of course, in the ab- 
sence of a special contract to the con- 
trary and in this case no special contract 
was pleaded. It accordingly gave the 
plaintiff a decree for ejectment. 

The defendants went in appeal and 
their contention in appeal was practi- 
cally the same as in the Court of first in- 
stance, with this addition that there can 
be no presumption in law regarding the 
house of a tenant that that house was 
built merely for agricultural purposes. 
They laid stress upon the house being a 
very big one, consisting of three sections, 
defendants had always considered it 
their place of rosidonoe, made additions to 
it from time to time, and the suit was 
time barred. Jt will bo noted in these 
pleadings that no suggestion has been 
made at any stage of the case that the 
defendants are possessed of more than 
one house in the abadi. The lower ap- 
pellate Court held that there were two 
points before it for determination; the 
first point that it laid down was whether 
the house in dispute was or was not ap- 
purtenant to the agricultural holding. 
Secondly, it said that there was abso- 
lutely no evidence on the record to show 
that the house site was an appurtenance 
to the agricultural holding. There was 
no presumption in law that the house 
occupied by a tenant was of necessity an 
appurtenance to the cultivatory holding. 
The learned Subordinate Judge said that 
ho could find nj precedent to this effect. 
On the contrary, he referred to tbo case 
of Moti Bam v. Munna Lai (l) and to 
the case of Net Bavi v. Tej Bam (2). As 
ho understood thoso judgments ho hold 
that there was no presumption that a 
site ocoupied by a dwelling house of every 
agricultural tenant was necessarily an 
appurtenance to the agricultural holding. 
The question was a question of fact and 
not of law and it rested with the plain. 

"(1) S. A. No. 1119 of 1911 deoided on 28tU 
October 1912. 

(2) [1913] 20 I. 0. 260. 
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tiff zemindar to prove that the house 
was the appurtenance cf the tenancy. 
In the present case there was no evidence 
that the defendants held the site as an 
appurtenance; they must be held to have 
occupied the site adversely to the plain- 
tiff and his predecessor and they are now 
owners. » 

This is a startling proposition. It 
amounts to this: that when thezamindar 
wishes to eject a tenant, who has been 
ejected from his tenancy, from the house 
occupied by him he must come into Court 
prepared with the proof that at the 
beginning of their relations the zarnindar 
granted the respondent-tenants their po- 
sition in the abadi as appurtenant to 
their holding. If the zarnindar cannot 
prove this, the tenants must be held to 
have occupied the site adversely to the 
zarnindar, and, if they had been in posses- 
sion long enough, to be the owners of the 
house in dispute. The zarnindar has 
come to this Court in appeal and has 
taken five pleas. First, that the Court 
below has erred in holding that the sites 
are not appurtenances to the holdings 
from which the tenants have been ejec- 
ted. Secondly, that, the Court is in error 
when it says that, as there is no evidence 
that the tenants held the sites as appur- 
tenances, they must be held to have occu- 
pied the sites adversely to the plaintiff 
and his predecessors and have now be- 
come owners; thirdly, that it was for the 
defendants to prove that they occupied 
the land adversely to the zarnindar. The 
remaining two pleas do not call for any 
notice. It must be remembered that 
throughout the present case there is no 
suggestion that the defendants have been 
occupying more than one house. The 
judgment speaks of sites, but on looking 
at the plaint I find that the plots are a 
house and a cattle-shed. There is no 
suggestion moreover from first to last 
that there was any special contract made 
between the original tenants and the 
original zarnindar at the time of their 
entering into possession. It is the ordi- 
nary case of a site in the village abadi. 
The cases on which the learned Subordi- 
nate Judge has relied are not precedents 
that can be followed in the present case. 
The circumstances in each case were 
different from the circumstances here. 
In Moii Earn v. Munna Lai (1), the 
bouse in dispute was admittedly a house 
built and tenanted for agricultural pur- 


idi^ 

poses and the contention was that by a 
special custom prevailing in the village 
such a house could be sold. It is true 
that the learned Judge of this Court be- 
fore whom the case came used these 
words: 

“There is no legal presumption that every 
dwelling house belonging to an agriculturist is 
appurtenant to his holding. A house may or may 
not appertain to the holding, and the fact whe- 
ther it does appertain to the holding must be 
established in each case upon the evidence.’* 

But the learned Judge never went on, 
as the learned Subordinate Judge in 
this case, to lay down that if a plaintiff 
failed to prove that the defendant held 
the house as appurtenance, the defendant 
must be held to have occupied the house 
adversely and to be the owner ‘thereof, 

In Moti Bam v. Mu7ina Lai (l), the 
zarnindar was not a party to ihe suit; 
the contending parties were the mort- 
gagees of a grove and of the house in the 
abadi and the defendants were the mort- 
gagor?. In Nel Bam v. Tej B^m (2), the 
contention was that the land in dispute 
was a piece of waste land in the abadi 
which the cosharers of the village had 
permitted the defendants to use for 
stacking manure and keeping cattle and 
the house occupied by the tenant was not 
in dispute at all. The learned Judge in 
his judgment says: 

“In the abadi of a village the house of a 
tenant is the only thing that can be said to be 
an appurtenance to his holding.” 

What is an appurtenance to the hold- 
ing of an agricultural tenant, he held, 
must be decided according to the circum- 
stances of each case. In the case before 
him the defendants had got a large area 
of land to cultivate, for which they re- 
quired a number of bullocks and other 
accessories and they must have a piece ol 
land for their cattle and manure. Ann 
if the plot in suit had been allowed tc 
remain in their possession for more than 
20 years by the zamindars of the village 
for the use of cattle and manure, t^ 
plots had become an appurtenance to the 
agricultural holding of the defendants 
In this case too the extraordinary deci 
sion was nob arrived at, that if the plain 
tiff did not prove that the land in dis 
pube was an appurtenance, the defen- 
dants, if they held possession for more 
than 12 years, had acquired a title b> 
adverse possession and had become 
owners of the property in dispute. li 
seems to me that a decision of this kinc 
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shows a complete ignorance of the ordi- 
nary position in these provinces of ijamin- 
dars and tenants with reference to a site 
in the abadi; ordinarily the zamindars 
are, under Government, owners of every 
inch of ground within a mahal, whether 
that ground be cultivated or waste. If 
any one other than the zamindar seeks to 
establish a title to any portion of this 
land, the burden is on him to prove the 
apeoial circumstances or special contract 
under which he claims title. There are 
undoubtedly cases in which it can be 
established, and is established, that ad- 
verse possession has been held and main- 
tained for a sufficient number of years 
and that proprietorship has passed away 
from the zamindar, but the presumption 
is the other way. The zamindar admits 
a tenan^j into the village and in order to 
keep him contented and happy grants 
him a portion of the land within the so- 
salled abadi and in some cases no doubt 
^ives him permission to use other por- 
tions of the abadi for other purposes; but 
ihe tenant comas in as a tenant of the 
zamindar both as regards the cultivatory 
land and the site or sites in the abadi. 
tt IS contrary to common sense that the 
zamindar would let a pefSod occupy any 
3ortion of the land in a mahal except for 
3tirpos0s connected with the village. If 
ihe person In possession sots up a title 
ulverse to the zamindar, it is for him to 
')rov 0 how he acquired the title. The 
earned Munsif was quite right in hold- 
ng that the presumption was in favour 
)f the site occupied being an appiirton- 
mce to the tenancy. Circumstances are 
juite different if it bo the case that more 
ban one site is held by the contest- 
ng quondam tenants, but I need not dis- 
luss that question in this judgment, for 
hat is not^the case before me. The con- 
ention that the house was built for 
ivery purpose for which a house can be 
milt is not entitled to much weight, 
Che zamindar knows that the site in the 
bbadi is his by right and that the tenant 
must know the same. If the tenant 
chooses to build on the site allotted to 
him by the zamindar a three storeyed 
house or some house out of the common, 
the zamindar is not bound to go and ex- 
postulate with him for having built such a 
house. As long as the tenant cultivates 
the land in the village he will remain. 
If he abandons, or is ejected from the 
topappy, theti| unless there be some spe- 


cial custom or contract to the contrary,] 
the site reverts to the zamindar and the! 
tenant who built the three storeyed house! 
at his risk has to remove his materials! 
and vacate the site. This is the general! 
law of the land in my opinion. 

The result then is that I allow the 
appeal, set aside the decree of the lower 
appellate Court and restore that of the 
Court of first instance with costs in all 
Courts. 

V.B./r.k. Appeal decreed^ 
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Richards, C. J. and Banerji, J, 

Puran Mal — Defendant — Appellant. 

V. 

Tarif and others — Plaintiffs — Respon- 
dents. 

Second Appeal No. 1080 of 1914, De- 
cided on 20th July 1915, from decision 
of Dist. Judge, Meerut, D/- 23rd May 
1914. 

(a) Evidence Act (1 of 1872), S. 21 — Ad- 
missions in written statements cannot be used 
against other defendants. 

A statement made by a defendant in bis writ- 
ten statement is not admissible in evidence 
ag-ainst bis co-dsfeudant. [P 484 0 1} 

(b) Civil P. C. (5 of 1908), O. 9, R. 13— 
Order granting application is not appealable 
and cannot be questioned in appeal on final 
decree. 

An order setting aside an ex parte decree i» 
not appealable and as such it cannot be ques- 
tioned in appeal from the final decree passed 
after restoration. [P 484 0 2] 

Kailash Nath Katju and Tej Bahad%ir 
Saprti — ^for Appellant. 

Baldeo Bam Dave for Bandar Lai — 
for Respondents. 

Judgment.— This appeal arises out of 
a suit brought by an alleged reversioner 
against the transferors of a deceased 
Hindu widow. The Court of first in- 
stance dismissed the plaintiffs* suit. The 
lower appellate Court reversed the de- 
cree and decreed the plaintiffs* claim. 

The widow was one Mt. Hukmo. She 
made an alienation of the whole property 
as far back as the year 1888 in favour of 
one Shibba. Shibba on 16th May 1896 
transferred part of the property so alie- 
nated to him to the defendant Puran 
Mal. The Court of first instance found 
that Mt. Hukmo had died some 18 years 
before the institution of the suit, giving 
somewhat cogent reasons for its finding. 
The lower appellate Court found the ut- 
most difficulty in believing the plaintiffs* 
story as to the date of the death of Mt, 
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ITukmo. It appears however that when 
the present suit was first instituted, 
in addition to Puran Mai the two 
daughters-in-Iaw of Shibba were made 
parties. The plaintiffs in their plaint 
bad alleged that Mt. Hukmo had died a 
year before the institution of the suit. 
The two lady defendants In their writ- 
ten Statement had said that Mt, Hukrno 
died four and quarter years before the 
institution of the suit. The ladies do 
ndli appear to have taken any further 
Step of any kind in defending the suit, 
and in the first instance it was dooreod 
ex parte. Puran Mai subsequently ap- 
plied to have the ox parte decree set aside 
and was successfuL The learned District 
Judge, after stating that ho does nob be- 
lieve the plaintiffs' evidence as to the 
date of the death of Mt. Hukmo, pro- 
ceeded as follows: 

“The fact that Mt, Miari aud Mt, Manuo said 
originally that irukmo.died four years ago is to 
my mind the one piece of untainted evidence in 
the whole case and I would bo prepared to ac- 
cept it By their admissions Mt. Misri and Mt. 
Manno stood to lose that portion Of the pro- 
perty of liar Narain held by Mt. llukmo which 
she had passed to Shibba.^’ 

It is certainly somewhat suspicious 
that the Musammats who never fought 
out the case should have been so particu- 
lar to allege the date of the death of Mt. 
Hukmo. It is also somewhat remarkable 
that the plaintiffs at once accepted the 
date and had their plaint amended. The 
two Musammats had absolutely nothing 
to gain by putting in their written state- 
ment that Mt. Hukmo died four and a 
quarter years before the suit. It could not 
have helped them in any way in making a 
defence to the suit. Their motive for mak- 
ing^he statement is very obscure, unless 
they intended to help the plaintiff. Why 
the plaintiffs should have amended their 
plaint when they were getting an ex 
parte decree is also not very clear. 
However, in our opinion, the statement 
made by these ladies in their written 
statement was not evidence against 
Puran Mai. The ladies were not called 
as witnesses. It is clear therefore that 
if the statement of the ladies be excluded 
in the opinion of both the Courts below 
the plaintiffs failed to prove the death 
of Mt. Hukmo within 12 years of the in- 
stitution of the suit. The onus undoubt- 
edly lay upon the plaintiffs of proving 
the death of Hukmo within 12 years, so 
as to show that they had a subsisting 
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title at the date ot tne institution oi tne 
suit. The learned Dlstriob Jtidgk histi' 
however decreed the plaintiffs* claim on 
the ground that the trial Court ought 
never to have set aside the ex parte de- 
cree. In our opinion the question of the 
propriety of setting aside the ex parte 
decree Was a matter which could not be 
considered by the learned District Judge 
in appeal. No appeal is given by the 
Code from an order setting aside an ex 
pario (locreo. It cannot be taken etcep- 
tion to later on In a regular appeal, be- 
cause it did nob affect the merits of the 
Case. This has been repeatedly held by 
this Court. In Dur opinion the decree 
of the Court of first instance was correct 
and ought to be restored. We accord- 
ingly allow the appeal, set aside the de- 
cree of the lower appellate Court* and re- 
store the decree of the Court of first 
instance with costs in all Courts, includ- 
ing in this Court fees on the higher 
scale. 

v.B./r.k. Appeal allotoed, 
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Richards, C. J. 

Bup Lai — Applicant. 

V. 

Opposite Party. 

Criminal Eovn. Case No. 780 of 1916, 
Decided on 29th October 1916, against 
order of Dist. Magistrate, Mainpuri. 

Criminal Trial— ^Complaint by Magistrate 
— He should not pass order in that case. 

A Magistrate ought not to make any order in 
any case in which ho is eveii-tho nominal com- 
plainant. [P 4<^5 0 1] 

Satya Chandra Muherji - for Appli- 
cant. 

Assistant Government Advocate - for 

the Crown. 

Judgment. — This is an application 
in revision against the order of the Dis- 
trict Magistrate. It appears that there 
was a suit in the Small Cause Court in 
1912 in which Rup Lai was plaintiff. The 
suit was a suit on a bond. It is alleged 
that the bond was a forgery. Appli- 
cation was made by the then District 
Magistrate to the Judge of the Small 
Cause Court for sanction to prosecute. 
This sanction was granted and the case 
was taken cognizance of by the District 
Magistrate who sent it on to a Magis- 
trate of the First Class. The result of 
his inquiry was that the accused Rup 
Lai was discharged, The prosecution 
considered it desirable that there Should 
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/urShoi^ dn'q'uify ettii 6baii 6tid pto-^ 
pfiety &i ihd otJer df thfd Magistrate 
di’dohaTgi'ng Rup Dal should bo oon- 
sldeted. The application yrm made to 
tha Magistfafee. do direofcod 

Rap Dal to sfidvV oause Why tha Cftdler 
discharging him should nfot be set aside. 
Counsel appeared or behalf of Rnp Dal. 
No exception was taken to tha Distrio! 
Magistrate hearing tha case and he 
ordered that tha order of ‘discharge be 
set aside. In tha presant application, it 
is argued that tha District Magistrate 
has all along bean tha complainant and 
that tha present District Magistrate is 
the complainant notwithstanding that 
the orginal complainant was his pre- 
deoessA-in.oflSce and that a District 
Magistrate who is a complainant ought 
not to njake any .order in the case. It 
is further contended that the order of 
the Magistrate, who discharged Rup Dal 
is correct and ought not to be interfered 
with, 

In my opinion, if the order discharging 
Rup Dal was wrong, there is no reason 
why it should not be set aside. Bub I do 
not desire to express any opinion on the 
cofrecbneas or incorrectness of the order 
of discharge. While I think it is to bo re- 
gretted that the attention of the learned 
Distrieb Magistrate was not called to the 
fact that ho was the nominal complain 
ant it is nevertheless, clear that a Magis- 
trate ought nob to make an order in any 
case in which he is even the nominal com- 
plainant. I think that the order should 
be sob aside and it will be for the Crown 
to consider whether it is expedient to 
move further in the matter. If it is con- 
sidered expedient to move an application 
can be made to the Sessions Judge who 
has jurisdiction in the matter. I ao- 
cordingly set aside the order of the Dis- 
trict Magrstate dated 5bh August 1915, 

V.B./r.K. Order set aside. 
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Knox, J. 

Emperor 

V. 

Panchu and another Opposite Party. 

Criminal Revn. Petn. No, 508 of 1915, 
Decided on 25th October 1915, from 
order of Dist. Magistrate, Gorakhpur. 

Evidence Act (1 of 1872), S. 27 — Confe»- 
sion — Pointing out of dhatura tree by accused 
to police — Statement is not admissible. 

In apolice investigation of a ease under 
S. 8S8, 1. P. 0„ the accused said to the darogha: 


‘ I gave seed of dhatura.” On being asked from 
where the seed oame, the accused pointed out to 
the ofScer a dhatura tree. 

Held ; that the statemeut was inadmissible 
in evidence. [P’486 0 2] 

Judgment. — Read explanation fur- 
tti^hod by the District Magistrate. It 
appears that in the course of a police 
investigation into a charge under S. 328, 
I. P. C., the prisoner Indrason pointed 
out a dhatura tree and said “ from this 
I took the fruit.” The fact of pointing 
out the dhatura tree and the words ao- 
oompanying it were deposed to by the 
witness Ablakh. The same witness was 
allowed to say further : 

“Ho (meaning the Sub-Inspector) asked In- 
drason who gave the gur and Indrason said he 
gave it. He also said “I gave seed of dhatura.” 
The darogha said “where did you bring the 
seed.” He said “there was tree at Ohillor 
Ahir’s Kala.” The darogha said “come and 
point out.” All of us went.” 

There can be no doubt whatever that 
the whole of the statement above recited 
was inadmissible as evidence. No faot 
is deposed to as discovered in conse- 
quence of the information said to bo 
given by Indrason. If we take it that 
the fact of the dhatura tree was a dis- 
covery in consequence of the information 
received from Indrason, then and then 
only such information as related dis- 
tinctly to the fact thereby discovered 
might be proved. The fact that Indra- 
son pointed out the tree and said that 
from it he took the fruit is all that 
related to the fact thereby disooverad. 
But, as pointed out by West, J., in Beg, 
V. Jora Hasji (1): 

“It is not all statements connected with the 
production or finding of property which are ad- 
missible; those only which lead immediately to 
the discovery of property, and so far as they do 
lead to such discovery, are properly admifsible. 

. , . Other statements connected with the one thus 
made evidence, and so mediately, but not neces- 
sarily or directly, connected with the fact dis 
covered, are not to be admitted, as this would 
rather bo an evasion than a fulfilment of the 
law, which is designed to guard prisoners ac- 
cused of offences against unfair practices on 
the part of the police. For instance, a man 
says: “you will find a stick at such and such a 
place. I killed Rama with it.” A policeman, 
in such a case, may be allowed to say he went 
to the place indicated, and found the stick; but 
any statement as to the confession of murder 
would be inadmissible.” 

By similar reasoning the evidence of 
Ram Gobind quoted by the learned 
Magistrate is equally inadmissible as 


(1) [1874] 11 B. H. 0. R. 242, 
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evidence and should have been rigorously 
excluded. Let the record be returned. 

V.J3./R.K, Becord returned. 
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Eiohards, C. J. and Banerjeb, J. 

Mahomed Hashmat Ali and another — 
Plaintiffs — Appellants. 

V. 

Kaniz Fatima and Defendants 

— Respondents. 

Second Appeal No. 228 of 1914, De- 
cided on 8th January 1915, from decision 
of Sub-Judge, Moradabad. 

Transfer of Property Act (4 of 1882), S. 6 — 
Contract not to claim property by inheritance 
in future for good consideration is not illegal. 

There is nothing illegal in a person, for good 
consideration, contracting not to claim a share 
in a property in the event of his becoming en- 
titled to it on the decease of a living person. 

[P 486 Cl] 

B. E, G'Conor and Tej Bahadur Sapru 
— for Appellants. 

Mahomed Ahdtd Majid and Hamid- 
ullah Khan — for Respondents. 

Judgment.“-^This appeal arises out of 
a suit for partition. The defence was that 
many years ago one Khurshod 3ahai1, 
through whom the plaintiffs claim, com- 
promised certain disputes by abandoning 
not only all rights which were then vested 
in her, but also the possibility of her suc- 
ceeding to shares as one of the heirs of 
her mother. There is no doubt that a 
suit was compromised by the lady upon 
these terms and that the compromise was 
acted upon, an arbitration held and the 
award incorporated into a decree in ac- 
cordance with the award. It is contended 
on ‘behalf of the appellants that under 
the provisions of S. 6, T, P. Act, it is im- 
possible for any person tc transfer the 
chance of becoming entitled to a share 
in the property of a living person. This 
no doubt is quite correct, but it seems to 
us that there is nothing illegal in a per- 
son, for good consideration contracting 
not to claim in the event of his becoming 
entitled on the decease of a living person. 
This is in reality the substance of what 
happened in the year 1868. We aocord- 
^giy agree with the view taken by the 
Court below and dismiss the appeal with 
costs. 

v.b./r.k. Appeal dismissed^ 


Janki Sahq t&15 

A. 1. R. 1915 Allahabad 486 (2) 

Richards, 0. J, and Rapiqub, J, 

Jailcaran and others--- Defendants — 
AppUoUnts, 

V. 

Janki Baku and Plaintiffs-- 

Respondents. 

Privy Council Appeal No. 16 of 1915, 
Decided on 5th November 1915. 

Civil P. C. (5 of 1908), S. no (2)-~VaIue of 
interest held not over Ri. 10,000 and leave 
was not granted. 

Certain suits for declaration of ownership in 
rospeot of certain plots were valued in all at 
above Rs. 10,000 and were tried together. The 
suits were dismissed. One of the suits was 
valued at abeve Rs. 6,000 and an appeal was 
filed to the High Court. The High Court de- 
creed the suit and the defendant applied for 
leave to appeal to His Majesty in Couno*l on the 
ground that the decree “directly or indirectly 
involves some claim or question to or respecting 
property of more than Rs. 10,000” inasmuch as 
a large amount of money was expended on the 
plot in question which was a griden. 

l[cld\ that under the circumstances of the 
case the value of the defendant's interest was 
not over Rs. 10,000 and that therefore no leave 
could be granted. [P 488 C 2] 

M. L, Agarioala —ior Applicants. 

Lakshmi Naroan Tewari — ioi Respon- 
dents, 

(Pacta appeal* in the followlhg judgment 
delivered in Pirst Appeal No. 98 of 1913, 
decided on 23rd March 1915.) 

Richards, C. J. and Banerji, J. 
This appeal aHses out of a suit in which 
the plaintiffs claimed that they might 
be declared to be the owners of a plot 
of land speoifted in the plaint, and that 
the defendants had no right thereto. 
The defendants were at one time un- 
doubtedly the zaraindars of the plot in 
suit and other plots, and the plaintiffs 
were tenants in the village. Prima 
facio therefore the plainliffs’ claim re- 
quires careful scrutiny and considera- 
tion. At first sight it is not very prob- 
able that the zamindars would confer 
absolute ownership on tenants. There 
are however, some very remarkable cir- 
cumstances connected with the case, 
which are established beyoud all doubt. 
The plot of land in dispute in this ap- 
peal forms portion of what was at the 
time of the institution of the suit, and 
now is a substantial garden enclosed by 
brick walls with an area of three bighas 
odd. The plaintiffs gay that they have 
been in possessigq for 14 years. Whe- 
ther they weye in possession as long as 
14 years qv not, beyond doubt they were 

very Jppg tjipg in possession Or* the 
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defendants’ own showing they have 
been there since the year 1903. The 
plaintiffs alleged that they bad spent no 
less than Rs. 27,000 on the three bighas 
odd of land in erecting walls, sinking 
wells, constructing buildings and plant- 
ing trees. The amin reported that 
Rs. 20,000 had been spent. It is not 
very easy now to ascertain the actual 
amount, bdt beyond question a very 
large sum was expended on a small area 
of land. The defendants stood by and 
saw the walls and buildings being erec- 
ted, the wells being sunk and trees being 
planted, and never moved in any way. 
Finally, however in the year 1911 they 
serveia notice on the plaintiffs calling 
upon them to take out lease for a fixed 
period of the major portion of what com- 
prises the bagh. Their next step was to 
bring a suit in the Revenue Court, alleg- 
ing that the ])laintiffs weie mere non- 
ocoupancy tenants from ^ear to year 
and therefore liable to immediate e\io- 
tion. There was no suggestion that the 
plaintiffs had got possession of tho land 
upon terms which they had unreason- 
ably and dibLonestly lefused to cairy out. 

The plaintiffs in the Revenue Court 
pleaded that they were the owners of 
the land, with the result that the Reve- 
nue Court referred them to the civil 
Court to establish their title. The con- 
sequence w^as the institution by tho 
plaintiffs of the present suit and several 
others which, we are informed, are pend- 
ing in appeal befoie the District Judge 
of Gorakhpur. It will thus be seen that 
the persons who are responsible for 
starting the litigation are not the plain- 
tiffs in the present suit, but the defen- 
dants who sought to take away from tho 
plaintiffs the fruits of their expendituio. 
The plaintiffs’ story is that a good 
many years ago the defendants or their 
predecessors’ in title sold to them the 
various plots which now make up the 
garden, the total sum paid leing Rs. 470. 
They say that the interests of the se- 
veral owners were very small and 
that the interests of no one of the 
vendors was of the value of Rs. 100, 
that having purchased the land they 
proceeded to make the large outlay 
which undoubtedly was made. The evi- 
dence of the plaintiffs about the sale 
is uncontradioted and it seems to us that 
a reasonable inference fiom the evidence 
is ^hat the plaintiffs entered into a sepa- 
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rate transaction with the owner of each 
plot. We see no reason to disbelieve the 
story that any one plot was sold for a 
larger sum than Rs. 100. We might have 
some difficulty in believing the story of 
the alleged sale, unsupported as it is by 
any documentary evidence, had it not 
been for the strong corroboration affor- 
ded by tho large expenditare on the plot 
and the acquiescence by all the zamin- 
dars in tho expenditure and in the treat- 
ment of the land. It is not conceivable 
that the plaintiffs would have made so 
large an outlay in a small area of land if 
they wer(3 liable to eviction. If they had 
purchased the land it would explain the 
outlay. The defendants, who are res- 
ponsible for the litigation, have not told 
us a story that would be more probable 
and at the same time explain why tho 
plaintiffs spent so large a sum. We think 
therefore we should accept the plaintiffs 
version. It is next said that there was 
no legal necessity for the sale of the land. 
In our opinion the circumstances of the 
present case indicate in the strorgst man- 
ner possible that every sale was made by 
the managing members of tho joint un- 
divided Hindu families. This in sub- 
stance is not disputed. 

It is suggested now that there must 
have been some arrangement between Ihe 
plaintiffs and the defendants, or their 
respective predecessors-in.title, as to the 
use to which the plaintiffs were to put 
the land, and there may very well have 
been some arrangement about sharing in 
the fruits. As already stated, the defen- 
dants have told nothing about such an 
arrangement. They did not do so when 
they originally served the plaintiffs with 
notice, nor in the Revenue Court, nor in 
the Court below. They have tried to 
treat the plaintiffs as persons who were 
liable to eviction as non-occupanoy ten- 
ants from year to year. If as the result 
of their own dishonesty they have lost 
some right they have only themselves to 
blame. It seems to us that in a dishonest 
way they commenced the present litiga- 
tion. In tho absence of all reasonable ex- 
planation, from the defendants, we think 
that we ought to believe the plaintiffs 
story which is consistent with the circum< 
stances which are proved, the story being 
that the plaintiffs purchased the property 
from the owners at a fair and proper valU( 
and thereupon proceeded to expend a veri 
largo sum in enclosing the land, plantini 
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trees and improving it* We think that 
under the circumstances of the present 
case the plaintiffs were entitled to the 
declaration which they sought. We ac- 
cordingly allow the appeal, set aside the 
decree of the Court below and decree the 
plaintiffs’ claim with costs in both Courts, 
including in this Court fees on the higher 
scale. 

Richards, C. J. - This is an applica- 
tion for leave to appeal to His Majesty 
in Council. This Court reversed the de- 
cision of the Court of first instance. The 
value of the suit in the Court of first in- 
stance was loss than Ks. 10,000, and the 
value of the proposed appeal to His 
Majesty in Council is less than Ks. 10,000. 
The facts of the tfase fully appear from 
the judgment of this Court, dated 23rd 
March 1915, [given above] and we cer- 
tainly do not feel in a position to certify 
that the case is ‘‘otherwise a fit one for 
an appeal to His Majesty in Council.” 
It is contended however that CL (2), 


S. 110 applies, because, although the value 
of the original suit or of the proposed 
appeal does not exceed Ks. 10,000, never- 
theless the decree 

“directly or indirectly involves some claim or 
question to or respecting property of more than 
Rs. 10,000.” 

It cannot for a moment be suggested 
that the value of the applicants’ in- 
terest is over. Rs. 10,000. It is however 
urged that the opposite side admitted in 
the Court below that a very large amount 
of money has been expended on the 
garden and that therefore the decree of 
this Court affects property of upwards of 
Rs. 10,000. In our opinion, the case 
does not come within the meaning of 
S. 110, CL 2. The proposed appellant 
has no concern whatever with the money 
which the opposite side expended upon 
the garden. We reject the application 
with costs. 

V.B./r.K. Application rejected. 
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